CitiMortgage, Inc. v. Sanders et al Doc. 121

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CITIMORTGAGE, INC,,

Plaintiff,

VS. Case No. 11-2540-EFM

MARK SANDERS and PAMELA
SANDERS,

Defendants.

MEMORANDUM AND ORDER

This case comes before the Court on Pifimfiiotion to Strike Defendants’ Demand for

Jury Trial (Doc. 60). For the reasons stated below, the Court denies Plaintiff's motion.
l. Factual Background

CitiMortgage, Inc. (“CitiMortgage”) is a corporation that provides mortgage services to
various borrowers. Mark Sanders and Panfetaders (“the Sanderses”) are residents of
Johnson County, Kansas. On November 2, 201iiM@tgage filed a Petition for Mortgage
Foreclosure in the District Court of Johnsoau@ty, Kansas. In response to the Petition, the
Sanderses asserted a six-count counterclaingidielaims for breach of contract, breach of the
implied duty of good faith and fagtealing, violation of the Red&state Settlement Procedures

Act (“RESPA"), violations under th federal and Kansas credipogting acts, violation of the
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Kansas Consumer Production Act (“‘KCPA”and a claim for invasion of privady. On
September 19, 2011, the state court entered @aea@grder dismissing CitiMortgage’s mortgage
foreclosure claim without prejudice. Becausdéydhe Sanderses’ counterclaims remained, the
Johnson County District Court reged the parties to reflecteahSanderses as plaintiffs and
CitiMortgage as the defendant in the state court case.

On September 26, 2011, CitiMortgage removed theratd this Court. At that time, the
Sanderses were identified as plaintiffs, andrtbaginal and amended @Gwlaints contained the
six causes of action origafly asserted in theistate-court counterclaim.In response to the
Sanderses’ complaint, CitiMortgage asserecbunterclaim for mortgage disclos@recause
CitiMortgage re-asserted its claim for mortgage foreclosure, the Sanderses filed a motion to
again realign the parti€s.In support of their motion forealignment, the Sanderses argued,
“[s]eeing as this matterould not be before this court butr fGitiMortgage’s action for mortgage
foreclosure, [the Sanderses] ask the Court tanmethe parties to their true position and permit
the case caption to reflect CitiMortgage as plaintiff and the Sanders[es] as defendafifs).”
May 1, 2012, the Court granted the motion to grathe parties and idefied CitiMortgage as
plaintiff and the Sanderses as defendan@n July 28, 2011, the Sanderses filed a Demand for

Jury Trial® CitiMortgage now seeks to stei the Sanderses jury demand.

1 Am. Compl., Doc. 12.

2 Am. Answer, Doc. 27, at 33.

% Mot. to Realign Parties, Doc. 30.

*1d. at 1-2.

® Order Granting Mot. to Realign Parties, Doc. 33.

® Demand for Jury Trial, Doc. 1-2, at 2. The Court notes that the Sanderses filed their Demand for Jury
Trial when the dispute was pending before the state court and that no party has filedeanjang in this federal

action. However, the Sanderses’ jury demand is sufficient under Fed. R. Civ. P. 81(c)(3)(A), which pravides th
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. Analysis

As a preliminary matter, the Sandersasgue that the Court cannot rule on
CitiMortgage’s motion to strike until the nature of the parties’ claims is conclusively determined
in a pretrial order. After the Sanderses m#me argument, however, the Court held a pretrial
conference and issued its Pretrial Order (Doc. ,2&8)ch reflects claims and defenses that are
substantially the same as those set forth & ghrties’ pleadings. Additionally, the Court’s
Scheduling Order (Doc. 17) requirdtht the parties amend theieptings on or before February
17, 2012" Because the time for ameneim has expired and the pastielaims and defenses are
now articulated in the Pretrial Order, the natoifréhis action is ascertaable and the Court finds
that CitiMortgage’s motion to strike the Sansks’ jury demand is ripe for adjudication.

CitiMortgage asks the Court to strike the Sanderses’ jury demand because its mortgage
foreclosure claim constitutes an equitable actidmnch does not afford defendants a right to jury
trial. It is well-settled that a mortgadereclosure action is equitable in natfirend therefore,
the parties are generally not entitled to a jury friaHowever, this case not only involves
CitiMortgage’s foreclosure action, but alscclides the Sanderses’ counterclaims, many of

which are legal in charact&t. When equitable and legal clairasise in a single action, “the

party who, before removal, demanded a jury trial inoetance with state law need not renew the demand after
removal.”

" Sched. Order, Doc. 17, at 2.

8 e, e.g., Old Colony Ventures I, Inc. v. SMWNPF Holdings, Inc., 968 F. Supp. 1422, 1426 (D. Kan.
1997).

® Rozelle v. Conn. Gen. Life Ins. Co., 471 F.2d 29, 31 (10th Cir. 1972) (“The foreclosure of mortgage liens
is equitable in nature and such actions may be tridttkifrederal courts without intervention of a jury.”).

19 The Sanderses’ claims largely arise under Kansastes, and their claim for breach of contract is
generally entitled to a jury trialSmith v. Dickinson Operating Co., 1991 WL 105208, *1 (D. Kan. May 29, 1991).
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right to jury trial on the legal claim[s], inefling all issues common to both claims, remains
intact.”™ As a result, the Sanderses’ are entitled jury trial on eaclf their legal claims.

Notwithstanding the existence of legal claims, CitiMortgage argues that the Sanderses’
motion to realign the parties demonstrateat tiis equitable mortgage foreclosure action
constitutes the central and primary disputeoagnthe parties. Consequently, CitiMortgage
asserts that its equitable émtosure claim eclipses the Sars# legal claims, rendering the
entire action equitable and destroying the Sanderses’ right to jury trial. This argument is
unsupported by the law. When both equitable agdllelaims arise in aingle action, the right
to a jury trial “cannot be abridged by charaieg the legal claim as ‘incidental’ to the
equitable relief sought:® Because the Sanderses have asserted numerous legal claims arising
from the same set of facts contemplated in Citifglage’s foreclosure clai, the Court finds that
the Sanderses are entitled to a jury trial onrthegal claims. Accordingly, the Court denies
CitiMortgage’s motion to strike the Sanderses’ demand for jury trial.

IT IS ACCORDINGLY ORDERED that Plaintiffs Motion to Strike Defendants’
Demand for Jury Trial (Doc. 60) is hereD¥NIED.

IT 1SSO ORDERED.

Dated this 13th day of March, 2013.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE

M Tull v. United Sates, 481 U.S. 412, 425 (1987) (quoti@yrtis v. Loether, 415 U.S. 189, 196 (1974xe
also Ross v. Bernhard, 396 U.S. 531, 537-38 (197@airy Queen, Inc. v. Wood, 369 U.S. 469, 472-73 (1962);
Cache, Inc. v. Scitech Med. Prods., Inc., 1990 WL 41407, *2-3 (D. Kan. Mar. 19, 1990);re Hassan, 376 B.R. 1,
12-13 (Bankr. D. Kan. 2007).

12 Cache, 1990 WL 41407 at *3 (quotingull, 481 U.S. at 425)).



