
 I N THE UNI TED STATES DI STRI CT COURT FOR THE 
 DI STRI CT OF KANSAS 
 
 
TANI SHA L. NELSON, 
 

Plaint iff,  
 

Vs.  No. 12-2022-SAC 
 
MI CHAEL J. ASTURE, 
Com m issioner of Social Security, 
 

Defendant . 
 

 MEMORANDUM AND ORDER 

  This is an act ion to review the final decision of the defendant  

Com m issioner of Social Security ( "Com m issioner")  denying the claim ant  

Tanisha L. Nelson’s applicat ion for supplem ental security incom e ( ASSI @)  under 

Tit le XVI  of the Social Security Act , 42 U.S.C. §§ 401 et  seq.  With the 

adm inist rat ive record (Dk. 10)  and the part ies= br iefs on file pursuant  to D. 

Kan. Rule 83.7.1 (Dks. 13, 18 and 19) , the case is r ipe for review and decision. 

STANDARD OF REVI EW  
 
  The court 's standard of review is set  forth in 42 U.S.C. ' 405(g) , 

which provides that  the com m issioner =s finding "as to any fact , if supported by 

substant ial evidence, shall be conclusive."  The court  also reviews Awhether the 

correct  legal standards were applied.@ Hacket t  v. Barnhart ,  395 F.3d 1168, 

1172 (10th Cir. 2005) . Substant ial evidence is that  which Aa reasonable m ind 

m ight  accept  as adequate to support  a conclusion.@ Richardson v. Persales,  
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402 U.S. 389, 401 (1971)  (quotat ion and citat ion om it ted) . AI t  requires m ore 

than a scint illa, but  less than a preponderance.@ Lax v. Ast rue,  489 F.3d 1080, 

1084 (10th Cir. 2007)  (citat ion om it ted) . The review for substant ial evidence 

Am ust  be based upon the record taken as a whole@ while keeping in m ind 

Aevidence is not  substant ial if it  is overwhelm ed by other evidence in the 

record.@ Wall v. Ast rue,  561 F.3d 1048, 1052 (10th Cir. 2009)  ( internal 

quotat ion m arks and citat ions om it ted) . I n its review of Awhether the ALJ 

followed the specific rules of law that  m ust  be followed in weighing part icular 

types of evidence in disabilit y cases, . .  .  [ the court ]  will not  reweigh the 

evidence or subst itute . .  .  [ it s]  judgm ent  for the Com m issioner =s.@ Lax ,  489 

F.3d at  1084 ( internal quotat ion m arks and citat ion om it ted) .   

  The court 's duty to assess whether substant ial evidence exists:   

" is not  m erely a quant itat ive exercise. Evidence is not  substant ial ' if it  is 

overwhelm ed by other evidence- -part icular ly certain types of evidence (e.g., 

that  offered by t reat ing physicians) - -or if it  really const itutes not  evidence but  

m ere conclusion.'"  Gosset t  v. Bowen,  862 F.2d 802, 805 (10th Cir. 1988)  

(quot ing Fulton v. Heckler ,  760 F.2d 1052, 1055 (10th Cir. 1985) ) . At  the 

sam e t im e, the court  Am ay not  displace the agency =s choice between two fair ly 

conflict ing views, even though the court  would just ifiably have m ade a 

different  choice had the m at ter been before it  de novo.@ Lax v. Ast rue,  489 F.3d 

at  1084 ( internal quotat ion m arks and citat ion om it ted) . The court  will 

Am et iculously exam ine the record as a whole, including anything that  m ay 



undercut  or det ract  from  the ALJ=s findings in order to determ ine if the 

substant iality test  has been m ade.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal 

quotat ion m arks and citat ion om it ted) .    

  By statute, a disabilit y is the Ainabilit y to engage in any substant ial 

gainful act ivity by reason of any m edically determ inable physical or m ental 

im pairm ent  which can be expected to . .  .  last  for a cont inuous period of not  

less than 12 m onths.@ 42 U.S.C. ' 423(d) (1) (A) . An individual "shall be 

determ ined to be under a disabilit y only if his physical or m ental im pairm ent  or 

im pairm ents are of such severity that  he is not  only unable to do his previous 

work but  cannot , considering his age, educat ion, and work experience, engage 

in any other kind of substant ial gainful work which exists in the nat ional 

econom y. . .  ."  42 U.S.C. ' 423(d) (2) (A) .   

  A five-step sequent ial process is used in evaluat ing a claim  of 

disabilit y. Bowen v. Yuckert ,  482 U.S. 137, 140 (1987) . The first  step entails 

determ ining whether the Aclaim ant  is present ly engaged in substant ial gainful 

act ivity.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal quotat ion m arks and 

citat ion om it ted) . The second step requires the claim ant  to show he suffers 

from  a Asevere im pairm ent ,@ that  is, any Aim pairm ent  or com binat ion of 

im pairm ents which lim its [ the claim ant =s]  physical or m ental abilit y to do basic 

work act ivit ies.@ Barnhart  v. Thom as,  540 U.S. 20, 24 (2003)  ( internal 

quotat ion m arks and regulatory citat ions om it ted) . At  step three, the claim ant  

is to show his im pairm ent  is equivalent  in severit y to a listed im pairm ent . Lax ,  



 
 4 

489 F.3d at  1084. “ I f a claim ant  cannot  m eet  a list ing at  step three, he 

cont inues to step four, which requires the claim ant  to show that  the 

im pairm ent  or com binat ion of im pairm ents prevents him  from  perform ing his 

past  work.”  I d.  Should the claim ant  m eet  his burden at  step four, the 

Com m issioner then assum es the burden at  step five of showing “ that  the 

claim ant  retains sufficient  RFC [ residual funct ional capacity]  to perform  work 

in the nat ional econom y”  considering the claim ant ’s age, educat ion, and work 

experience. Wilson v. Ast rue,  602 F.3d 1136, 1139 (10th Cir. 2010)  ( internal 

quotat ion m arks and citat ion om it ted) . Substant ial evidence m ust  support  the 

Com m issioner’s showing at  step five. Thom pson v. Sullivan,  987 F.2d 1482, 

1487 (10th Cir. 1993) . The evaluat ion at  steps four and five m akes use of the 

agency’s RFC assessm ent . See 20 C.F.R. §§ 404.1520(a) (4)  and 

416.920(a) (4) .  

PROCEDURAL HI STORY  

  After a hearing at  which Tanisha Nelson was represented by 

counsel, the adm inist rat ive law judge ( “ALJ” )  issued her decision on June 9, 

2010. (R. 10-20) . At  step one, the ALJ found that  Nelson had not  engaged in 

substant ial gainful act ivity since October 2, 2007, the date of her applicat ion 

for benefits. (R.12)  At  step two, the ALJ found Nelson to have the following 

severe im pairm ents:  “adjustm ent  disorder, cannabis dependence, and 

personality disorder.”  (R. 12) . The ALJ found at  step three that  Nelson’s 
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im pairm ents did not  m eet  or equal a listed im pairm ent . (R. 12-14) . At  step 

four, the ALJ determ ined that  Nelson had the RFC “ to perform  light  work as 

defined in 20 CFR 416.967(b)  except  she cannot  use ladders, ropes, scaffolds, 

or foot  cont rols on the r ight . She cannot  work with dangerous unprotected 

m achinery, or vibrat ing tools;  at  unprotected heights;  can occasionally use 

stairs, kneel, crouch, crawl and stoop;  and can perform  sim ple, unskilled work 

with a SVP of 1 or 2.”  (R.14) . At  step four, the ALJ concluded that  Nelson “ is 

capable of perform ing past  relevant  work as a housekeeper, packer, and 

door- to-door sales person.”  (R. 18) . Therefore, the ALJ concluded the plaint iff 

was not  disabled since October 7, 2001. (R. 20) . 

FACTUAL BACKGROUND 

  Born in Decem ber of 1981, Nelson was 25 on her onset  date and 

28 at  her adm inist rat ive hearing in April of 2010. She obtained her high school 

diplom a through Job Corps and later graduated from  Wright  Business School in 

2006 as a m edical assistant . (R. 325) . Nelson lives in an apartm ent  and is the 

single parent  of a six-year old daughter. She test ified that  her last  job was 

through a tem porary em ploym ent  service inspect ing m edical equipm ent , and 

before that  job, she worked in a warehouse packaging item s for an ink 

recycling com pany. Nelson m ent ioned earlier jobs involving the packaging of 

m edical equipm ent , housekeeping, and door- to-door sales. Nelson test ified 

she stopped working in October of 2007 when her doctor took her off work. 
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  I n July of 2007, Nelson went  to KU Medical Center ( “KUMC”)  for 

com plaints of hip pain and weakness. The notes indicate Nelson cam e in June 

for r ight  leg pain and was prescribed m edicat ions which she did not  have filled. 

(R. 260) . On August  21, 2007, Nelson was seen by Saud Kahn, M.D. in KUMC’s 

Neurology Departm ent  for com plaints of low back pain and r ight  leg pain. Dr. 

Kahn’s im pression was to evaluate the r ight  leg num bness and t ingling, as the 

“pat ient  denies any history of any other problem s.”  (R. 254) . He recorded that  

the “exam inat ion is within norm al lim it ”  and that  the Nelson’s m ental status 

was “awake, alert , or iented to t im e, place and person. Speech is spontaneous. 

Com prehension, repet it ion and fluency intact .”  I d.  The results of the 

recom m ended MRI  on the lum bar spine were “unrem arkable.”  (R. 283) . On 

August  28, 2007, she received a physical therapy evaluat ion at  KUMC for this 

r ight  leg pain. Nelson went  to the first  two therapy sessions and then did not  

return for her next  two sessions. The therapist  discharged Nelson for 

non-com pliance on October 26, 2007. (R. 284) .  

  Nelson is seen in Decem ber of 2007 by her t reat ing physician 

Pat r icia Fitzgibbons, M.D., at  KUMC’s Departm ent  of Fam ily Medicine, for 

com plaints of abdom inal and back pain. She was given pain m edicat ion 

through an inject ion, and her back pain subsided. I t  was noted that  Nelson was 

“asking for disabilit y papers to be filled out .”  (R. 308) . Fitzgibbons observed 

“no depression, anxiety or agitat ion.”  (R. 310) . 
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  Nelson was seen by Elena Sidorenko, M.D., in January of 2008 for 

her abdom inal pain. This was a referral by Dr. Fitzgibbons. Dr. Sidorenko’s 

im pression was “ irr itable bowel syndrom e predom inated by const ipat ion”  but  

she wanted to run addit ional tests to rule out  hypothyroidism  and celiac 

disease. (R. 432) . Dr. Sidorenko’s recorded review of sym ptom s with Nelson 

included:  “weight  gain, fat igue, weakness, increased dayt im e sleepiness, 

decreased physical endurance, . .  . ,  num bness and t ingling sensat ion, m uscle 

weakness, occasional joint  st iffness, joint  pain, m uscle pain, difficulty walking, 

feeling depressed and recurrent  skin infect ions.”  (R. 433) . The results of an 

endoscopy done in February 2008 showed a gast roesophageal reflux disease 

with a recom m endat ion to cont inue the Prevacid. (R. 427) . 

  I n February of 2008, Disabilit y Determ inat ion Services ( “DDS” )  

referred Nelson to Lynn Lieberm an, Ph. D., for a consultat ive exam inat ion and 

cognit ive test ing based on Nelson’s recent  com plaints of depression. (R. 324) . 

Dr. Lieberm an sum m arized:  

The claim ant  reported feeling depressed secondary to body aches and 
joint  pain for which she part icipates in physical therapy. Although the 
claim ant  reported being depressed, she evidenced anger regarding 
reported at tem pt  of her m other to have her adm it ted to a psychiat r ic 
hospital in 2006, and she refuted desire for or need for psychot ropic 
m edicat ions to t reat  her alleged depression. Vegetat ive sym ptom s of 
depression included poor appet ite and sleep, and tearfulness which she 
evidenced at  t im es during the present  evaluat ion. . .  .  
The claim ant ’s affect  was variable, and not  m ood-congruent . Her 
thoughts were well organized, and with no indicat ion of delusions . .  .  .  
The claim ant  is present ly being diagnosed with Post - t raum at ic St ress 
Disorder and Personality, with rule-out  of Schizophreniform  Disorder.   
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(R. 328) . Dr. Lieberm an noted that  despite her claim s of joint  pain Nelson did 

not  display “gait  abnorm alit ies”  or notable physical responses during the 

evaluat ion. (R. 329) . Dr. Lieberm an gave Nelson a GAF score of 60 and cited 

“coping with sym ptom s of Post - t raum at ic st ress, and reported physical pain;  

non-com pliance with psychiat r ic t reatm ent .”  (R. 329) . 

  Based on his review of Dr. Lieberm an’s report  and Nelson’s 

m edical records, Dr. Charles Warrender, a non-exam ining state agency 

psychological consultant , com pleted on February 20, 2008, a case analysis and 

a psychiat r ic review technique form  ( “PRTF” ) . He com pleted the PRTF not ing 

non-severe im pairm ents based on the categories of affect ive disorder, 

anxiety- related disorder, and substance addict ion disorder. (R. 334) . He found 

only a m ild funct ional lim itat ion on concent rat ion, persistence or pace. (R. 

344) . I n his consultant  notes, Dr. Warrender observed that  Nelson added 

depression as an im pairm ent  on her request  for reconsiderat ion and that  she 

current ly was not  receiving t reatment  for it .  (R. 346) . Dr. Warrender 

discounted Dr. Lieberm an’s diagnosis of post - t raum at ic st ress disorder as not  

supported by Nelson’s sym ptom s or daily liv ing act ivit ies. Dr. Warrender also 

noted the KUMC records for August  and Decem ber 2007 do not  refer to 

depression or other signs of a severe m ental im pairm ent . I d.   

  On July 18, 2008, Nelson went  to KUMC asking for her disabilit y 

paperwork to be com pleted and for a referral to physical therapy. (R. 422) . 
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Apparent ly her t reat ing physician, Dr. Fitzgibbons, was not  available, as she 

was seen by Dr. Zufer and Dr. Kennedy. The m ental status exam  showed poor 

insight  and judgm ent  but  no depression, anxiety or agitat ion. (R. 423) . The 

m usculoskeletal exam inat ion did not  include any findings to preclude exercise 

test ing or part icipat ion in an exercise program . (R.423) . Nelson was told that  

she would need to follow up with Dr. Fitzgibbons on the disabilit y paperwork 

but  that  Dr. Zufer could set  up physical therapy for her now. (R. 424) . Nelson 

said she would address that  later too. I d.   

  I n August  of 2008, Nelson saw Dr. Fitzgibbons with various 

com plaints of “back pain, m uscle cram ps and m uscle aches”  but  without  “ joint  

pain, joint  swelling, presence of joint  fluid, m uscle weakness, st iffness, 

arthr it is, gout , loss of st rength.”  (R. 418) . The exam inat ion showed norm al 

gait  and stat ion and a notat ion that  Nelson “can undergo exercise test ing 

and/ or part icipate in exercise program .”  (R. 419) . Dr. Fitzgibbons observed 

“no depression, anxiety or agitat ion”  but  noted for the first  t im e a diagnosis of 

fibrom yalgia. (R. 419) . There was also a recom m endat ion to cont inue 

vocat ional rehabilitat ion “ to overcom e decondit ioning.”  (R. 413) . 

  I n Septem ber of 2008, Nelson had a rout ine follow-up visit  with 

Dr. Fitzgibbons not ing m ult iple issues and present ing paperwork. Nelson said 

she was doing bet ter with the m edicat ions but  she com plained of fat igue. The 

diagnosis of fibrom yalgia was recorded along with the recom m endat ion that  
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Nelson part icipate in vocat ional rehabilitat ion to work on endurance. (R. 410) . 

The m usculoskeletal exam inat ion showed m ult iple “ t r igger points in neck, 

back, arm s and legs.”  (R. 412) . Dr. Fitzgibbons observed no depression. 

  On Septem ber 26, 2008, Dr. Stanley Mintz, Ph. D., perform ed a 

psychological exam inat ion of Nelson based on an SRS referral. (R. 530) . Dr. 

Mintz observed that  Nelson did appear depressed. (R. 531) . Test ing showed 

borderline verbal intellectual abilit y, low average perceptual m otor intellectual 

abilit y, and “a m ediocre pat tern of verbal and non-verbal abilit ies and 

academ ic skills across all areas assessed.”  (R. 531-32) . “Personality test  

results and interview im pressions are suggest ive of depression,”  but  she also 

appeared “guarded at  t im es evasive”  and “som ewhat  am bivalent  about  

working”  and about  counseling and psychotherapy. (R. 532) . Dr. Mintz opined 

that  Nelson appeared “capable of work placem ent  from  a psychological point  of 

view”  but  with a recom m endat ion for m ental health t reatm ent . (R. 533) . 

  On October 14, 2008, Nelson was seen at  KUMC em ergency room  

for a bum p developing under her breast . Jane Zaudke, M.D., saw Nelson, and 

the notes from  the visit  show Nelson denying m uscle aches and depression. (R. 

405) . Dr. Zaudke observed no depression. (R. 406) . Nelson’s follow-up 

appointm ent  for the skin abscess was in two weeks with Dr. Fitzgibbons. (R. 

400. Notes from  that  visit  show com plaints of cont inuing “st iffness in back and 

neck.”  I d.  Dr. Fitzgibbon observed that  there was “st ill a few t r igger points in 
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neck (post )  upper back.”  (R. 402) . No depression was noted again. Dr. 

Fitzgibbon described the plan of physical therapy “ to work on st rength and 

endurance.”  (R. 403) .  

  From  August  to Decem ber of 2008, Nelson part icipated in 14 

physical therapy sessions but  m issed or canceled 8 m ore sessions. She was 

discharged from  physical therapy after not  m aking any appointm ents after 

Decem ber 5, 2008. (R. 399) .  

  Dick Santner, MS, on referral by the SRS, com pleted a vocat ional 

assessm ent  on Nelson on Novem ber 7, 2008. He noted:  

There were no visual indicat ions of pain or discom fort  although she did 
verbally convey she was in pain when I  interviewed her. She did indicate 
that  both her CNA and m edical assistant  cert ificat ions have expired. As 
Ms. Nelson did not  seem  uncom fortable during the test ing sessions 
them selves, I  was som ewhat  surprised that  she listed so m any physical 
com plaints and then seem ed to walk back to the test ing room  in a m ore 
labored fashion than she exhibited when walking in. 
 

(R. 527) . Santner relied on Dr. Fitzgibbon’s assessm ents of Nelson’s m obilit y 

and work tolerance lim itat ions and concluded that  the Nelson had em ploym ent  

potent ial for sedentary level work. (R. 528) .  

  Dr. Fitzgibbons com pleted two m edical quest ionnaires for Kansas 

Vocat ional Rehabilitat ion Services. One quest ionnaire appears to be dated 

January 14, 2009, and states that  Nelson suffers from  chronic pain and 

fibrom yalgia. (R. 521) . The handwrit ten notes indicate that  Nelson is 

em ot ionally stable, that  she could work with a “work-hardening therapeut ic 
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program ,”  but  that  she was lim ited by “ leg pain.”  (R. 521-22) . The other 

quest ionnaire appears to have been received on March 4, 2009. (R. 519) . I t  

sim ilar ly contains Dr. Fitzgibbons’ handwrit ten notes indicat ing Nelson was 

capable of m aintaining em ploym ent  with vocat ional and physical rehabilitat ion 

work st rengthening. (R. 519) . 

  I n January of 2009, Laurie Krieg, a counselor with Kansas 

Rehabilitat ion Services, found Nelson eligible for services not ing her need for a 

work hardening therapeut ic program  and “self-direct ion funct ional 

lim itat ions.”  (R. 543) . Krieg noted that  Nelson present ly “ can only work 2-3 

hrs/ wk”  and a work hardening program  is needed to build up her stam ina. (R. 

544) .   

  On March 11, 2009, Nelson returned to her t reat ing physician 

asking for a renewal of the prescript ion for physical therapy that  had stopped 

in Decem ber of 2008. (R. 395) . Nelson said she had not iced from  the therapy 

“som e m inor im provem ent ”  with her lum bar and cervical back pain. I d.  Dr. 

Fitzgibbon prescribed a m uscle relaxant  and m ore physical therapy. I t  was also 

noted that  Nelson showed a “ flat  affect ,”  responded “m inim ally to quest ions,”  

and displayed poor insight . (R. 397) .  

  On March 30, 2009, Nelson underwent  a funct ional capacity 

evaluat ion at  the referral of Dr. Fitzgibbon. (R. 391) . The evaluat ion was 

perform ed by the occupat ional therapist , Nancy Lawrence, OTR, at  KUMC. (R. 
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394) . I t  was reported that  Nelson part icipated in the one and one-half hour 

evaluat ion period and “was up on her feet  for the majority of the t im e 

com plet ing physical test ing tasks.”  (R. 393) . Based on the results of that  

evaluat ion, Lawrence com m ented, “Nelson is able to com plete work at  a light  

level”  with a recom m endat ion for alternat ing sit t ing and standing. (R. 394) . 

Lawrence also com m ented that  Nelson “ reported st iffness and t ingling of the 

r ight  knee to the foot ”  and she increased her pain assessm ent  to “7/ 10.”  I d. 

  I n Septem ber of 2009, Nelson was seen by Dr. Fitzgibbon for a 

“well wom an visit ”  with a discussion of m ult iple issues. (R. 382) . Dr. Fitzgibbon 

recorded that  Nelson had been prescribed Cym balta for depression and was 

“current ly working toward becom ing em ployed again.”  I d.  Nelson com plained 

of st iffness, num bness and t ingling. (R. 384) . Dr. Fitzgibbon recorded norm al 

gait , norm al ranges of m ot ion, and st rength. I t  was also noted that  judgm ent  

was “ intact ”  and “no depression, anxiety or agitat ion.”  (R. 386) . 

  Notes from  a follow-up visit  in October of 2009 m ent ion back 

shoulder pain and back and hip st iffness. (R. 375) . Dr. Fitzgibbons understood 

that  Nelson was present ly at tending Johnson County Com m unity college and 

listed Nelson’s occupat ion as a nursing student . I d.  Nelson’s m ental status was 

observed as “ intact ”  judgm ent  and “no depression, anxiety or agitat ion.”  (R. 

377) . Dr. Fitzgibbons added prescript ions of m edicat ion, orthopedic shoes and 

water aerobics for back and m uscle problem s. I d.   
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  I n Decem ber of 2009, Nelson returned for a follow-up on her 

chronic pain issues and to have paperwork com pleted regarding her m edical 

condit ion and disabilit y for SRS case m anager. (R. 369) . Dr. Fitzgibbons noted 

nothing unusual in m usculoskeletal, neurologic or m ental status exam inat ions. 

(R. 371) . Specifically, the notes again state “ intact ”  judgm ent  and “no 

depression.”  I d.  Dr. Fitzgibbon referred Nelson to “Rehab m edicine to 

determ ine abilit y to return to work.”  (R. 372) . 

      A large part  of this appeal deals with the t reatm ent  and opinions of 

Burton Dem ing, Ph. D., Johnson County Mental Health Center. Nelson began 

seeing Dr. Dem ing on February 16, 2009, with a diagnosis of a depressive 

disorder and an anxiety disorder and a GAF score of 53. (R. 472) . On March 10, 

2009, Dr. Dem ing’s progress notes show Nelson “seem ed m ore guarded and 

down from  previous session”  and her im pairm ent  to be m oderate. (R. 469) . 

Nelson expressed being open to t rying m edicat ion again but  the notes do not  

reflect  that  any were prescribed at  that  t im e.  

  Dem ing saw Nelson on March 24, 2009, not ing that  they were 

com plet ing a quest ionnaire for vocat ional rehabilitat ion and that  they 

discussed her feelings of being upset  and depressed about  being the sole 

parent . (R. 469) . The m edical quest ionnaire com pleted by Dem ing indicates a 

“good”  prognosis for Nelson and a scheduled appointm ent  to assess the need 

for m edicat ion. (R. 517) . Dem ing wrote that  Nelson “ is able to put  aside issue 
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and concent rate on working”  and “ is em ot ionally capable of m aintaining work”  

assum ing t ransportat ion and child care. (R. 517) . Dem ing answered that  

Nelson had no em ot ional lim itat ions or rest r ict ions to working and that  she was 

released to return to work “ in term s of em ot ional adjustm ent .”  (R. 518) . On 

April 21, 2009, Dr. Dem ing discussed his opinion with Nelson that  “ [ s] he 

st ruggles with depression and anxiety but  can m anage these em ot ions without  

interfer ing with work.”  (R. 465) . Nelson agreed with the inform at ion that  

Dem ing had included on the m edical quest ionnaire.  

  On May 5, 2009, Nelson com plained to Dem ing about  “m ood 

swings, anger, depression”  and appeared upset  and tearful during the session. 

(R. 463) . Dem ing scored Nelson’s im pairm ent  as “severe”  and included these 

com m ents about  Nelson:   “ [ i] s planning to call about  conclusion on her 

readiness to work. Has not  heard about  SS disabilit y yet . Beginning to think 

this is best  for her.”  (R. 463) .  

  Nelson canceled her appointm ent  on June 2nd and was seen by 

Dem ing on June 16th. Dem ing scored Nelson’s im pairment  as “m oderate,”  and 

Nelson reported that  the m edicat ion was “helping som e with the depression 

and the pain.”  (R. 460) . Dem ing recorded that  he “ [ t ] alked about  what  to say 

about  being disabled, indicated need to m ake tentat ive statem ents about  this.”  

I d.  I n a let ter dated June 17, 2009, addressed to Gene Sheets with “Social and 

Rehabilitat ion Services,”  Dem ing wrote that  m edicat ion had helped Nelson and 
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that  she was cont inuing to receive it  and individual therapy. Dem ing also 

discussed his diagnosis and som e of Nelson’s thought  pat terns. He wrote:   

The t reatm ent  and therapy is directed toward reconciling these conflicts. 
Tanisha is working at  this because she wants to be a good m other and to 
be okay herself. Tanisha wants to work but  it  is difficult  to assess how 
she would funct ion in a work set t ing. The em ot ional difficult ies with 
depression and anxiety are factors in them selves that  im pact  on work 
success. I n addit ion the em ot ional aspects are t ied in with Tanisha’s 
physical problem s in that  the pain from  the Fibrom yalgia can bring on 
the depression. 
 

(R. 359) .  

  On July 7, 2009, Dem ing discussed m edicat ions and learning to 

accom m odate her body with its illnesses. He recorded a “m oderate”  

im pairm ent  and that  Nelson was “ [ m ] uch less depressed this session.”   (R. 

458) . Nelson cancelled or m issed several appointm ents and returned on 

Septem ber 18, 2009, with a disabilit y form  for evaluat ing m ental funct ional 

capacity. (R. 453) . Nelson observed that  she was not  as depressed, that  

depression is “ less of a problem ,”  and that  she “m ight  be able to work”  except  

for her physical problem s. I d.  Nelson also stated that  her physical problem s 

aggravated her depression so as to becom e debilitat ing. I d.   

  Dated Septem ber 29, 2009, the m ental residual funct ional 

capacity assessm ent  com pleted by Dr. Dem ing described Nelson as ext rem ely 

lim ited in her abilit y to m aintain regular at tendance and com plete a workday 

and as m arkedly lim ited in abilit y to rem em ber work procedures, to rem em ber 

and carry out  detailed inst ruct ions, to concent rate for extended periods, to 
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work with or near others, to accept  supervision, to get  along with co-workers, 

to respond appropriately to changes, to use public t ransportat ion, and to set  

realist ic goals. (R. 361-62) . Dem ing stated a diagnosis of depression and 

anxiety react ions that  included fat igue, st ress, low energy and at tent ion and 

concent rat ion difficult ies. (R. 362) . He opined that  Nelson’s em ot ional and 

m ental condit ion disabled her from  work and that  these lim itat ions began her 

init ial visit  to him . I d.   

  Nelson canceled her appointm ent  on October 13th for insurance 

reasons. (R. 452) . At  her appointm ent  on October 27, 2009, Nelson discussed 

with Dem ing her frust rat ion with her KUMC t reat ing physician’s refusal to 

com plete paperwork in support  of disabilit y. (R. 450) . Dem ing noted Nelson’s 

im pairm ent  as “m oderate.”  I d.  On Novem ber 12, 2009, Nelson com plained 

again of her t reat ing physician’s refusal to send let ter “ say[ ing]  she is 

disabled,”  and Dem ing noted that  Nelson had m ade “som e st rong com m ents”  

to her physician. (R. 448) . Dem ing recorded that  Nelson “ felt  good about  let ter 

to Voc Rehab”  that  Dem ing apparent ly was writ ing. I d.  A let ter dated 

Novem ber 25, 2009, from  Dem ing to Ms. Krieg, counselor at  Kansas 

Rehabilitat ion Services, states that  Nelson has been “very consistent  in 

keeping scheduled appointm ents”  and that  while the m edicat ion has helped 

Nelson and her depression and anxiety has lessened, the connect ion between 

physical problem s and her depression would m ake full- t im e em ploym ent  
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difficult .  (R. 365) .  

  At  her next  visit ,  scheduled one m onth later, Nelson cont inued to 

com plain of KUMC t reat ing physician’s unwillingness to say she’s disabled. (R. 

446) . Dem ing recorded Nelson’s im pairm ent  as “m oderate”  and noted that  she 

did not  seem  “ to be experiencing any problem s with depression, stable in this 

regard.”  I d.  Nelson’s affect  was appropriate, and there was no observed 

im pairm ent  with her cognit ive process. I d.  From  Nelson’s visit  on January 12, 

2010, Dem ing recorded Nelson’s ongoing frust rat ion with her t reat ing 

physician and her own feelings that  it  “ is too m uch to do physical therapy and 

t ry to work.”  (R. 443) .  

  Nelson visited Dem ing on February 2, 2010, again expressing 

com plaints with her situat ion at  the KUMC and the “confusing m essages”  about  

her abilit y to work received from  it .  (R. 441) . Nelson then m issed several 

appointm ents and expressed that  she did “not  really want  to com e.”  (R. 437) .  

She returned on March 23, 2010, appeared “m ore depressed,”  and reported 

that  she had stopped the m edicat ion. (R. 435) . Dem ing noted that  m ost  of the 

session was spent  com pet ing a disabilit y form  for her at torney.  

  Dr. Dem ing and Dr. Kuldeep Singh M.D. com pleted and signed and 

a m ental im pairm ent  quest ionnaire dated April 1, 2010. (R. 496-499) . They 

scored Nelson’s GAF at  53 and noted m oderate lim itat ions on daily liv ing, social 

funct ioning and concent rat ion with no episodes of deter iorat ion. (R. 496-497) . 
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They indicated, however, that  her sym ptom s were severe enough to interfere 

frequent ly with her at tent ion and concent rat ion for sim ple work tasks. (R. 

498) . They noted that  Nelson would likely m iss m ore than four days per m onth 

because of her im pairm ent  and that  she could not  work on a “sustained basis.”  

(R. 498-499) . They also noted that  their  answers applied to Nelson’s em ot ional 

capacity as of February 16, 2009. (R. 499) . 

  The plaint iff test ified her physical problem s were pain in her r ight  

foot  due to a car accident  and pain in back and throughout  her body due to 

fibrom yalgia. Her pain level at  the hearing was five, and she described this 

pain level as a good day which she has a couple t im es each week depending on 

the weather and her act ivit ies. She has m ore days that  are bad than good in a 

week. She cannot  walk a block and can stand for 45 m inutes to one hour. She 

cannot  sit  m ore 20 to 30 m inutes. She described her m ental problem s as 

depression and m ood swings.  

ERROR I N GI VI NG “LI TTLE W EI GHT” TO OPI NI ON OF TREAT I NG 
PSYCHOLOGI ST, DR. DEMI NG. 
 
  “Under the ‘t reat ing physician rule,’ the Com m issioner will 

generally give greater weight  to the opinions of sources of inform at ion who 

have t reated the claim ant  than of those who have not .”  Hacket t  v. Barnhart ,  

395 F.3d 1168, 1173 (10th Cir. 2005)  (citat ion om it ted) . I n evaluat ing a 

t reat ing physician’s opinion, the ALJ’s init ial step is to “consider whether the 

opinion is well-supported by m edically acceptable clinical and laboratory 
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diagnost ic techniques and is consistent  with the other substant ial evidence in 

the record.”  Pisciot ta v. Ast rue,  500 F.3d 1074, 1077 (10th Cir. 2007) . I f the 

opinion m eets this step, then it  “m ust  be given cont rolling weight .”  Krauser v. 

Ast rue,  638 F.3d 1324, 1330 (10th Cir. 2011) . I f it  is fails this standard, then 

the opinion is not  ent it led to cont rolling weight . I d.  “But  even if he determ ines 

that  the t reat ing physician’s opinion is not  ent it led to cont rolling weight , the 

ALJ m ust  then consider whether the opinion should be rejected altogether or 

assigned som e lesser weight .”  Pisciot ta,  500 F.3d at  1077. Factors relevant  in 

weighing that  opinion include:  

(1)  the length of the t reatm ent  relat ionship and the frequency of 
exam inat ion;  (2)  the nature and extent  of the t reatm ent  relat ionship, 
including the t reatm ent  provided and the kind of exam inat ion or test ing 
perform ed;  (3)  the degree to which the physician's opinion is supported 
by relevant  evidence;  (4)  consistency between the opinion and the 
record as a whole;  (5)  whether or not  the physician is a specialist  in the 
area upon which an opinion is rendered;  and (6)  other factors brought  to 
the ALJ's at tent ion which tend to support  or cont radict  the opinion. 

 
I d.  ( citat ion om it ted) . The ALJ need not  discuss each factor explicit ly, and it  is 

enough if the ALJ’s decision is “ sufficient ly specific to m ake clear to any 

subsequent  reviewers the weight  the adjudicator gave to the t reat ing source’s 

m edical opinion and the reasons for that  weight ”  and the decision provides 

“good reasons . .  .  for the weight ”  given. Oldham  v. Ast rue,  509 F.3d 1254, 

1258 (10th Cir.2007)  (citat ions and internal quotat ion m arks om it ted) . The 

court  reviews “ the Com m issioner’s decision to determ ine whether it  is free 

from  legal error and supported by substant ial evidence.”  Krauser v. Ast rue,  
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638 F.3d 1324, 1326 (10th Cir. 2011) .  

  I n her decision, ALJ gave “ lit t le weight ”  to Dr. Dem ing’s opinion 

because it  was inconsistent  with the m edical evidence of record and with som e 

of Nelson’s own adm issions and because an opinion on the ult im ate 

determ inat ion of disabilit y is reserved for the Com m issioner. (R. 18) . The ALJ’s 

decision m akes other references to evidence from  Dr. Dem ing. I t  cites 

Dem ing’s intake evaluat ion of February 16, 2009, that  started a t reat ing 

relat ionship because Nelson wanted Vocat ional Rehabilitat ion to help her get  a 

job. (R. 17) . The ALJ’s decision refers to Dem ing’s progress notes from  the visit  

on May 5, 2009, and the reported and exhibited sym ptom s of m ood swings, 

anger and depression. The ALJ sum m arized the Dem ing’s opinion in 

Septem ber of 2009 that  Nelson was m arkedly im paired and had received 

t reatm ent  since February 16. The ALJ noted that  Dem ing’s opinion was that  

Nelson was disabled as of February 16, and this would cont inue for 12 m onths. 

(R. 17) .  

  The ALJ r ight ly observed “ that  a t reat ing physician’s opinion is not  

disposit ive on the ult im ate issue of disabilit y.”  White v. Barnhart ,  287 F.3d 

903, 907 (10th Cir. 2002)  (citat ion om it ted) . The court  is sat isfied that  the 

record contains substant ial evidence support ing the ALJ’s finding that  Dr. 

Dem ing’s opinion on Nelson being m arkedly im paired is inconsistent  with the 

m edical evidence of record. Most  notably, Dem ing’s own t reatm ent  notes do 
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not  support  his opinion. Nelson told Dem ing that  Vocat ional Rehabilitat ion was 

requir ing her to receive t reatm ent  for depression and anxiety before it  would 

work with her. (R. 471) . So after the intake evaluat ion in February and one 

therapy session on March 10, Dem ing com pletes with Nelson the quest ionnaire 

for Vocat ional Rehabilitat ion on March 24. As sum m arized above, Dem ing 

opined that  Nelson’s prognosis was good, that  she was able to concent rate, 

that  she had no em ot ional lim itat ions or rest r ict ions on working, and that  she 

was released to work “ in term s of em ot ional adjustment . (R. 517-18) . 

Approxim ately one m onth later, April 21, 2009, Dem ing writes in his progress 

notes that  Nelson st ruggles with depression but  “ can m anage these em ot ions 

without  interfer ing with work.”  (R. 465) . So from  February 16, 2009, through 

April 21, 2009, Dem ing’s recorded opinion is that  Nelson does not  suffer from  

any em ot ional lim itat ion to work.   

  Following the therapy session on May 5, 2009, Dem ing’s opinion 

on Nelson’s em ot ional lim itat ions appears to change significant ly. This is one of 

the visits highlighted in the ALJ’s decisions. The progress notes from  this 

session are the only t im e that  Dem ing noted a “serious”  im pairm ent . He also 

recorded for this session that  “ [ b] eginning to think this [ “SS disabilit y” ]  is best  

for her.”  (R. 463) . But  in June, Dem ing reduces the im pairm ent  rat ing to 

“m oderate”  and notes im provem ent  due to the m edicat ion. I n July, Dem ing 

again rates a m oderate im pairm ent  and notes “m uch less depressed.”  (R. 
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458) . Nelson then apparent ly m isses all of her therapy appointm ents but  

returns in Septem ber with a disabilit y form  that  she wants Dem ing to fill out . 

Despite his opinion as of April that  Nelson had no em ot ional rest r ict ions on her 

work, despite Nelson’s two m onths of im provem ent  from  her May visit ,  and 

despite Nelson’s m issed appointm ents from  July 23 unt il her return on 

Septem ber 18, Dem ing inexplicably assessed Nelson’s m ental residual 

funct ional capacity as m arkedly lim ited in m any areas. (R. 361-362) . See 

White v. Barnhart ,  287 F.3d at  907-08 ( the physician’s change in assessm ent  

is not  explained by any apparent  change in the claim ant ) . Dem ing m ade this 

assessm ent  even though his last  t reatm ent  of Nelson on July 7 indicated she 

was “m uch less depressed”  and though his t reatm ent  notes from  his m ost  

recent  visit  on Septem ber 18 indicated only a m oderate im pairm ent .  

  I t  is also im portant  to consider that  Dem ing’s progress notes from  

Decem ber 15, 2009, state that  he was writ ing to Nelson’s case worker at  

vocat ional rehabilitat ion a let ter that  recom m ended she was disabled and 

could not  work full t im e. But  at  the sam e t im e, Dem ing was recording in his 

progress notes that  Nelson did not  seem “ to be experiencing any problem s 

with depression, stable in this regard,”  that  her affect  was appropriate, and 

that  she had no observed im pairm ent  with the cognit ive process but  that  her 

m ood was anxious. (R. 446) . Dem ing’s earlier reports and his progress notes 

are not  consistent  with his opinion that  Nelson was m arkedly im paired. These 
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sam e inconsistencies in Dem ing’s notes and reports certainly just ify the 

reduced weight  given Dem ing’s opinion by the ALJ. See Pisciot ta v. Ast rue,  500 

F.3d at  1078 ( “Medical evidence m ay be discounted if it  is internally 

inconsistent  or inconsistent  with other evidence.”  ( internal quotat ion m arks 

and citat ions om it ted) . While Nelson is cr it ical of the ALJ’s failure to discuss 

specifically each of the six credibilit y factors, the court  is sat isfied by the ALJ’s 

citat ion of Dem ing’s conflict ing reports and progress notes as exam ples to 

explain his reasoning for the reduced weight  given Dem ing’s opinion. The ALJ 

cited several instances of inconsistencies and conflicts between Dr. Dem ing’s 

progress notes and his Septem ber 2009 opinion of m arked lim itat ions. (R. 

17-18) . The ALJ took note of Dem ing’s later records indicat ing not  only that  

Nelson had im proved but  also that  she had the abilit y to work part  t im e. The 

ALJ also observed that  in his source statem ent  of 2010 Dem ing indicated only 

m oderate rest r ict ions with a fair  to good prognosis. “The record m ust  

dem onst rate that  the ALJ considered all of the evidence, but  an ALJ is not  

required to discuss every piece of evidence.”  Clifton v. Chater ,  79 F.3d 1007, 

1009–10 (10th Cir. 1996) . Here the ALJ stated that  he carefully considered all 

of the evidence. (R. 10, 14, 15) . See Wall v. Ast rue,  561 F.3d at  1070 (not ing 

well-established principle of taking ALJ at  his word when he indicates he 

considered all of the evidence) .  

  Dr. Dem ing’s opinion is also inconsistent  with the m edical evidence 
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available in Nelson’s t reatm ent  records at  KUMC where she was seen for 

various m edical condit ions and t reated by several different  physicians but  

m ost  frequent ly by Dr. Fitzgibbons, her t reat ing general physician. I n January 

of 2009, Dr. Fitzgibbon com m ented on the m edical quest ionnaire that  Nelson 

was “em ot ionally stable.”  (R. 521) . As sum m arized above, the KUMC 

physicians did not  record any observed depression in Nelson except  for her 

visit  on March 11, 2009. (R. 397) . Dr. Fitzgibbon recorded no observed 

depression or anxiety in Septem ber, October and Decem ber of 2009.  

  Dr. Dem ing’s opinion on the severity of Nelson’s m ental lim itat ions 

is not  consistent  with the February 2008 opinion of Lynn Lieberm an, Ph. D., 

who perform ed a consult ing exam inat ion and cognit ive test ing finding only 

m oderate sym ptom s and expressing som e reservat ion about  Nelson’s 

em ployabilit y based on her anger, irr itabilit y, and possible post - t raum at ic 

st ress disorder. (R. 328-329) . Dem ing’s opinion is not  consistent  with Dr. 

Mintz, who did a psychological evaluat ion and test ing in Septem ber of 2008 

and concluded that  Nelson appeared “som ewhat  am bivalent  about  working”  

and “capable of work placem ent  from  a psychological point  of view.”  (R. 

532-533) . Finally, Dr. Dem ing’s opinion is not  consistent  with Dr. Warrender 

who in February of 2008 found only non-severe m ental im pairm ents.  

  Substant ial evidence also exists to support  the ALJ’s finding that  

Dr. Dem ing’s opinion on the severit y of Nelson’s m ental im pairm ent  is 
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inconsistent  with som e of Nelson’s own adm issions. Dem ing’s own progress 

notes point  out :   

Difficulty com plet ing the form  (disabilit y form )  because it  is for m ental 
funct ional capacity. Notes that  her depression is less of a problem  and if 
she did not  have physical problem s and pain she m ight  be able to work 
full t im e. However the depression is aggravated by the physical 
problem s and becom es debilitat ing. 
 

(R. 453) . While finding m arked lim itat ions in Nelson’s abilit y to carry out  

detailed inst ruct ions, to concent rate for extended periods, to work with others 

and to accept  supervision, Nelson’s statem ents in her funct ion reports plainly 

cont radict  such lim itat ions. (R. 141-142, 172-173) .   

  The ALJ certainly could have discussed m ore of the relevant  

factors in weighing Dr. Dem ing’s opinion. Nonetheless, the court  does not  

believe that  this prevents this court  from  m aking a m eaningful review of the 

ALJ’s decision. Oldham ,  509 F.3d at  1258. This case is not  an instance where 

the ALJ wholly failed to give any specific reasons for weighing Dr. Dem ing’s 

opinion or failed to discuss any support ing rat ionale for those reasons. The 

court  finds that  the ALJ’s decision offers apparent  reasons that  afford a 

legit im ate basis for providing lim ited weight  to Dr. Dem ing’s opinion and that  

these reasons are supported by substant ial evidence in the record.1 

                                                 
1 The Com m issioner’s br ief singles out  other points from  the evidence of record 
and applies them  to other relevant  factors that  would support  the ALJ’s 
decision. The court  cannot  find those factors and reasons in the ALJ’s decision, 
so the court  shall disregard that  discussion as im proper post -hoc 
rat ionalizat ion. See Grogan v. Barnhart ,  399 F.3d 1257, 1263 (10th Cir. 2005) .  
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ERROR I N FAI LI NG TO FI ND BORDE RLI NE I Q AND FI BROMYALGI A TO 
BE SEVERE I MPAI RMENTS  

  At  step two, the ALJ did not  list  as severe im pairm ents Nelson’s 

fibrom yalgia and her borderline intellectual funct ioning. Point ing to the 

evidence showing both to be severe impairm ents, the plaint iff then concludes 

that  the ALJ erred in not  considering these as severe im pairm ents and 

necessarily failed to consider the effects of those im pairm ents in com binat ion 

with her other ident ified im pairm ents. Assum ing then that  the ALJ has not  

considered the effects from  all her im pairm ents, the plaint iff contends the 

ALJ’s decision does not  rest  on substant ial evidence.  

  The ALJ’s failure to list  all severe im pairm ents is not  necessarily 

reversible error. I n Brescia v. Ast rue,  287 Fed. Appx. 626, 628–629 (10th Cir. 

July 8, 2008) , the claim ant  argued that  the ALJ im properly determ ined that  

several of her im pairm ents did not  qualify as severe im pairm ents. The 

appellate court  said it  was not  reversible error if the ALJ found at  least  one 

severe im pairm ent , because the regulat ions then took the com bined effect  of 

all of the claim ant 's im pairm ents and required their  considerat ion without  

regard to whether each individual im pairm ent  m et  the severity threshold. I t  is 

not  reversible error for the ALJ to om it  addit ional severe im pairm ents at  step 

two, so long as the ALJ determ ines the claim ant ’s RFC considering the effects 

of all the claim ant ’s m edically determ inable im pairm ents, severe or not . See 

Hill v. Ast rue,  289 Fed. Appx. 289, 291–292 (10th Cir. Aug. 12, 2008)  (ALJ's 
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failure to find addit ional severe im pairm ents is not  a ground for reversal by 

itself, for the ALJ m ay determ ine the claim ant ’s RFC considering “ the effect  of 

all of the claim ant 's m edically determ inable im pairm ents, both those he deem s 

‘severe’ and those ‘not  severe.’)  

  I n m aking the RFC findings, the ALJ stated that  she had carefully 

considered “ the ent ire record”  and “considered all sym ptom s and the extent  to 

which these sym ptom s can reasonably be accepted as consistent  with the 

object ive m edical evidence and other evidence, based on the requirem ents of 

20 CFR 416.929 and SSRs 96-4p and 96-7p.”  (R. 14) . The ALJ noted that  the 

opinion evidence was considered consistent  with the applicable regulat ion and 

social security rulings. (R. 14) . The ALJ further acknowledged the applicable 

two-step process of first  determ ining whether there is a m edically 

determ inable physical or m ental im pairm ent  that  could reasonably be 

expected to produce claim ant ’s pain or sym ptom s, and second evaluat ing the 

claim ant ’s sym ptom s to determ ine the extent  they lim it  the claim ant ’s 

funct ioning. (R. 14-15) .  

  The ALJ expressly discussed the results of Dr. Mintz’s 

psychological evaluat ion and test ing and his diagnosis of “depressive disorder, 

m ood disorder, and borderline intellectual funct ion.”  (R. 14) . The ALJ stated 

that  she afforded probat ive weight  to Dr. Mintz’s opinion that  included his 

assessm ent  of the plaint iff being capable of work placem ent . (R. 14) . The ALJ’s 
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RFC finding included “sim ple, unskilled work with a SVP of 1 or 2. (R. 14) . 

“Using the skill level definit ions in 20 CFR 404.1568 and 416.968, unskilled 

work corresponds to an SVP of 1-2.”  Social Security Ruling ( “SSR” )  00-4p, 

2000 WL 1898704 at  * 3 (2000) . This is “work which needs lit t le or no 

judgm ent  to do sim ple dut ies that  can be learned on the job in a short  period 

of t im e.”  20 C.F.R. § 404.1568(a) . The SVP lim itat ion set  by the ALJ accounts 

for the borderline intellectual funct ioning, and none of the related test ing 

results shows the plaint iff to lack the skills necessary to perform  the ident ified 

past  relevant  work or the other light  work described in the vocat ional expert ’s 

test im ony. Cf.  Wendelin v. Ast rue,  366 Fed. Appx. 899, 2010 WL 582639 at  * 3 

(10th Cir. 2010) . 

  The ALJ expressly discussed Nelson’s diagnosed im pairm ent  of 

fibrom yalgia, Nelson’s test im ony about  pain and sym ptom s related to 

fibrom yalgia, evidence that  the physician t reat ing Nelson for fibrom yalgia was 

unwilling to opine that  Nelson was disabled, and evidence of a funct ional 

capacity evaluat ion done in March of 2009 at  her t reat ing physician’s direct ion 

that  found her able to work at  the light  level. The ALJ also noted that  the 

plaint iff’s alleged sym ptom s from  this im pairm ent  were not  credible based on 

her failure to follow through with the prescribed physical therapy, her 

infrequent  visits to her t reat ing physician for this condit ion, and the 

observat ions of her Vocat ional Rehabilitat ion Services worker that  Nelson did 
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not  seem  m ot ivated to work or to im prove her circumstances. The ALJ 

discounted the plaint iff’s credibilit y on the disabling sym ptom s from  the 

fibrom yalgia and afforded significant  weight  to the funct ional capacity 

evaluat ion done in March of 2009. The ALJ’s RFC of light  work with funct ional  

lim itat ions shows that  the im pairm ent  of fibrom yalgia and related sym ptom s 

were accounted for in the RFC. The court  does not  find reversible error on this 

issue.  

ERROR I N NOT I NCLUDI NG ANY CONSEQUENCES TO RFC FROM  
MODERATE DI FFI CULTI ES W I TH CONCENTRATI ON, PERSI STEN CE OR 
PACE 
  
  The plaint iff contends the RFC rest r ict ion to sim ple, unskilled work 

is insufficient  to account  for this m ental deficit  in concent rat ion, persistence 

and pace.  The ALJ’s finding on this deficit  states:  

With regard to concent rat ion, persistence or pace, the claim ant  has m oderate 
difficult ies. She test ified that  she reads history and m edical publicat ions, but  
not  daily unless she has a new book. She m ost ly watches television news 
program s and occasional m ovies for four hours per day. She som et im es has 
problem s with her m em ory, needing to m ake notes. Her hobby is writ ing. She 
stated that  her concent rat ion is okay, but  she has t rouble concent rat ing if she 
has som ething else on her m ind. She is enrolled in vocat ional rehabilitat ion, 
but  they want  her to be t reated for physical and m ental im pairm ents before 
cont inuing. Exam ining consultat ive psychologist  Dr. Lieberm an considered the 
claim ant ’s concent rat ion and at tent ion adequate. 
 
(R. 13) . I n laying out  the evidence in support  of this finding, the ALJ certainly 

credited the plaint iff’s test im ony insofar as having m em ory issues that  m ay 

require taking notes and concent rat ion t roubles when dist racted by other 

concerns. The ALJ, in cit ing Dr. Lieberm an’s opinion, certainly found that  
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neither deficit  would prevent  Nelson from  perform ing sim ple em ploym ent . 

Such a finding is consistent  with the vocat ional evaluat ion perform ed by 

Santer2 to which the ALJ gave “significant  weight ”  and the opinion of Dr. Mintz 

to which the ALJ gave “probat ive weight .”  (R. 16) . This finding when placed 

within its proper context  is consistent  with the ALJ’s lim itat ion to sim ple, 

unskilled jobs and a SVP of one or two. The hypothet ical quest ion crafted by 

ALJ certainly accounts for the part icular m ental lim itat ions to m em ory and 

concent rat ion that  are described in the ALJ’s decision and sustained by the 

evidence cited in it .  See Wendelin v. Ast rue,  366 Fed. Appx. at  904. The ALJ did 

not  credit  any other findings of addit ional lim itat ions in persistence, need for 

supervision or pace that  would need to be included in the hypothet ical 

quest ion. The court  is sat isfied that  the ALJ’s RFC and hypothet ical quest ions to 

the vocat ional expert  properly accounted for the Nelson’s difficulty with 

m em ory and concent rat ion.  

  I T I S THEREFORE ORDERED that  judgm ent  be entered in 

accordance with the fourth sentence of 42 U.S.C. § 405 (g)  affirm ing the 

Com m issioner’s decision.  

  Dated this 20 th day of February, 2013, Topeka, Kansas. 
 
    s/  Sam  A. Crow       
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

                                                 
2 Santer found:  “Ms. Nelson should not  have any difficulty independent ly 
start ing tasks, finishing tasks, doing all of the steps in the task, following 
schedules or, deciding on what  to do next .”  (R. 528)  


