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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BANCINSURE, INC., )
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 12-2110-KHV
CARL L. MCCAFFREE, et al., )
)

Defendants. )

)

MEMORANDUM AND ORDER

In this removed action, Bancinsure, Inc. sealdeclaratory judgment that it owes no duty
of coverage under a directors and officers inscegoolicy which it issued to the Columbian Bank
and Trust Company and its directors and offiéer<laims which the Federal Deposit Insurange
Corporation (“FDIC”) asserted against former bank directors. Defendants in this case are formel
bank directors Carl L. McCaffredimmy D. Helvey and Sam Nlaffree (“individual defendants”)

and FDIC! The individual defendants bring countenaiaifor declaratory judgment. This matte

=

is before the Court on the following cross-motiémssummary judgment: (1) Plaintiff’'s Motion

For Summary JudgmeiiDoc. #127) filed May 6, 2013; (2) Defendants Carl McCaffree’s, Sam

McCaffree's, And Jim Helvey’'s Motion For Summary Judgm@uc. #147) filed June 10, 2013;

and (3) the Motion For Summary Judgment Ofddelant Federal Deposit Insurance Corporatipn

As Receiver Of The Columbian Bank And Trust Compéidgc. #151) filedJune 10, 2013. For

1 BanclInsure also sued three other former bank directors, all of whom have settled with

FDIC and have been dismissed from this suit and the underlying litigation.

While the case was pending in the Dist@aurt of Johnson County, Kansas, FDIC moved
to intervene as a necessary party. The stateg@nted FDIC’s motion and joined FDIC as a party
defendant.

Dockets.Justia.com


http://dockets.justia.com/docket/kansas/ksdce/2:2012cv02110/84791/
http://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2012cv02110/84791/217/
http://dockets.justia.com/

reasons set forth below, the Court finds that Bawre’s motion should be sustained and that t
motions of the individual defendants and FDIC should be overruled.

Legal Standards

Summary judgment is appropriate if the plead, depositions, answers to interrogatorie
and admissions on file, together with the affidgvitany, show no genuine issue as to any mater
fact and that the moving party is entittech judgment as a matter of law. $eel. R. Civ. P. 56(c);

Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986); Vitkus v. Beatrice,dd. F.3d 1535,

1538-39 (10th Cir. 1993). A “genuine” factual dispig one “on which the jury could reasonabl
find for the plaintiff,” and requires more thammere scintilla of evidence. Liberty Lobl#77 U.S.
at 252. A factual dispute is “material” onlyiif“might affect the outcme of the suit under the
governing law.” _ldat 248.

The moving party bears the initial burden of showing that there are no genuine isst

material fact._Celotex Corp. v. Catret?7 U.S. 317, 322-23 (1986); fius v. Crown Cork & Seal

Co, 527 F.3d 1080, 1085 (10th Cir. 2008). Once tlowing party meets this burden, the burdg

shifts to the nonmoving party to show that a geaussue remains for trial with respect to the

dispositive matters for which the nonmoving party esrthe burden of proof. Nat'l Am. Ins. Co

v. Am. Re-Ins. Cq.358 F.3d 736, 739 (10th Cir. 2004); $éatsushita Elec. Indus. Co. v. Zenith

Radio Corp.475 U.S. 574, 586-87 (1986). As to these matters, the nonmoving party may ndg
on the pleadings but must set forth spectHict$. Fed. R. Civ. P. 56(e)(2); Matsushit@5 U.S. at

586-87; Justiceb27 F.3d at 1085. Conclusory allegations not supported by evidence are insuff

to establish a genuine issuentditerial fact._Jarvis v. Pottéy00 F.3d 1113, 1120 (10th Cir. 2007)|,

seeKidd v. Taos Ski Valley, In¢88 F.3d 848, 853 (10th Cir. 1996).

al

<

les Of

n

D rest

cient




When applying this standard, the Court mustv the factual record in the light mos

favorable to the party opposing the motion for summary judgment. Duvall v. Ga.-Pac. Cons

Prods., L.B.607 F.3d 1255, 1260 (10th Cir. 2010); $8eci v. DeStefano557 U.S. 557, 586

(2009). Summary judgment may be grantedefribnmoving party’s evidence is merely colorab
or is not significantly probative. Liberty Lobp$#77 U.S. at 250-51. Essentially, the inquiry
“whether the evidence preserassufficient disagreement to require submission to the jury
whether it is so one-sided that one party must prevail as a matter of lavat’ 2@l -52.

Facts

The following facts are stipulated or uncontroverted:

Banclnsure issued Direcand Officers Liability Insurace Policy No. 15D000163-2 (“the
Policy”) to Columbian Bank and Trust Conmgeeffective May 11, 2007 to May 11, 2010, subje
to an annual renewal process. On Au@2st2008, the Kansas State Bank Commissioner declg
the bank insolvent and appointed FDIC as receiVaree years later, FDIfiled suit in this Court
against former Columbian officers and directangjuding the individual defendants. EDIC v
McCaffree Civil Action No. 11-2447-JAR/KGS i{ed Aug. 9, 2011) (“the underlying D&O
action”). In that case, FDIC alleged thatetelants had breached their fiduciary duties and ac
negligently in originating and/or approving risky commercial real estate loans from Novemb
2004 through May of 2008 and failing to properly supse bank lending functions. FDIC claimeq
damages of $52 million.

Before FDIC had filed suit but after it assertd@ims against the individual defendants ar
other bank officers and directors (collectively “timsured officers and dictors”), the insured

officers and directors requested coverage unddtdhey. After agreeing to advance defense cos
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under a reservation of rights, BancInsure filed #ftison against the insured officers and directors

in the District Court of Johnson County, Kansseking a declaration that the Policy provides |
coverage for any claims that FDIC might assert against them.

By way of a settlement between Banclnsure, the individual defendants and FDIC in Fel]
of 2013, the parties resolved the underlying D&ion. Specifically, the individual defendant
agreed to confess judgment in favor of FDIC$6 million (the amount of the Policy limits). The
parties agree that the amount of the confess#gihpent is reasonable iglt of the FDIC claims
and the likelihood of a jury verdict substantiallyeixcess of policy limits if the case had proceed;s
to trial. To date, the individual defendatiave paid $750,000 and BancInsure has paid $250,
in partial satisfaction of the judgment.

The Policy

The Policy is a claims-made policy in which Bancinsure, in relevant part, agrees to pa

behalf of the Insured Persons, Loss which therbgiersons shall be ldlyaobligated to pay.”

Policy 8§ I.A. (Doc. #128-3). The individual defemtiaare “Insured Persons” under the Policy. |

8 IV.A-B, Decl. Item 1. The Ry contains a so-called “insured v. insured” exclusion whig¢

provides that “[t]he Insurer shall not be liable. for Loss in connection with any Claim mad
against the Insured Persons based upon, arising out of, relating to, in consequence of, or in 3
involving . . . a Claim by, or on behalf, or at thehest of, any other Insured Person, the Compa

or any successor, trustee, assigmaeceiver of the Company.” 18.V.11. The Policy defines “the

2 The Policy limits of $5 million have beeeduced by the following: (1) payments of
other claims, totaling $258,929.15; (2) attorney’s fees/litigation expenses paid to the indiv
defendants in defense of the underlying D&O action, totaling $679,340.15; and (3) Banclns
payment of $250,000 to FDIC in partial satisiac of the judgment in the D&O action. The
individual defendants have unpaid defense costs of $1,052,810.
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Company” to include the bank. I18.IV.A, Decl. Iltem 1.

The Policy also contains a regulatory exadmsivhich relieves Banclnsure of liability for
“any action . . . brought by or on behalf of any fedler state regulatory or supervisory agency
deposit insurance organization (“Agency”), . . . [uming] any type of lgal action which any such
Agency may bring as receiver.” 18.V.12. The insureds purchased an endorsement to the Pg
which negates that exclusion. Specifically, thdasement stipulates that the Policy “is herel
amended by the deletion of the [Regulatory] Exclusion.”atdEndorsement No. BI-DO-00316
Regulatory Exclusion Endorsemeiithe endorsement further prdeis as follows: “Nothing herein
contained shall be held to vary, waive or extend any of the terms, conditions, provis
agreements, or limitations of the above mentioned policy other than as above stated.” Id.

Events Following Bank Closing

On July 15, 2008, FDIC and the Kansas ¢¥fof the State Bank Commissioner (“OSBC’
jointly entered a cease and desist order tizhvthe Bank consented. On Friday, August 22, 20(
OSBC closed the Bank and appointed FDIC as receBancinsure learned of the closure no lat

than the following Monday. On September 2, 2008 ddasure received from FDIC a letter date

August 28, 2008, which gave notice of potential claihag FDIC intended to file against Bank

directors and officers. Banclnsure receitteel same notice from the individual defendants.
The Bank holding company (Columbian Finah&arporation) and Carl McCaffree filed

a declaratory judgment action against Banalesun December 18, 2008, several months after {

Bank closed but more than a year before FBIKC the underlying D&O action. _Columbian Fin

Corp. v. Bancinsure, IncCase No. 08-cv-2642-CM (D. Kan.Columbian and McCaffree sough

a declaratory judgment that the Policy would coveauicular claim if they were to make it beforg
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May 10, 2010, the end of the original policy period. Bancinsure took the position that the R
covered only claims made before August 22, 2008, when the Kansas State Bank Commis
declared the Bank insolvent and appointed FB$CGeceiver. Columbian and McCaffree broug
the declaratory judgment action in response to a lawsuit filed by the Laborers Fund against a
Columbian officer for which Barnosure had denied coverage because it had not received n
during the policy period. During tlmurse of the lawsuit, the pies stipulated that the Laborers
Fund action was covered under the Policy and thieepdited cross-motions for summary judgmen

SeeColumbian Fin. Corp. v. Banclnsure, 1n650 F.3d 1372, 1373-75 (10th Cir. 2011).

The district court granted the motion fonsmary judgment of Columbian and McCaffreg
ruling that the policy periodontinued until May 10, 2010. S&k at 1375. BancInsure appealed
arguing that the receivership effectively termattthe policy period. Although neither party raise
the issue, the Tenth Circuit held that the district court lacked jurisdiction because the p
stipulated during the litigation that the Poliayvered the Laborers Fund claim. The stipulatig
stripped the case of actual controversy, and the Tenth Circuit reversed and remande
instructions that the district court vacate its judgmentatid.381-85.

By letter dated May 5, 2010, FDIC demanded civil damages from Bank officers and dirg
for losses incurred as a result of their allegedngful acts. Counsel sent a copy of the letter
Banclnsure and recommended that the officers and directors also report the claim to Banc

In April of 2011, BanciInsure received a copy @& #DIC’s draft complaint in the underlying D&O

action. FDIC filed the complaint in thi®urt on August 9, 2011 (Case No. 11-CV-2447 JAR/KGS).

As noted, Banclnsure, FDIC and the individual defendants resolved the underlying

action by way settlement in February of 2013. iflkdévidual defendants confessed judgment in tk
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amount of $5 million entered February 26, 2013.
In this declaratory judgment action, BancInsalieges that the individual defendants magq

misrepresentations which voided the Policy, gave it the right to rescind and would have cal

to cancel the Policy if the individual defendantsl ltisclosed the true facts (Count I); that the

individual defendants’ failure to disclose maaémformation voided the Policy, gave Banclnsui
the right to rescind and constituted a material brette contract (Count Il); and that the Policy’
“insured v. insured” exclusion ekudes coverage (Count Il1). Séx&etrial Orde(Doc. #160) filed
June 27, 2013 at 16 at 18-20The individual defendants filedaint counterclaim alleging that they
are entitled to a declaration that the Policy is valid and enforceabtbat 8ancinsure has no right
to rescind, cancel or terminate the Policy (Counts | through IllI) and that the FDIC claim
covered under the Policy (Counts IV and V). &eat 20-21.
Analysis

Banclnsure seeks summary judgment, arguing that (1) the Policy is void and ma3
rescinded due to the individual defendantauftulent misrepresentation, (2) the Policy may
cancelled due to the individual defendants’ matedsreach of contract and (3) the “insured
insured” exclusion bars coverage of the FDIC claims against the individual defendants.

responds that Banclnsure has made judicial sslonis which compel coverage, that the regulatg

e
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exclusion endorsement negates‘thsured v. insured” exclusion, and that Bancinsure has no viaple

rescission or breach of contract defense to cove@D&C also claims thdhe “insured v. insured”

3 BanclInsure asserted a fourth count baselshiving received inadequate notice of th

claim but the parties have since stipulateat tthe individual defendants provided timely an
adequate notice of FDIC’s lawsuit. S&mended Petition For Declaratory Judgm@c. #9-2)
filed March 8, 2012 at 21-22; Pretrial Ord@&oc. #160) filed June 27, 2013 at 6.
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exclusion is ambiguous and mustdemstrued in favor of coveradeln response to Banclnsure’s
motion and in their own motion for summary judgment, the individual defendants assert th
policy is valid and enforceable and that the ratprly exclusion endorsement provides coverage
the FDIC claims.
l. “Insured v. Insured” Exclusion

Under the “insured v. insured” exclusion, Barstlre is not liable for loss in connection wit
any claim against the individual defendants that is “based upon, arising out of, relating

consequence of, or in any way involving . . . a Claim by, or on behalfloe &ehest of . . . any

. . . receiver” of the Bank. Although both FDIC and the inddual defendants argue that thig

exclusion does not bar coverage, they admit that FDIC is the Bank’s receiver. Accordingl
underlying D&O action contains claims agaitiet individual defendants by a Bank recef/édn
its face, the “insured v. insured” exclusion exgstg defeats coverage of the FDIC claims in th
underlying D&O action.
FDIC and the individual defendants claim thtia “insured v. insured” exclusion does ng

bar coverage, however, because (1) under indagstpm, practice and purpose, the exclusion ddg

not apply; (2) the regulatory exclusion endorsemesxails over the “insured v. insured” exclusior;

4 FDIC also seeks summary judgment, anguine inverse of Banclnsure’s grounds,

ht the

or
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i.e.that (1) Banclnsure is not entitled to rescission, (2) Banclnsure is not excused from performanc:

by the acts or omissions of the individual deferidand (3) the Policy provides coverage for the

claims in the underlying D&O action.

> The exclusion includes three exceptions, none of which apply in this case:
shareholder’s derivative action; (2) wrongful tamation of employment action; and (3) unlawfu
discrimination such as sexual or other forms of harassment. Policy 8 V.11. (Doc. #128-3).

6 As a matter of law, FDIC succeeds toddlthe rights, titles, powers and privilege
of the Bank._Se&2 U.S.C. § 1821(d)(2)(A)(I).
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and (3) the exclusion is ambiguous. For reasons discussed below, these arguments are
merit.

A. Purpose, Industry Custom and Practice

According to defendants, “insured v. insuredCleisions first appeared in insurance policigs

witho

to preclude collusive lawsuits by one insured agiaanother. They argue that because the FOIC

suit against malfaisant officers and directorsnad collusive, the Court should not apply th
exclusion in this case.

The Court agrees that the underlying D&O actiomatcollusive, but that is not a basis fo
rejecting the exclusion as writteDefendants cite cases which diss the exclusion’s anti-collusive
purpose, but those cases do not hold that tbkigiwn does not apply where its purpose is n

served. Moreover, the purpose is not even relevant. Spgenx Int’l, Inc. v. Nat'l Union Fire Ins.

Co. of Pittsburgh, Pa412 F.3d 1224, 1229 (11th Cir. 2005) (eoting cases). This Courtis bound

to apply Kansas law, and to give the terms ahanrance policy their plain and ordinary meanin

Hartford Fire Ins. Co. v. Vita Craft Corp11 F. Supp. 2d 1164, 117b. Kan. 2012). The

historical purpose of the exclusion holds no sway. Sggnx 412 F.3d at 1229 (exclusion’s

rationale does not trump text).

In St. Paul Mercury Ins. Co. v. MilleNo. 2:12-CV-0225-RWS, 2013 WL 4482520 (N. D

! W Holding Co., Inc. v. Chartis Ins. Co.-P,R04 F. Supp. 2d 169, 183-84 (D.P.R.

2012) (exclusion not applicable because FDIC not an organization under policy definition);
Cas. Co. of Reading, Pa. v. Sentry Fed. Sav. B8#ik F. Supp. 50, 59 (D. Mass. 1994) (RTC n
in collusion with directors and officers3iaughter v. Am. Ca£o. of Reading, Pa842 F. Supp.

D

r

jot

Am.
Dt

371, 374 (E.D. Ark. 1993) (exclusion not applicable because policy allowed RTC to bring action

as creditor), rev’'d37 F.3d 385 (8th Cir. 1994); Am. €&Co. of Reading, Pa. v. Bakéb8 F. Supp.
1340 (C.D. Cal. 1991) (noting that RTC/FDIC notailusion with directors and officers). But se
Fid. & Deposit Co. of Md. v. Zandstr@56 F. Supp. 429, 433-34 (N.D. Cal. 1990) (although s
collusive at inception, not so when FDIC took Q\aternative ground for holding that exclusiot
not applicable).
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Ga. Aug. 19, 2013), the court summarily rejectef@idants’ argument that because the purposs

the “insured v. insured” exclusion is to preverhgsive suits, it should only apply in collusive suits.

See2013 WL 4482520, at *6. As that district coconcluded under Georgia law, the Court should

not refuse to give effect to unambiguous pplianguage based on assumptions as to why

language is included. Seéen. Family Mut. Ins. Co. v. Wilkins285 Kan. 1054, 1059, 179 P.3q

1104, 1109 (2008) (if policy language unambiguous, court must enforce contract a§ made).

B. Regulatory Exclusion Endorsement

Defendants argue that the regulatory exdugndorsement, which deletes the regulatgry

exclusion, would be rendered meaningless if the Court were to find that the “insured v. ins

exclusion applies. They com that deletion of an exclusitny endorsement leads an insured {o

reasonably believe that a claim previously excluded under the deleted exclusion is covered.

may be true in some instances, but it does ngateethe effect of other independent exclusio
which have not been deleted.

Banclinsure argues that the “insured v. insured” exclusion and the regulatory excl
endorsement can coexist without causing one or tiex ti be ineffective. Banclnsure asserts th
the plain language of the endorsement instructs the reader not to apply it to any policy lan
other than the regulatory exclusion. $edicy at Endorsement No. BI-DO-00316 (“Nothing here

contained shall be held to vary, waive or extend any of the terms, conditions, provis

8 FDIC also urges the Court to consider tirstorical context of the banking crisis of

the late 1980s and early 1990s when several cajetsted “insured v. insured” exclusions wher
the policies did not specifically exclude coverage for actions by “receivers,” thereby prom
insurers to add regulatory exclusions to their pdicieDIC argues that ilght of this custom and

practice, the Court should conclude that Bancinsure intended to provide coverage in the und
D&O action. The Court rejects this argumeitihe plain language of the policy excludes claim
against insured persons by a Bank receiver, and FDIC’s argument cannot trump the text
Policy.
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agreements, or limitations of the above mentiondidyother than as above stated.”). Bancinsu

e

also notes that the endorsement permits coverage for FDIC claims of a regulatory_naturg, e.g

removal and prohibition orders, civil monpgnalties and cease and desist ordergeeerallyl2

U.S.C. § 1818, and claims by other regulatorgrmies such as th®ecurities and Exchange

Commission and the Equal Employment Opportunity Commission.

The Court agrees that the policy language allthes‘insured v. insured” exclusion to baf

coverage of the FDIC claimgtivout rendering the regulatory exsion endorsement meaningless.

The “insured v. insured” exclusion specifically applies to claims brought by a receiver, and

FDIC clearly asserted claims against the inswffiders and directors in its capacity as recefver.

The regulatory exclusion endorsement extendedPthlicy to provide coverage for any number ¢

regulatory actions by FDIC and other agencies. The endorsement applies exclusively
regulatory exclusion and does not waive anyeotpolicy provision, including the “insured v,
insured” exclusion.

The Court’s conclusion is consistent with Davis v. Banclnsure,Nuc.3:12-cv-113-TCB,

2013 WL 1223696 (N.DGa. March 20, 2013). Davexamined whether coverage existed under

a Bancinsure D&O policy for FDIC claims agdirise former officers and directors of a close
bank. The policy contained the same “insured v.reduexclusion as that in this case. Decidin
the issue as a matter of law, thstrict court concluded that the exclusion expressly barred cover
of a claim by FDIC. _Davis2013 WL 1223696, at *8. In Davisthe directors and officers

contended that even if the “insured v. insurexiélusion applied, the policy when read as a whg

o Defendants argue that FDIC is not a “typieateiver, but their argument fails in the

face of the common sense meaning of the wordvecand their admission that FDIC acted in th
capacity.
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provided coverage of regulatoryaahs. They too argued that the regulatory exclusion endorsen
would be rendered meaninglesthi FDIC claims were excludeaf coverage. The endorsemer|
is the same one that agap's in the policy in this case. In sum, the Ddacts are identical in
relevant part to those in this case.

The Daviscase is well reasoned and the Court agsetbgts analysis and conclusions. Th¢
combination of the “insured v. insured” exdlus and the regulatory exclusion endorsement dg
not mean that the latter negates or supercedes the frmerthe_Daviscourt points out, the
endorsement language specifically addresses its relationship to other exclusions by stati
“[n]othing herein contained shall be held to vary, waive or extend any of the terms, condi
provisions, agreements, or limitations of the above mentioned policy other than as above s
Id. at *10. Deleting one exclusionddnot change the effect of aather exclusion or, specifically,
the “insured v. insured” exclusion. The langu&gelear. The regulatory exclusion endorseme
does not delete or supersede the “insured v. insured” exclusion.

C. Ambiguity

Defendants also argue that the presence tf thet “insured v. insured” exclusion and th
regulatory exclusion endorsement create an ambigsity whether claims by FDIC as receiver a

excluded! Bancinsure contends that no such amity exists and therefore the Court need n

10 Georgiaand Kansas law are the sameregpect to construing an endorsement. T
Court is to read the endorsement and the patiggther, leaving the policy in full force and effeq
except as altered by the words of the endoresémd&he endorsement modifies the terms at
conditions of the policy only to the extent specifically called for in the endorsement’s exj
provisions. _See, e, gThornburg v. Schweitzed4 Kan. App. 2d 611, 620, 240 P.3d 969, 971
(2011).

1 Without elaboration, FDIC also argues that the Policy is ambiguous becau
contains both a regulatory exclusion and a r&guy exclusion endorsement. The Bank purchas
(continued...)
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resort to extrinsic evidence or rules of constion to determine the Policy meaning. For reasons

set forth below, the Court agrees.
The interpretation of an insurance policy, likbetcontracts, is a question of law. AMC(Q

Ins. Co. v. Beck261 Kan. 266, 269, 929 P.2d 162, 165 (1996purts give the terms in an

insurance policy their plain and ordinary meaning unless the parties have expressed a c

intent. Pink Cadillac Bar & Grill, Inc. v. U.S. Fid. & Guar. C?2 Kan. App. 2d 944, 948, 925 P.2(

452, 456 (1996). The test to determine whethersuramce contract is ambiguous is not what t
insurer intends the language to mean, but what a reasonably prudent insured would unders{

language to mean. _Id.0 be ambiguous, a contract musti@in provisions or language of doubtfu

pntral

)

ne

and t

or conflicting meaning, as gleaned from a natural and reasonable interpretation of its language

Farm Bureau Mut. Ins. Ce. Old Hickory Cas. Ins. Cp248 Kan. 657, 659, 810 P.2d 283, 28b

(1991). Where the terms of a policy of insurance are ambiguous or uncertain, conflicti
susceptible of more than one construction, the construction most favorable to the insureq
prevail. 1d. If the policy is not ambiguous, the Court must enforce it according to its terms.

Media, Inc. v. Home Indem. C&32 Kan. 737, 740, 658 P.2d 1015, 1019B83). While the insured

has the burden to prove coverage under the pafieynsurance company has the duty to show t

a specific provision of the policy excludes coverage. Shelter Mut. Ins. Co. v. Wjlkd@&an.

17, 29-30, 804 P.2d 1374, 1383 (1991). Courts integgatisionary clauses narrowly against the

drafter, in favor of coverage. Dillon Co. v. Royal Indem.,369 F. Supp. 2d 1277, 1284 (D. Kar.

2005).

(...continued)
the endorsement to eliminate the exclusionthr@former cancels the latter. No ambiguity i
present.
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In Davis v. Bancinsure, IndNo. 3:12-cv-113-TCB, 2013 WL 1223696 (N.D. Ga. March 2

2013), the court cited many of the cases the padigcuss in their briefs, reflecting the way i
which courts are split on the issue of whether “iadw. insured” exclusions in D&O policies apply
to claims by FDIC. The court notes that the majority view holds that coverage exists for
claims even though it steps into the shoes of a failed ban&t #8k9 (citations omitted). As Davis
points out, however, the cases making up the majagty do not involve plicies which expressly
provide that the exclusion applies to receivér contrast, the policy at issue in Dagisd in this
case specifically excludes coverage for claipgntities acting as successors, receivers, assigr
and trustees. Citing the same “plain meaningé of construction which Kansas courts apply
Davisconcluded that the exclusion’s plain languagambiguously bars coverage for FDIC claim
2013 WL 1223696, at *9. Not only doe “insured v. insured” provision exclude claims broug
by or on behalf of the Bank against the individdeflendants, but it also expressly excludes clair
brought by or on behalf of receivers of the Bank.

In its concluding summary, the Dawisurt noted that the “insured v. insured” exclusion al
the regulatory exclusion overlap aa regulatory agency brings action as a receiver, but tha

removing the regulatory exclusion did not affélse application of the “insured v. insured]

=)

-DIC

ees

7

[

exclusion. A reasonable person in the position of the insured would understand that the “insuret

v. insured” exclusion means that claims by FR#Geceiver are excluded. Finding no inconsistency

between the “insured v. insured” exclusion dnel regulatory exclusion endorsement, the col

12 “The doctrines often used to justify fending of coverage when receivers su

directors and officers of a failed bank relate tdayuities in the insurance contract, the insured
reasonable expectations of coverage, and the uciooability of a finding of no coverage.” Dayis
2013 WL 1223696, at *9 (quoting Melanie K. Palmorastired v. Insured” Exclusions in Directo
and Officer Liability Insurance Policies: Is Coverage Available When Chapter 11 Trustees
Debtors-in-Possession Sue Former Directors and OffiedBankr. Dev. J. 101, 114 (1992)).
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enforced the contract as written. 2013 WL 1223698, 2t This ultimate passage recites the san

principles governing the construction of insurance policies as Kansas law applies: (1) the

ne

fest t

determine whether an insurance contract is gotais is not what an insurer intends the language

to mean, but what a reasonably prudent insumddwnderstand it to meama(2) if an insurance

policy’s language is unambiguous, courts must enforce the contract as made. .Sttt Fire

Ins. Co. v. Vita Craft Corp911 F. Supp. 2d 1164, 1176 (D. Kan. 2012) (internal citations omittg

St. Paul Mercury Ins. Co. v. MilleNo. 2:12-CV-0225-RWS, 2013 WL 4482520 (N. D. Ga

Aug. 19, 2013), is in accord. There, the court liedd the “insured v. insured” provision in a D&Q

insurance policy barred coverage ofdIC suit against former bank employégdhe exclusion

pd).

=

barred coverage for claims “brought or maintained by or on behalf of any Insured or Company in

any capacity.” 2013 WL 4482520, at *8Because FDIC steps intoetlshoes of a failed financial
institution, the court held that if the policyrbed coverage for suit by the bank, it would likewis
bar coverage for suit by FDIC. ldt *4-5. The court appropriatelgcused on the language of thg
exclusion rather than on a supposed majority or minority ruleatltb (citing_Davis 2013 WL

1223696, at *8-9}!

13 The insurance policy at issue in the St. Paul Meraase does not include 3

regulatory exclusion endorsement and is similay ordofar as it discusses an “insured v. insure
exclusion. The exclusion was not nearly so specific as the one in this case in identifyir
capacity of those whose claims are barred‘@®ey successor, trustee, assignee or receiver of
Company”).

14 Other courts agree that claims by FDIC or other financial regylantities are

barred by “insured v. insured” exclaas in various D&O policies. Sét¢yde v. Fid. & Dep. Co. of
Md., 23 F. Supp. 2d 630, 633-34 (D. Md. 1998) (RTC claims brought as bank receiver a(
directors and officers barred by exclusion bec®IB€ stands in bank’s shoes); Gary v. Am. Ca
Co. of Reading, Pa753 F. Supp. 1547, 1554-55 (W.D. Okla. 1990) (FDIC claims against b
directors barred by exclusion because FDd#€ks recovery for injury to bank); see asowell v.
Am. Cas. Co. of Reading, P&72 F. Supp. 1188, 1191 (W.D. Okla. 1991) (FDIC claim barred
(continued...)
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The Court concludes as a matter of law thatpolicy is not ambiguous, and must therefofe
be enforced as written.
D. Conclusion

In summary, the Court holds that the “insdiv. insured” provision is not ambiguous, it i

U7

not negated by the regulatory exeétusendorsement and it bars covggaf the FDIC claims in the
underlying D&O actiort?
Il. Other Arguments

FDIC raises an independent argument iwmofaof coverage, asserting that in the 2008

—t

declaratory judgment action that Columbian Ricial Corporation and Carl McCaffree brough

A

against Banclnsure, Banclnsure admitted tha®thiey applies to the claims in the underlying D&

action._Columbian Fin. Corp. v. Bancinsure, J@ase No. 08-cv-2642-C{D. Kan. filed Dec. 10,

2008) (“the_Columbiarase”)'® FDIC argues that this Cowsthould effectuate the binding naturs

A1”4

%(...continued)
exclusion);_Mt. Hawley Ins. Co. v. FSLJ®95 F. Supp. 469, 481-83 (C.D. Cal. 1987) (exclusipn
bars FSLIC claim against directors and adfis);_ Am. Cas. Co. of Reading, PA v. FDEZ7 F.
Supp. 600, 604 (N.D. lowa 1987) (exclusion not ambiguous).

The Court is aware ofomtrary authority._Seklemorandum In Support Of The Federd
Deposit Insurance Corporation As Receiver Of The Columbian Bank And Trust Compgny’s
Motion For Summary Judgment And In Opgas To Plaintiff's Motion For Summary
Judgmen{Doc. #152-1) at 70-71 (listing cases). ak®ady noted, however, the determining factor
for most of those decisions was the absence of policy language which specifically stated that th
exclusion applied to successors, trustees, assigneeorers. Such casare therefore inapposite

15 Because the Court concludes that the Policy language bars coverage for the|FDIC

claims in the underlying D&O action, it need not corsiflancinsure’s alternative theories that thje
individual defendants caused rescission of the Policy or a material breach such that BancInspre hg
the right to cancel the Policy.

16

FDIC points to the following BancInsure answer to an interrogatory from Columk
Bank and Trust in the Columbiaase:

an

(continued...)
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of the admission by declaring that Bancinsure must indemnify the individual defendants. Ines
FDIC claims that Bancinsure must be estopfreth denying coverage in this case. The Co\
rejects FDIC’s argumerit.

Judicial estoppel is an equitable doctrine tirahibits a party from deliberately changing

positions to suit its need€Eastman v. Union Pac. R,RI93 F.3d 1151, 1156 (10th Cir. 2007}).

Generally, courts consider the following three factors to determine whether judicial estq

should apply: (1) whether the party’s lateriioa was clearly inconsistent with its earlier position;

(2) whether the party succeeded in persuadicmuat to accept the party’s earlier position so th
judicial acceptance of an inconsistent positioalater proceeding would create the perception th
one of the courts was misled; and (3) whether the party seeking to assert an inconsistent
would derive an unfair advantage or imposeafair detriment on the opposing party. Johnson

Lindon City Corp, 405 F.3d 1065, 1069 (10th Cir. 2005). These factors are neither exhaustiy

exclusive, as matters in equity require a courbteser all of the equities of a particular case. S

New Hampshire v. Main®32 U.S. 742, 750-51 (2001). Finallydjcial estoppel should be applied

narrowly and cautiously. Haes v. Harper Excavating, In641 F.3d 1216, 1227 (10th Cir. 2011}).

18(...continued)

Interrogatory 4.  Is coverage curtlgravailable under the Policy for any claims
brought against Insured Persons by a deposit insurance organization acting as a
receiver of Columbian Bank and Trust Comyp?2 Please state all facts and identify

all documents which support your response.

RESPONSE Yes, provided notice of a potential claim was provided to
Banclinsure within thirty (30)lays following the end of thBolicy Period. See
answer to Interrogatory no. 3, above.

SeeDefendant’'s Responses To Plaintiffs’ Opening Interrogatées. #152-6) at 3.

o Moreover, the interpretation of an insucarpolicy is a question of law for the Cour
to decide._AMCO Ins. Co. v. BecR61 Kan. 266, 269, 929 P.2d 162, 165 (1996).

-17-
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Turning to the first factor, Banclinsuretdenial of liability in this case may appeaf
superficially inconsistent with its farrogatory answer in the Columbiaase. Because judicial
estoppel is an equitable doctrine, however, the oamsiders the context of the interrogatory. The
Columbiancase contained no issue with respedht underlying D&O action, the “insured v
insured” exclusion or the regulatory exclusiomersement. It was a declaratory judgment actipn
seeking a determination as to when coverage ended under a claims-made policy and wheth
Columbian had the right to purchase extended cgeeaifter a receivershig=DIC was not a party
to the case nor was its future claim involved.

Second, the interrogatory answer had@aring on the resolution of the Columbéase and
the district court in no way relied on the infotioa in the interrogatory answer. The Columbiah
case was decided on summary judgment and vacated on appeal by the Tenth Circuit beforg eith
the underlying D&O action or the present caseteslis The Tenth Circuit vacated the judgment
because the parties stipulated that coveraggeeifor the Laborers Fund claim, thereby removing
any case or controversy and concomitantlyppirig the district court of jurisdiction.__Seg

Columbian Fin. Corp. v. Bancinsure, In650 F.3d 1372, 1373 (10th Cir. 2011) (*Only one claim

had been made for which the Policy might pdavcoverage, and during the litigation Banclnsufe
had stipulated that the Policy covered the claim.”) (explaining lack of actual controversy and
describing Laborers Fund claim).
Third, FDIC suffers no unfair detriment if Bancinsure is allowed to deny coverage in|this
case. FDIC was not a party to the Columhiarse and could not have relied to its detriment pn

Banclinsure’s interrogatory answethat case. Neither does Bancinsure obtain an unfair advantpge,

-18-




as the_Columbiawcase (filed four yearsarlier) had nothing to doitkh the FDIC claimg® The
interrogatory answer that Bancinsure gave in 20@@related litigation with different parties will
not estop Bancinsure from denying coverage for the underlying D&O action or serve i

admission of the ultimate issue in this case.

S an

Finally, FDIC argues that Bancinsure has matther representations and statements thaf it

would provide coverage for the underlying D&f@tion. This argument also fails; the Cou
interprets the Policy as a mattdrlaw. When a policy is not ambiguous, as this one is not,

Court enforces it according to its terms and will not consider extraneous evidenddedise .

Hartford Fire Ins. C.8 Kan. App. 2d 760, 762, 667 P.2d 902, 905 (1983).

IT IS THEREFORE ORDERED that_Plaintiff's Motion For Summary Judgme(itoc.

#127) filed May 6, 2013 be and herebySESTAINED. Plaintiff is entitled to judgment on

plaintiffs amended petition and against CarlG&tfree, Sam McCaffree and Jim Helvey on thej

first amended counterclaims. No claims remain in the case.
IT IS FURTHER ORDERED and the Court hereby declares that coverage for the FI[
claims in the underlying D&O action is excluded from the Policy

IT IS FURTHER ORDERED that Defendants Carl Mc@mee’s, Sam McCaffree's, And

Jim Helvey’s Motion For Summary Judgmébbc. #147) and Motion For Summary Judgment ¢

Defendant Federal Deposit Insurance Corpord@®mReceiver Of The Columbian Bank And Trug

Company(Doc. #151) both filed June 10, 2013 be and hereb@siEERRULED .

Dated this 27th day of February, 2014, at Kansas City, Kansas.

18 The Court is aware that Banclnsueeeived from FDIC a letter dated August 2§
2008, which set forth potential claims against thealors and officers. This letter did not rise t
the level of a claim, however, according to the quoted Tenth Circuit language in the text.
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s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge




