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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FRED ABERNATHY,

Plaintiff,

VS. Case No. 12-2144-EFM

SOUTHERN STAR CENTRAL GAS
PIPELINE,

Defendant.

MEMORANDUM AND ORDER
In this case, Plaintiff Fred Abernathy asseftsms for retaliatory termination and refusal
to rehire under the Age Discriminati in Employment Act of 1967 (“ADEAYand Title VII of
the Civil Rights Act of 1964 (“Title VII")> Before the Court is the Motion for Summary
Judgment (Doc. 38) filed by Defendant Southerar &entral Gas PipelingSouthern Star”).

For the reasons stated hereirg @ourt grants Southern Star®tion for summary judgment.

129 U.S.C. § 621, et seq.

242 U.S.C. § 2000, et. seq.
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l. Factual and Procedural Background

Defendant Southern Star is a natural gasgmission and storagerporation organized
under the laws of Delaware, wiits principal place of businesn Kentucky. Plaintiff Fred
Abernathy is a Kansas resident who worked for Southern Star from January 14, 2008, until his
termination on March 23, 2011. Sbhatn Star owns easements tloe majority of its operations
and interacts with the landowners associated with these easements through various land
representatives. These lantepresentatives are responsibfor negotiating landowner
agreements, resolving landowner disputes, andeaduniry other issues thatise in connection
with Southern Star’'s easements. Over the y&oathern Star has retained land representatives
in fluctuating proportions of employees and ipeiedent contractors. The amount and character
of work in Southern Starsand department changes froseason to season. Historically,
construction projects begin March, often making spring andramer the busiest seasons for
land representatives.
A. Plaintiff's Employment and First EEOC Charge Against Southern Star

Plaintiff began working for Southern &t as an independent contractor land
representative on Augugt 2007. Plaintiff continued to woils an independent contractor until
Southern Star hired him as an employee l@mtesentative on January 14, 2008, when he was
forty-seven years old. In theourse of his employment witBouthern Star, Plaintiff was
disciplined on two occasions for hostile and amisnteractions with coworkers, including a

last-chance written warnirigsued on November 16, 2009.

% In accordance with the procedufes summary judgment, the facts $etth herein are uncontroverted for
the purposes of the present motions before the Court. If controverted, the facts are relatedght thesti
favorable to Plaintiff, who opposes Southern Star’s dispositive motion.
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At all times relevant to this disputep@hern Star maintained an Equal Employment
Opportunity Statement and Nondarimination Policy (the “Policy); which prohibited unlawful
discrimination and harassment. The Policgluded procedures foemployees to report
unlawful behavior, and it prohitied retaliation against emplegs who made good-faith reports
under those procedures. The Policy also providas“[ijntentionally filing a false report of a
violation of this policy will be deemed a violation of this poliéy.”

On March 26, 2010, Plaintiff fitk a charge of discriminatioagainst SoutherBtar with
the Equal Employment Opportunity Commission (“EEOC”). In thiarge (the “First Charge”),
Plaintiff accused Southern Star of age discriiamafor subjecting him to discipline for verbal
outbursts while giving younger empless more deferential treatmeilaintiff also claimed that
this discipline constituted retaliation for previously reporting another employee’s ethics
violations. On May 10, 2010, Southern Stafisman Resources Manager and General Counsel,
Gayle Hobbs, prepared and submitted a resptmdbe First Charge,ndicating that “[tlhe
Company vehemently denies the Charyevhen asked what he thoughihen Plaintiff filed his
First Charge in 2010, Vice President of OperatitorsSouthern Star's Kansas City division,
Richard Reischman, responded, “Weldidn’t think much of it inthe fact that everybody has a
right to do what they feel is rightSo | knew it would just work its way out."When Southern
Star’s President and Chief Executive Officer, Jéoyris, learned of Plaintiff’'s First Charge, he

found it “very surprising” and “couldnee what the basis for it might be.”

* Employment Policy, Def.’s Ex. D, Doc. 38-4, at 39.
® Hobbs Dep., Def.’s Ex. F, Doc. 38-6, at 14.

® Reischman Dep., Pl.’s Ex. 13, Doc. 47-13, at 2.

" Morris Dep., Pl.’s Ex. 12, Doc. 47-12, at 8.
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In the year after he filed his First Char Plaintiff continued to work as a land
representative without any sifieant discipline or further complaints. On January 20, 2011, the
EEOC issued a Dismissal and Notice of Rights wettpect to the First Ginge, but Plaintiff did
not exercise his righo file a lawsuit.

B. Southern Star’'s Reorganization and Reduction in Force

In 2010 and 2011, Southern Star executednapamy-wide reorganization. On October
5, 2010, Morris issued a memorandum to SoutheansSboard of directors explaining that the
purpose of the reorganization was to streamlingatjp®s and to reduce expenses. Before the
reorganization, Southern Starchdivision offices in both Kasas City and Hesston, Kansas,
which together oversaw fifteen independentraitds. The reorganizion closed these two
division offices and collapsed the fifteenstilicts into five geographic regions. The
reorganization also organized company leaderstip five chief offcer positions, including a
newly-created “Chief CompliaecOfficer,” who had responsiliy for land operations and a
variety of compliance matters.

Before this reorganization, Robert Carltomveel as Southern Star’'s Vice President of
Human Resources and Adminigiom. When the reorganizatiotook effect in early 2011,
Carlton stepped into the newly-created raolie Chief ComplianceOfficer, which managed
Southern Star’'s land operations. Upon assg this position, Carlton evaluated various
efficiency and cost-saving opponities in land operations. Heoted that Southern Star’'s
practice of hiring more employee land represirga and using fewer independent contractor
land representatives failed to gemte the expected savings. @aml also believed that the land
representatives were too isolated and geographically redtrietbich he believed led to

inefficiency and an uneaiidistribution of work.



To address the inefficiencies that Iperceived, Carlton decided to implement a
reorganization and reduction inrée (the “RIF”) in land operains. Carlton reduced Southern
Star’s land operations from six employee langreésentatives and onenth supervisor to only
five employee land representatives who wouldifigxcover the five nely-created regions.
These five employee land representatives wdddyeographically dispeed to perform work
throughout the entire system. Carlton plannegsmindependent contracs to handle any work
overflow or seasonal projects thabse. Morris did not imposenatarget numbers or staffing
requirements for Carlton to execute, and Soutl&tar issued a Frequently Asked Questions
document that assured employees that thegagiration was not a mandate to eliminate a
certain number of jobs. As aswdt of the reorganization withithe land department, Southern
Star streamlined its use of land representati@ed realized a costwsags of approximately
$500,000.00.

C. Reischman’s E-mail Concerning Plaintiff

On July 12, 2010, Reischman sent an e-mdildbbs and Carlton thatid, “After today,
| am ready to cut the cord on Fred and LawarinR&ischman’s e-mail did not expressly
contemplate Plaintiff's First Girge, but instead reference®leischman’s frustration with
Plaintiff's behavior and outburstt a staff meeting earlier that day. In the e-mail, Reischman
made multiple indications that his frustration was temporary and that he felt better after writing
the e-mail. Neither Hobbs nor Carlton responded to Reischman’s e-mail. Reischman also
testified that he never followed up on the sabjwith Carlton or Hobbs because he was only
temporarily upset with Plaintif§ outburst and he assumed ttied problems would eventually

work themselves out.

8 Reischman Dep., at 4.



During this time, Hobbs provided legal advime a wide range of issues in the Kansas
City division. Hobbs testified that in additiom two EEOC charges, “[tlhere was a lot of unrest
— it was a toxic environment, it was a toxic office environm&nDue to these varied issues,
Hobbs indicated that “we had management thgesmpting to work their way through what was
a bit of a minefield.*®
D. Plaintiff's Termination a nd Inquiry Regarding Rehire

In accordance with his plans implement the reorganization and RIF, Carlton demoted
the existing Land Supervisor, Terry Blandirtg, an employee land peesentative, thereby
eliminating the supervisory position altogether. Carlton then eliminated two of the seven
employee land representative positions. &sesult, on March 23, 2011, Southern Star
terminated Plaintiff and anothemployee land represtative, Welsey Pekarek. Plaintiff was
fifty years old when Southern Star eliminatad position. While Carlton reviewed a number of
statistics, he testified that his ultimate demisto terminate Plaintiff and Pekarek was based
solely on seniority. Southern Star hiredhiBtiff and Pekarek in 2008, while the remaining
employee land representatives each had at leastywears of tenure with the company and its
predecessors.

In addition to Plaintiff and Pekarek, South&tar terminated seven other employees as a
result of its reorganization and RIF. These seven individuals each held discrete positions that
were not shared by others with the same titl¢hn same division. Robert Beaulieu, Richard
Reischman, and Chris Ellison each held supervisory and administrative roles at Southern Star’s
division offices, which were eliminated when South&tar closed those offices as part of its

reorganization. Roy Hershberger, Ken Bengstamg Richard Stocke kk managerial or

° Hobbs Dep., at 7.
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technical positions in departments that were ielat@ed or consolidated through Southern Star’s
reorganization. Finally, William Wilson was a pérte facility technician when Southern Star
determined that this position required a full-¢iworker. Southern Star offered Wilson a full-
time position, but he declined the offer because he wanted to work part-time.

At the time of Plaintiff's temination, Southern Star’s KKaas City division had the
heaviest workload, and Plaintiff and Pekarek wareng the busiest land representatives in the
company. After Plaintiff's termination, other pfayee land representatives absorbed many of
Plaintiffs and Pekarek’s duties. In June 2011, Southern Star temporarily engaged two
independent contractor land repentatives to perform seasonal work in the summer months of
2011. Southern Star paid these independarttactors approximately $60,000.00 for their work
during those months.

Prior to Plaintiff's termination, Dean Keithrsed as an employeend representative for
Southern Star. In 2008, Keitixgressed his desire tetire within severayears, so Southern
Star engaged one of its Oklahoma land repteseas, David Lutz, to become familiar with
Keith’s duties. In early Apr2011, several weeks after Plaintiff's termination, Keith announced
his retirement. On April 27, 201PJaintiff e-mailed his formesupervisor, Terry Blanding, to
inquire whether he could be considered for theancy. Southern Star advised Plaintiff that it
would cover the vacancy with its existing wimce and would not b&iring a new employee
land representative to replaceitke Southern Star did not gothe vacancy and has not hired
any new employee land representativesesiplaintiff’'s termination on March 23, 2011.

E. Southern Star’s Treatment of Other Employees
Plaintiff argues that Souther8tar retaliated against tlereother employees who also

lodged internal complaints or filed chargesdidcrimination: Lawanna Stanley, Janel Rogers,



and Wendy Bowman. According to Plaintiff, Soetn Star’'s alleged treatment of Stanley,
Rogers, and Bowman establishes a patternpmadtice of retaliatioragainst employees who
report unlawful discrimination oretaliation. Southern Star deni#mt it unlawfully retaliated
against these individuals, and it denies that these similarly situad to Plaintiff.
1. Lawanna Stanley

Lawanna Stanley worked for Southern Stara Division Adminisative Coordinator at
Southern Star's Kansas City dsiion office. On June 4, 2010,a8tey filed an EEOC charge of
discrimination against Southern Star, alleging 8ta& was denied a wage increase, moved to a
different workspace, and assigned administrative sligEause of her sex. Southern Star denied
Stanley’s allegations, arguing ath her wage increase was nsignificantly different from
previous years and was commensurate with hedomeance. Southern Star also argued that
Stanley’s workspace change was part of an offitee move that relocated several workspaces.
Finally, Southern Star asserted that Stanley’s @ypart in Southern Star’s Kansas City division
office, Robert Beaulieu, was expected to perf administrative dutg similar to those it
assigned to Stanley. On September 16, 201®,HBOC issued its Dismissal and Notice of
Rights, but Stanley did not exise her right to file a lavst against Southern Star.

Stanley remained employed with SoutherarSintil she voluntarily resigned in March
2011. Stanley submitted testimony that she “resifn@m Southern Star only after feeling like
[she] had been discriminated and retaliated against and there was no way anything would get
better.*! However, if Stanley had not resigned, slwild have been terminated during the 2010
reduction in force, which altogether elimiadt her position and the position of Stanley’s
counterpart in the Hesston diwasi office, Robert Beaulieu. Carlton was not involved in the

decision to eliminate the positions of Stanley or Beaulieu.

M Stanley Dec., Pl.’s Ex. 14, Doc. 47-14, at 1.
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2. Janel Rogers

Plaintiff claims that Southern Star’s treatmehtlanel Rogers also evidences a retaliatory
pattern of practice. Rogers vked for Southern Star as amgineer. On February 3, 2010,
Rogers made a complaint on Southern Statscethotline alleging that her supervisor was
harassing her in retaliation foeporting a former employee’s unigdl conduct. The next day,
Rogers complained to Gayle Hobbs that hepesvisor took a hostile tone with her, was
occasionally angry with her performance, anehted her differently than more experienced
employees. Specifically, Rogers alleged thatrhanager made statements observing that she
was a single mother who migihé worried about her job.

Southern Star investigated Rogers’s ctamp and concluded that Rogers was not
truthful in her complaints or in her investigay responses. Southern Star found that Rogers
intentionally misrepresented events to deflectdven performance issuesd to exaggerate her
complaints.  During the invaegation, Rogers’'s co-workergonfirmed that Rogers was
responsible for creating hostilitand that Rogers had misrepresented statements of other
coworkers in an attempt to cteadiscord. Based on this imfoation, Southern Star’s Vice
President and Chief Operations Officer, Rolgahnick, concluded that Rogers initiated her
complaint in bad faith, was dishataluring the investigation, amdeated a hostile environment.
Accordingly, Bahnick deded to terminate Rogers.

3. Wendy Bowman

Finally, Plaintiff contends that Southerra8s treatment of Wendy Bowman supports his
claims. Bowman worked for Southern Star as strigit Administrator at & Kansas City office.

In the summer of 2010, Bowman issued a damp to Southern Star's Human Resources

Manager and General Counsel, Gayle Hobbs. Bowroarplained that Edre Canty, an African



American co-worker, had commented to Bowman about her recent weight loss and said that her
husband could not be happy about the faat $she was losing her “boobs and &3s.”

When Southern Star confronted Canty wtiins allegation, he adamtly denied it and
said that Bowman made the comment aboutédifersSouthern Star interviewed another co-
worker, Triep Nguyen, who overheard the conversaand confirmed that it was Bowman, not
Canty, who made the comment. uBleern Star then confronted Bowman with the accounts of
Canty and Nguyen, and Bowman made what B&hinédieved to be radig-charged comments,
including “Why are you protecting the boy?Based on the statements of Canty and Nguyen,
Bahnick concluded that Bowman had initiated t@mplaint in bad faith by intentionally making
false allegations of sexual harassment. Bahnick was further troubled by Bowman’s use of
racially-charged language. For these oaasBahnick decided to terminate Bowman.

F. Plaintiff's Second Charge

On August 4, 2011, Plaintiff filed a secomEOC charge of discrimination against
Southern Star (the “Second Chdigealleging that Southern Stearminated his employment and
refused to rehire him in retaliation for filj his First Charge. On December 19, 2011, the EEOC
issued a Dismissal and Notice of Rights witlspect to Plaintiffs Second Charge. Several
months later, on March 8, 2012 aRitiff initiated this action.

Il. Summary Judgment Standard

The Court is familiar with the standardgverning the consideration of summary
judgment. Summary judgment is appropridie the pleadings, depositions, answers to
interrogatories, and admissions ole ftogether with the affidavitsf any, show that there is no

genuine issue as to any matefadt and that the moving partyeéstitled to judgment as a matter

2 Hobbs Dep., at 22.
31d. at 28.
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of law.”* An issue is “genuine” if “there is suffient evidence on each side so that a rational
trier of fact could resolve the issue either wayA fact is “material”if, under the applicable
substantive law, it is “essential tioe proper disposition of the clairf” In considering a motion
for summary judgment, the Court must examine ¢lvidence in a light most favorable to the
nonmoving party’

The moving party bears the initial burden ofmbmstrating the absence of a genuine issue
of material fact anentitlement to judgment as a matter of f4wThe moving party need not
disprove the nonmoving party’s a@la but must only establish th#te factual allegations have
no legal significancé? If this initial burden is met, the notovant must then set forth specific
facts showing that there is a genuine issue for#tidh doing so, the opposing party may not
rely on mere allegations or denials in itequings, but must pregesignificant admissible
probative evidence supporting its allegatiGhgsinally, the Court notes that summary judgment
is not a “disfavored procedurdi@rtcut;” rather, it is an importaprocedure “designed to secure

the just, speedy and inexpensive determinaticevefy action.??

1 Fed. R. Civ. P. 56(c).

5 Thom v. Bristol-Myers Squibb C853 F.3d 848, 851 (10th Cir. 2003).

18d.

" Harrison v. Wahatoyas, LL253 F.3d 552, 557 (10th Cir. 2001).

18 Celotex Corp. v. Catretd77 U.S. 317, 323 (1986).

' Dayton Hudson Corp. v. Macerich Real Estate, 862 F.2d 1319, 1323 (10th Cir. 1987).
2 Celotex 477 U.S. at 323.

2L Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1986).

22 Celotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
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[l Analysis

A. General Standards Governing Retaliation Claims

Plaintiff asserts two independke claims for retaliation, a&h of which alleges that
Southern Star violated anti-retalii provisions under Title VIl and the ADEA.When a
plaintiff offers direct eviédnce of retaliation, # claim may move forward without being
subjected to the bden-shifting framework set forth iMcDonnell Douglas Corp. v. Greéh
When evidence of retaliation is ainmstantial, however, courts apply téeDonnell Douglas
burden-shifting framework Under this framework, the plaintiff bears the initial burden of
establishing a prima facie case of retaliatf§iTo do so, he must generally show that he was
subjected to an adverse employment action @s@at of engaging in opposition to Title VII or
ADEA retaliation?’ “If a plaintiff can establish a priméacie case, the burdeshifts to the
employer to assert a legitimate nomdisinatory reason for its action&™If it can do so, the
burden shifts back to the plaintiff to introduce evidence that the stated nondiscriminatory reason

is merely a pretext for discriminatory inteit.”

2 The relevant portion of Title VII concerning retalatiprovides, “[i]t shall be an unlawful employment
practice for an employer to discriminate against any ®©€hiployees . . . because he has opposed any practice made
an unlawful employment practice.” 42 U.S.C. 8 2000e-3(a). Likewise, the ADEA providsbatiitbe unlawful
for an employer to discriminate against any of his employees or applicants for employment . . . because such
individual, member or applicant for membership has opposed any practice made unlawful by this section . ...” 29
U.S.C. § 623(d).

24411 U.S. 792, 802-05 (1972QeeDaniels v. United Parcel Serv., IncZ01 F.3d 620, 627 (10th Cir.
2012).

% d.

%6 Daniels 701 F.3d at 627 (citinGEOC v. PVNF, LLC487 F.3d 790, 800 (10th Cir.2007)).
2" sanchez v. Denver Pub. Sct64 F.3d 527, 533 (10th Cir. 1998) (citations omitted).
.

291d. (citing Simmons v. Sykes Ente847 F.3d 943, 947 (10th Cir. 2011)).
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B. Plaintiff's Claim for Retali atory Refusal to Rehire

Plaintiff asserts a claim againSouthern Star for retalaty refusal to rehire. To
establish a prima facie case of retaliatory refusaékare, a plaintiff mustlemonstrate that “(1)
he belongs to a protected class; (2) he apmied was qualified for a job for which defendant
was seeking applicants; (3) despite his quations, plaintiff was fjected; and (4) after
plaintiff's rejection, the position remained opemdahe employer continued to seek applicants
from persons of plaintiff's qualifications® At the prima facie stage, the burden of establishing
these elements is not onerdusiowever, Southern Star cortlgcobserves that Plaintiff cannot
survive summary judgment on the basis of “mere speculation, conjecture, or sdfmise.”

Southern Star argues that summary judgmenappropriate because Plaintiff cannot
establish the second and fourth elements ofimmgpfacie case. The Cduagrees. A plaintiff
cannot prove a prima facie case of retaliatorysalfto rehire when the employer eliminates the
position applied for and no applicant is hifédindeed, retaliatory refusal to rehire applies only
when a plaintiff “applied and was qualified for a jdbr which defendant was seeking

n34

applicants Here, it is uncontroverted that SoutheStar did not seek a replacement for

Keith’s former position, and in fact, Southe8tar has not hirediny new employee land

%0 Henderson v. Excel Personnel Ser2€02 WL 31844678, *1 (D. Kan. Nov. 14, 2002) (citiGarcia v.
Pueblo Country Club299 F.3d 1233, 1238 (10th Cir. 2002)).

31 Jones v. United Parcel Serv., In674 F.3d 1187, 1196 (10th Cir. 2012).

%2 Indep. Sch. Dist. No. I-05@61 F.3d 477, 481 (10th Cir. 2011) (quotBgnes v. Honeywell Intl, Inc.
366 F.3d 869, 875 (10th Cir. 2004)).

% Beams v. Norton256 F. Supp. 2d 1203, 1216-17 (D. K&A03) (“Because the vacancy was cancelled
and no applicant hired, the plaintiff is unable to prove a prima facie case of discrimination or retalidMioman
v. Fed. Home Loan Mort. Corpl72 F. Supp. 2d 98, 112-13 (D.D.C. 2001) (“[T]here can be no finding of an
adverse action if there was no vacancy at the pilaiatiff applied or the position was never filled.”).

% Henderson2002 WL 31844678 at *1 (emphasis added).
13-



representatives since Ri&ff's termination. It is also uncontroverted that Southern Star
absorbed the work created by Keith’imement with its existing workforce.

Nonetheless, Plaintiff asserts that SoutheStar has purposefully avoided hiring
employees to avoid the appearaonteetaliation. Plaintiff suggestthat the retirements of two
employee land representatives in the summer of 2011 created the need to hire more full-time
employees. Plaintiff also criteés Southern Star’s decision to occasionally engage independent
contractors instead of rehiring him as a full-tiemaployee land representative. Finally, Plaintiff
attempts to introduce inadmissible hearsagtingony from Lawanna Stanley, who allegedly
“heard from Jeff Avery . . . that the company was going to hire any nmeland reps as long as
Fred's case was pendint’These arguments constitute mere speculation that cannot withstand
summary judgment. More importtdy, these arguments simptjo not change the fact that
Southern Star neither sought nor accepted applications for the position vacated upon Keith’'s
retirement. Because Plaintiff did not apply f@ job for which Southern Star was seeking
applicants,®® the Court finds that Plaintiff cannot esliah a prima facie case of retaliatory
refusal to rehire.

C. Plaintiff’'s Claim for Re taliatory Discharge

1. Direct Evidence

A plaintiff may overcome sumamy judgment by presentj direct evidence of a
defendant’s retaliatory motiv&.Direct evidence often involves orat written statements of the

defendant showing a discriminatampotivation that is directly tated to the adverse employment

% Stanley Dec., at 1. Under Federal Rules of &vig 801(c) and 802, inadmisisi hearsay includes the
statements of an out-of-court declaraffered to prove the truth of the matter asserted. Here, because Stanley’s
statement merely purports to convey the testimony eémarate witness, Jeff Avery, the statement constitutes
inadmissible hearsay.

% Henderson2002 WL 31844678 at *1.
3" Ramsey v. City & County of Deny®07 F.2d 1004, 1008 (10th Cir. 1990).
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action®® However, courts must distinguish betweertesnents establishirrgtaliatory animus in
the decision-making process and “stray remankge workplace, statements by non-decision-
makers, or statements by decision-makem®lated to the @isional process®

Plaintiff argues that Southern Star’s retaligtootive is evidenced by Reischman’s July
12, 2010, email statement that “[a]fter todayarh ready to cut the cord on [Plaintiff] and
Lawanna.”® Here, the record demonstrates thatlt®ar not Reischman, made the decision to
terminate Plaintiff. Further, fall review of the record and Reehman’s email suggests that his
comment did not contemplate Plaintiff's Fir€harge, but rather, specifically related to
Plaintiffs behavior in a meeig earlier that day. For theseasons, the Court finds that
Reischman’s comment constitutes a stray remark by a person unrelated to the decisional process,
which cannot qualify as direct exdce to support Plaintiff's claim.

2. Indirect Evidence Under theMcDonnell Douglas Framework

a. Prima Facie Case

To establish a prima facie case of retaliatory discharge under Title VII and the ADEA,
Plaintiff must demonstrate thét) he engaged in protected aittiy (2) he was discharged from
employment, and (3) a causal connection texisetween his protected activity and his

termination’* Here, Southern Star concedes that Plaintiff's First Charge with the EEOC

38 Kendrick v. Penske Transp. Servs., |1820 F.3d 1220, 1225 (10th Cir. 2000).
39 Mitchell v. City of Wichita, Kan140 F. App’x. 767, 778 (10th Cir. 2005).
“0 Reischman Dep., at 4.

“1 See Haynes v. Level 3 Commc'ns, | 466 F.3d 1215, 1228 (10th Cir. 2006). The Court notes that the
Tenth Circuit later rejected part of the analysislaynes SeeBertsch v. Overstock.cqré84 F.3d 1023, 1029 (10th
Cir. 2012) (addressing a restrictive interpretation of materially adverse disciplinary actions). However, the Tenth
Circuit restricted its discussion éfaynesto the standard for materially adverse employment actions and did not
disturb the standards or analysis concerning causal connections between protected activity and adverse employment
actions. Id.
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constituted protected activify and that his termination constituted an adverse employment
action. However, Southern Star claims tfaintiff cannot estdish a causal connection
between his EEOC charge and his termination.

“A causal connection may be shown by @nde of circumstances that justify an
inference of retaliatory motivesuch as protected conduct @bsfollowed by adverse actioit™
“Standing alone, temporal proximity between fivetected activity andhe retaliatory conduct
must be very close in timé&® Courts have routinely held ah a one-year period between
protected activity and an adversction is too remote to suppa@n inference of retaliatory
motive®® Because Plaintiff filed his First Charge rga full year before his termination, these
events are too remote to establish causation.

When temporal proximity is alone insufficient to establish a retaliatory motive, the
plaintiff must come forward with additional evidence of causafidtere, Plainff’s additional
evidence relates to the alleged weakness of SwutBr’s proffered reason for his discharge.
Although such evidence is typically cadesred during the third phase of thieDonnell Douglas

inquiry, the Tenth Circuit has osidered evidence of pretext the prima facie state of a

“2 nitially, Southern Star conceded that Plaintiff eyegin protected activity under the ADEA, but denied
that Plaintiff engaged in protected activity under Title \However, in its Reply Memorandum (Doc. 54), Southern
Star acknowledged for the purposesitefdispositive motion that Plaintiff EEOC charge constitutes protected
activity under the expansive reading of TMé’s “participation clause” adopted iWaughn v. Epworth Villa537
F.3d 1147 (10th Cir. 2008).

*3 Haynes 456 F.3d at 1228 (citin@’Neal v. Ferguson Constr. Go237 F.3d 1248, 1253 (10th Cir.
2001)).

“1d.

%5 SeeHinds v. Sprint/United Mgmt. Go523 F.3d 1187, 1204 (10th Cir. 2008) (three-month period
insufficient to establish causatiorroctor v. United Parcel Serv502 F.3d 1200, 1209 (10th Cir. 2007) (four-
month period does not support an inference of causation).

46 proctor, 502 F.3d at 1209.
_]_6_



retaliation claint'’ In doing so, courts essentially susgeheir judgment with respect to prima
facie causation until the question has bedormed by the remaining phases of ieDonnell
Douglasinquiry*®
b. Southern Star’s Proffered Reason for Terminating Plaintiff
If Plaintiff can establish a causal conties between his protected activity and
termination, the burden shifts to the defendarsté&be a legitimate and nondiscriminatory reason
for its actions’® “At this stage of theMcDonnell Douglasanalysis, Defendants’ burden is
‘exceedingly light;” Defendants must merelyoffer non-discriminatory reasons, not prove
them.™ Here, Southern Star alleges that it termind&kintiff in the course of a company-wide
reorganization and reduction inrée@, and that his selectionrfeermination involved seniority
with the company. The Court finds this nondiscriminatory explanation sufficient to satisfy
Southern Star’s burden #his stage of the inquiry.
c. Plaintiff’'s Allegations of Pretext
Because Southern Star has articulated disoriminatory reasons for terminating
Plaintiffs employment, the burden reverts backPiaintiff to show that “there is a genuine
dispute of material fact as to whether the empisygroffered reason fahe challenged action is
pretextual—i.e., unworthy of belief* To show pretext, a plaifft must produce evidence of
“such weaknesses, implausibilities, inconsistes)cimcoherencies, or contradictions in the

employer’s proffered legitimate reasons for its action that a reasonable factfinder could rationally

*71d. (citing Wells v. Colo. Dep't of Transp825 F.3d 1205, 1218 (10th Cir. 2003)).
“ See id.
9d.

0 Zamora v. Elite Logistics, Inc478 F.3d 1160, 1165-66 (10th Cir. 20088¢ also EEOC v. Flasher Co.,
Inc., 986 F.2d 1312, 1317 (10th Cir. 1992).

I Randle v. City of Aurorg9 F.3d 441, 451 (10th Cir. 1995).
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find them unworthy of credence and hence itfat the employer did not act for the asserted
non-discriminatory reasons®’An employee may show pretextanvariety of ways: by showing

that the stated reason is false, by showing that the employer acted contrary to a written company
policy, or by showing that the employer acted contrary to an unwritten company policy or
practice>®

In determining whether the proffered reastwrsa decision were pretextual, courts must
examine “the facts as they appear to the person making the decision to terfflimatkis case,
Carlton. “The relevant inquing not whether the employer’s proféel reasons were wise, fair or
correct, but whether it honestly believed thagasons and actad good faith upon those
beliefs.”®™ Courts may not act as a “super personnel department” to undo bad employment
decisions?® “The factfinder must be able to conclyd@sed on a prepondecanof the evidence,
that discrimination was a determinative factorthe employer’s actions—simply disbelieving
the employer is insufficient?

Plaintiff relies on three categories of allegas to argue that Scdrn Star’s proffered
reason for terminating him was pretextual. friRlaintiff asserts that Reischman’s “cut the
cord” e-mail demonstrates a retaliatory motivélowever, much like the above-referenced
standards concerning direct evidence, an emplogatements constitute indirect evidence of

pretext only if the plaintiff shows a causaéxus between the statement and the adverse

*2 Jones v. Oklahoma City Pub. Sdil7 F.3d 1273, 1280 (10th Cir. 2010) (internal quotations omitted).
%3 See Swackhammer v. Sprint/United Mgmt, @83 F.3d 1160, 1167—68 (10th Cir. 2007).
¥ Salguero v. City of Clovj866 F.3d 1168, 1176 (10th Cir. 2004).
*SRivera v. City and County of Deny&65 F.3d 912, 925 (10th Cir. 2004).
% Johnson v. Weld County, Cql694 F.3d 1202, 1211 (10th Cir. 2010).
" Miller v. Eby Realty Group LLC396 F.3d 1105, 1111 (10th Cir. 2005).
-18-



employment decisiof Here, Reischman was not a decisinaker with respect to Plaintiff's
termination, and his statements did not contemgp&mtiff's First Charge.The Court finds that
Plaintiff has not established thequisite nexus between Reischrisae-mail and his termination.

Second, Plaintiff makes numeroabBegations attempting torove causation and pretext
by challenging the propriety of Southern Star®rganization and RIF in the absence of a
retaliatory motive. Plaintiff argues that South&tar unreasonably eliminated two of the busiest
employee land representatives is ltusiest region during the busid¢ishe of the year, only to
engage two independent contractors to perfeeasonal work soon tleafter. Additionally,
Plaintiff argues that Carlton’s obile staffing approach differeddim what he believed to be a
more localized policy for land representativesaiilff also criticizedCarlton for making his
decision without consulting the land department, and Plaintiff questions Carlton’s decision to
reorganize the land departmemt the basis of seniority.

Neither Plaintiff nor the Court is in a pien to interfere with Southern Star’s business
judgment, and “second-guess[ing] employers’ besss judgments is not evidence of pretékt.”
“An employer may choose to conduct its REecording to its prefred criteria of
performance . .. and we will not disturb thestercise of defenddst business judgment®
Where there is no evidence of impermissible neiiv a defendant’s reganization or RIF, a

plaintiffs good performance does not create aujee issue of materidact for the jury’’

5 power v. Koss Const. Co., Ind99 F. Supp. 2d 1194, 1204-05 (D. Kan. 2007).

9 EEOC v. Picture People, Inc584 F.3d 981, 989 (10th Cir. 201Eyrr v. Seagate Tech., In@d2 F.3d
980, 986 (10th Cir. 1996).

0 Rangel v. Sanofi-Aventis U.S., LLZD12 WL 628240, *6 (D. Kan. Feb. 27, 2012) (internal quotations
omitted).

51)d.
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Similarly, a court “will not establish ruletelling an employer how to conduct a RIF or
mandating whom the employer needs to consult before executing &RIF.”

In this case, the proper inquiry is not whetls®uthern Star’'s actions were optimal or
perfectly fair to Plaintiff, but rather, whetr Carlton’s decisionsvere honestly guided by
legitimate business motiv& After reviewing Carlton’s swortestimony, the Court is satisfied
that legitimate business considerations waigd Carlton’s decision in executing the
reorganization. The Court finds that Southétar's decision to edlocate and mobilize
employee land representatives, as well as itssmm to engage ingendent contractors for
seasonal project, fall within the realm ofits sound business judgmenthis conclusion is
further bolstered by the fact th&buthern Star actually realizadcost savings of approximately
$500,000.00 as a result of its reargation in the land depanent. While Plaintiff may
personally find Southern Star’s decisions quesiide or unreasonable, the Court finds Southern
Star's reorganization and RIRholly consistent with its legitimate business objectives.
Accordingly, Plaintiff has not convinced the Cbthrat Southern Star’s reorganization and RIF,
which resulted in the termination of multiple ewyztes, constituted an elaborate ploy to retaliate
against Plaintiff for his First Charge, which filed nearly one year earlier.

Third and finally, Plaintiff argues that Stwetrn Star’'s treatment of Stanley, Bowman,
Rogers gives rise to an infee of causation and pretext inshtase. Plaintiff alleges that
Southern Star discriminated and retaliated regjaihese employees for making complaints that

Southern Star claimed to be false. BecaS8seithern Star also denied the allegations in

®2Brune v. BASF Corp41 F. Supp. 2d 768, 774 (S.D. Ohio 1999).

%3 Rivera 365 F.3d at 925.

® An RIF plaintiff establishes pretext by showing that his job was not eliminated and that it remained a
single, distinct positionAbuan v. Level 3 Commc'ns, In853 F.3d 1158, 1169 (10th Cir. 2003). The Court notes

that Plaintiff's position was eliminated as part of Southern Star’s reorganization.
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Plaintiff's First Charge, Plairfti argues that his termination wasrt of a retaliatory pattern
resulting in employees’ termination or forceelsignation, often under éhguise of Southern
Star’s Policy prohilding false reports.

Indeed, anecdotal evidence of a defendant’s tpaatment of other employees is relevant
for determining retaliatory intefit.However, if an employer’s diffential treatment of similarly-
situated employees is explained by a legitimate motive, such treatment is insufficient to create an
inference of discriminatioff Additionally, a plaintiff must demonstrate that the circumstances
of the other employees are logically or reasonsbly to the decision to terminate the plaintff.
“Anecdotal evidence of discrimation should only be admitted if the prior incidences of alleged
discrimination can somehow be tied to the esgpient actions disputed in the case at h&hd.”
“Plaintiff can meet this requirement by showingttthe same supervisors were involved in prior
discriminatory employment action&®” Courts often reject “meoo” evidence that involves
employees terminated by a different decision-méker.

Southern Star argues that Plaintiff hiaed to establish the necessary connection
between his termination and Southern Star'grmeat of other employees. The Court agrees for
two reasons. First, Carlton was the exclusiveisien-maker regarding Plaintiff's termination,

but he was not involved in any decision-maktapacity with respect tthe alleged adverse

% Bailiff v. Securitas Sec. Servs. USA, |87 F. Supp. 2d 1236, 1245 (D. Kan. 2007).
% Swackhamme#93 F.3d at 1168.

%7 Ortega v. IBP, Inc.1994 WL 373887, *9 (D. Kan. July 1, 1994) (citiSpulak v. K Mart Corp.894
F.2d 1150, 1156 (10th Cir. 1990)).

® Hinson v. UMB Bank, N.A2010 WL 2519987, *4 (D. Kan. June 15, 2010) (citifeno v. Sprint/United
Mgmt. Co, 208 F.3d 847, 856 (10th Cir. 2000)) (internal quotations omitted).

#d.
01d. (citing Mendelsohn v. Sprint/United Mgmt. CB87 F. Supp. 2d 1201, 1208 (D. Kan. 2008)).
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employment actions regardifpgers, Bowman, or StanléyBecause Carlton played no role in
terminating these other employees, this evidetices not establish cai®n or pretext in
Plaintiff's case.

Second, Southern Star terminated Rogerd Bowman for submitting false claims in
violation of its Policy, while Plaintiff's termirtaeon did not contemplate ¢hPolicy in any way.
Further, the Policy does not prohibit claintkat are ultimately found to be false or
misunderstood; rather, the Poliogly prohibits employees fromtentionallyfiling false claims.
Southern Star concluded that Rogers and Bawrfiled false claims intentionally. While
Southern Star denied the allegations in PlgistFirst Charge, it did noassert that Plaintiff
intentionally made false allegations. To the contrary, Reischman seemed to assume that Plaintiff
made his First Charge in good faith: “Well, | ditdthink much of it inthe fact that everybody
has a right to do what they feel is right.Because the facts surrounding Plaintiff's termination
materially differ from the facts concerningetie other employees, the Court finds insufficient
evidence of a retaliatory pattern tqpport causation or pretext in this case.

d. Conclusion Concerning Plaintiff's Indirect Evidence of Retaliation

For the reasons set forth above, the Court fthds Plaintiff has failed to establish that
Southern Star's legitimate reasons for temtion were pretextual. Additionally, because
Plaintiff partially relied upon eviehce of pretext to establisheticausation element of his prima
facie case, the Court further finds no causal aebetween Plaintiff's protected activity and his
termination. Therefore, Southe8tar is entitled to summajydgment on Plaintiff's claims of

retaliatory discharge.

" The Court notes that Stanley resigned from her positind therefore, may nbave suffered an adverse
action necessary for inclusion in an alleged pattern of retaliation.

2 Reischman Dep., at 2.
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IT IS ACCORDINGLY ORDERED that Defendant Southern $ar's Motion for
Summay Judgmen{Doc. 38) isSGRANTED.
IT IS SO ORDERED.

Dated this 1#h day of Jue, 2013.

i P Sl

ERIC F. MELGREN
UNITED STATES DISTRCT JUDGE
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