Whitton v. Dj

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LARRY WHITTON, on behalf of himself
and all otherssimilarly situated,

Plaintiff,

DEFFENBAUGH INDUSTRIES, INC., et al.,

)
)
)
|
V. ) Case No. 12-2247-CM
)
)
)

Defendants. )

)

MEMORANDUM AND ORDER

Named plaintiff Larry Whitton, on belaf himself and all others similarly situated, has filed
motion for class certification (Doc. 48). Riaff brings claims aginst defendants Deffenbaugh
Disposal, Inc. and Deffenbaugh Industries, (neferred to collectigly as “defendants®)for breach of
contract, violation of the Kansas ConsurReotection Act (‘KCPA”) and unjust enrichmentor

defendants’ practice of chargj two types of fees: the “emenmental/fuel charge” and the

Procedure 23(b)(3): a nationwide class for the breaclntract claim (théContract Class”) and a
statewide class for the KCPA claim (the “KCPA €49. For the reasons stated below, the court
denies plaintiff's motion.

l. Background

in Kansas. It has previously done business as Deffenbaugh Disposal Service, or “DDS.” DeffBidpzagdi, Inc. is
the parent company of Deffenbaugh Industries, Inc., and Deffenbaugh Disposal, Inc. is the party taymigch for
the fees at issue is remitted. Pldfrdlleges that Deffenbaugh Disposal, lhes its principal place of business in

Kansas City, Kansas. Plaintiff alleges that Deffenbaugh Indsstnc. is a Missouri corpation that does business i
Kansas with its principal place of business in Kansas City, Kansas.

2 Plaintiff does not appear to seek class certification #setanjust enrichment clairsp the court does not discuss it
here.

“administrative fee.” Plaintiff askihe court to certify two separatiasses under Federal Rule of Ciyi

gffenbaugh Disposal, Inc. Dpc. 70

a

1 According to plaintiff's complaint, defendant Deffenbaugbgdisal, Inc. is a Delaware corporation that does business
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Defendant Deffenbaugh Industriésc¢. (“Deffenbaugh”) is a ¢l waste disposal company
serving customers mostly in Kansas and MissoDeffenbaugh provides services to its customers
exchange for an agreed upon monthly service raite vast majority of the class members are
customers in Deffenbaugh’s commercial lindbasiness. Deffenbaugh has approximately 20,000
commercial customers at any given time.

Plaintiff alleges that Deffenbaugh utilizes fqrpre-printed contracts with its commercial
customers. The contract has blank spaces to lepteand the customer’s name, address, type of
service, and other informatiorRlaintiff entered into a contraatith Deffenbaugh in November 2008
and again in January 2030Plaintiff alleges that these contraate identical in altelevant ways and
that each member of the Contr&tass entered into the same form contract. Plaintiff alleges that
contracts differ only in ways (su@s customer name, address, amhthly service rate) that have no
bearing on defendasitliability.

Plaintiff alleges that Deffenbaugh (referred td2BS” in the provision below) charges an
“environmental/fuel charge” and “administrativeef purportedly pursuant to a form provision in thg
contract titled “Service of Eqpment Changes / Rate Adjustmenisbler Purchases.” (Doc. 51-2 at
3.) This provision provides:

Customer agrees that DDS may from timdinee increase the price or rates to adjust

for (1) increases in DDS’s fuetlisposal, or transportation costs, (2) increases in the

Consumer Price Index, (3) increases in costs to changes in local, state or federal

laws applicable to DDS’s operations or thev&®s rendered and (4) increases in taxes,

fees or other governmental charges asseagathst or passedrthugh to DDS (other

than income or real property taxes). DDSynoaly increase prices or rates for reasons

other than those set forth above with domsent of the Customer, which consent may

be evidenced in writing or by thegmtices or actions of the parties.

(Doc. 59-4 at 74.) Plaintiff'proposed class definition (as deked later) contains only the

first sentence in the provision al@vPlaintiff also alleges th#ie contract contains three other

®  Plaintiff also had a 2004 agreement with defendants, but he makes no claim under this agreement.
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identical provisions: a Kansas choice of fasgvision, an integration clause, and a five-year
term provision.

Deffenbaugh created the “environmental/faehrge” in 2003, but called this fee a
“fuel surcharge” until February 201 Plaintiff alleges that theethodology for calculating this
fee is based on a table that ties #mount of the fee to the average retail price of diesel fuel as
tracked by the Energy Information Administratio&(A”). According toplaintiff, defendants
increased the percentage paid by its customeis §oven EIA price in order to increase its
profits. All customers are chged the same amount for theefdiee. Deffenbaugh created the
“administrative fee” in 2003, and all custers are charged the same amount.

Plaintiff argues that defendahave breached the contract$wo ways. First, plaintiff
contends that the provision aatsd in the proposed class defom (the first sentence in the
provision above) does not contemplate the “admise fee” or the environmental portion of
the “environmental/fuel” fee, and so defenttabreached the contracts by charging them.
(Doc. 51 at 7, 8 n.6.) Second, plaintiff acknasges that the provision upon which he relies
explicitly allows for increased rates to adjtmtincreases in defendants’ fuel costs. But
plaintiff alleges that defendants breached thereat as to the “fudkee” because it does not
“adjust for,” nor even relate to, fildants’ increased fuel costdd.(at 8.) Plaintiff alleges
that the “environmental” portion of the fee aheé “administrative fee” also are not related to
increased costs.

Plaintiff alleges that defendants violatihé KCPA by willfully misrepresenting the
“environmental/fuel charge” and the “adminisiva fee” and by willfully failing to disclose
material facts regarding these fees. PIlHiatigues that by using these terms, defendants

“intentionally convey a particular meaning abeath fee,” namely, that the fee is related to




increased environmental, fuel, or administrativetso But plaintiff alleges that these fees are
not related to increased costurther, plaintiff allges that defendants’ifare to divulge the
methodology used to calculate the fees, failure ponteheir fuel costs,ral failure to disclose
that the fees are intended to imase profits (and not to “adjust fapecific costs) violates the
KCPA. Plaintiff contends thahis allegedly intetional misleading naming of the fees conveys
a false meaning to putative class menshin violation of the KCPA.

. Legal Standard

It is within the court’s broadiscretion to certify a classshook v. El Paso Cnty., 386 F.3d 963,
968 (10th Cir. 2004). *“The class amti is an exception to the usualerthat litigation is conducted by
and on behalf of the individual named parties onlyNallace B. Roderick Revocable Living Trust v.
XTO Energy, Inc., 725 F.3d 1213, 1217 (10th Cir. 2013) (quotkig-Mart Stores, Inc. v. Dukes, 131
S. Ct. 2541, 2550 (2011)). The court is required tbop@m a “rigorous analysis™ before determining
that the Rule 23 prerequisites have been ntkt(quotingDukes, 131 S. Ct. at 2550.) And this
“rigorous analysis” will frequentlyentail some overlap with the mits of the plaintiff's underlying
claim.” Dukes, 131 S. Ct. at 2551. In performing itsafysis under Rule 23, the court “must accept
the substantive allegations of the complaintras, though it need not blindly rely on conclusory
allegations of the complaint which parrot Rule 23 and may consider the legal and factual issueg
presented by [the] plaiifits complaint[ ].” Midland Pizza, LLC v. Sw. Bell Tel. Co., 277 F.R.D. 637,
639 (D. Kan. 2011) (quotinBG ex rel Sricklin v. Devaughn, 594 F.3d 1188, 1194 (10th Cir. 2010))
(internal quotation marks omitted).

To obtain class certification, the moving party nalstw that the requirements of Federal Rl
of Civil Procedure 23 are met. Thesquieements include first showing that:

(1) the class is so numerous that gl#nof all members is impracticable;

)

e



(2) there are questions of lawfact common to the class;

(3) the claims or defenses of the repredemaparties are typid¢eof the claims or
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the class.
Fed. R. Civ. P. 23(a)(1)—(4). Next, the plaintiff shghow that the proposethss falls under one of
the categories delineated in Rule 23(b). Piifis¢eks classification under Rule 23(b)(3), which
requires a finding of predominance (that “the goes of law or fact common to class members
predominate over any questiorfieating only individual members,’and superiority (that “a class
action is superior to other availebhethods for fairly and efficiegtiadjudicating the controversy”).
Fed. R. Civ. P. 23(b)(3).
IIl.  Discussion
A. Class Definitions
Plaintiff moves for certification ofwo classes: the ContractaSk and the KCPA Class. For
the Contract Class, plaintiff proposes the following definition:
All individuals and entities who residen the United States who (1) paid
“environmental/fuel charges,” “fuel surcharges,” and/or “administrative fees” to
Deffenbaugh Industries, Inc. at any timerfr May 1, 2007 through the date of class
notice and (2) entered into aitien contract with Deffenbaln Industries, Inc. that was
in effect at any time from May 1, 2007 throutite date of class notice which contains
the following provision:
Service or Equipment Changes / Rate Adjustments / Fiber Purchases
. .. Customer agrees that DDS niegm time to time increase the price
or rates to adjust for (1) increases in DDS’s fuel, disposal, or

transportation costs....

(Doc. 51 at 13-14.)




For the KCPA Class, plaintiff proposes the following definition:

All individuals, sole proprietors, andfamily partnerships who (1) paid

“environmental/fuel charges,” “fuel surcharges,” and/or “administrative fees” to

Deffenbaugh Industries, Inc. at any timenfr May 1, 2009 through the date of class

notice, and (2) who reside in Kansas anditio entered into a written contract with

Deffenbaugh Industries, Inc. whiclontains the following provision:

The rights and obligations of the parties hereunder shall be construed,
enforced and governed by Kansas lavithout regard to principles of
conflict of laws.

(Id. at 14.)

Plaintiff notes that excluded from eachsdare the following: “any individual or entity
whose contract with defendants contains wmittetations which (1) expressly limit or set the
amount of any of the disputedds or (2) include any of tligsputed fees in the monthly
service rate.” I@.)

B.  Rule23(a) Requirements’
1. Commonality

Under Rule 23(a)(2), the plaifitmust demonstrate that theresieme question of fact or law
common to the class. The common question, though, “must be of satlra that it is capable of
classwide resolution—which means that determinatiats afuth or falsity will resolve an issue that
central to the validity of each o the claims in one stroke.Dukes, 131 S. Ct. at 2551. According

to plaintiff, the common issues in this case include:

1. Whether defendants engaged in a widespagadsystematic practice of charging
excessive amounts for the fees;

2. Whether defendants have breached the uniform agreements by charging and co
the fees;

*  Defendants do not challenge numerosity under Ru&@3, and plaintiff has alleged sufficient numerosity.

S
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3. Whether Kansas state law applies to the form agreements;
4. Whether defendants charge the fees wheg do not have any increased costs;

5. Whether the amount of each fee is exaessnder the terms of the agreement or
applicable law;

6. Whether defendants have ceased charging the fees;
7. Whether the fees are reasonably relataddreased costs incurred by defendants;

8. Whether defendants have engaged in deceptive acts or practices by charging an
collecting the fees;

9. Whether defendants have made representati@iservices have characteristics tha
they do not have,

10. Whether defendants have willfully maderesentations of exaggeration, falsehood
ambiguity as to a material fact;

11.Whether defendants have willfully failed $tate a material fact, or have willfully
concealed, suppressed, or omitted a material fact;

12. Whether defendants have made false @leading misrepresentations regarding the
price in comparison to their ownipe at past or future times; and

13.Whether defendants have been unjustlyaad by charging and collecting the fees

Contract Class

Defendants raise several objections in respaoglaintiff’'s proposed common questions
relating to the Contract Class. First, defendamgue that the fee prgions were not uniform.
Defendants contend that, although prexed agreements were ofteredsas a starting point, there
was no standard agreement used by all class membleus, defendants argue that not all custome
were charged the same fees. Further, defendamsamethat there were ovdifferent versions of
pre-printed agreements, and thatsiédes representatives had ladi when negotiatgthe terms of
sales agreements with customers. In additiofendiants argue that many of the contracts—includi

plaintiff s—contained handwritten mations on the agreements reflagtidifferent negotiated terms.

d
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Defendants’ arguments ignore the Cont@letss definition, which includes only those
customers who entered into a contract contaithiegspecific fee provision as set out in the class
definition. And the class defindn excludes from the class cusensiwith contracts “which (1)
expressly limit or set the amount afyaof the disputed fees or (2) inde any of the disputed fees in
the monthly service rate.” (Doc. 51 at 14.) Thesldefinition and the exclusi ensure that all class
members are operating under contractsaioirtg the identical fee provision.

In addition, defendants point to the fact thktintiff's contract ircludes the handwritten
notation “plus fuel.” However, this notation daest mean plaintiff is esfuded from the Contract
Class. The proposed class ddfon’s exclusion only bars contts with written notations that
“expressly limit” or “set the amount” any of the disputed fees, oattinclude any of the disputed
fees in the monthly service rate.l'd( Plaintiff has put forth evehce that a “plus fuel” notation
indicates only that the standarekfisurcharge applies. Becausks tiotation on plaitiff’'s contract
does not expressly limit or set the@mt of the fees, or include theels in the monthly service rate,
plaintiff is not excludedrom the Contract Class.

Despite these and other ebfions made by defendantthe court finds thaplaintiff has shown
there is at least one common question of lawfaotrelating to the proposed Contract Class as
defined. The commonality requirement is satisfied for the Contract Class.

KCPA Class

The court reaches the oppogitinclusion for the KCPA Claskpwever. Plaintiff has not
shown that the KCPA applies toshilaim and that of the proposeldss members, and thus the cour

determines that commonality is not met.

>  Defendants argue that the voluntary payment defensssunesiregarding the choice of law provision in the contra:

preclude a finding of commonality. Defendants make the saguements as to predominance. The court will discl
these arguments in its predominance discussion below.

|
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Plaintiff alleges a violation of various subsens®mf K.S.A. § 50-626 for defendants’ deceptive

acts in connection with the “environmental/fuel charg&uel surcharges,” and “administrative fees
charged to customers. This pia class action is filed pursuantK.S.A. 8 50-634(d). The KCPA
prohibits deceptive acts imonection with “consumerdnsactions” such as adle, lease, assignment
or other disposition for valuaf property or servicewithin thisstate . . . to a consumer; or a
solicitation by a supplier withespect to any of these disgamis.” K.S.A. 88 50-626(a), -624(c)
(emphasis added).

Plaintiff is a resident of Missouri, and he ogies his business in M@sri, where he received
services from defendant. In a footnote, plairgifjues that the KCPA applies and that a “consume
transaction” occurred bause (1) defendants solicited customeisansas; (2) all cidlenged conduct
including the alleged misrepresentations, emaniated Kansas; and (3) the contracts contain a
Kansas choice of law provision. (Doc. &t112 n.11.) The court disagrees.

First, plaintiff's complaint does not allegeattrdefendants solicited plaintiff or any of the
proposed class members in or fré@nsas, or at all for that matterin fact, defendants point to
plaintiff's deposition testimony wédre plaintiff could not identifyany solicitation by defendants in
Kansas. Instead, plaintiff statdtht one of defendant’s represatives came to his business in
Missouri. Plaintiff does not allege that he vidigefendants’ website, recey advertisements from
defendants, or that defendants madg representations to him about thes at issue. Thus, plaintiff
has not alleged any solicitation by defendainét might support apipation of the KCPA.

Second, plaintiff's claim that the KCPA appliescause defendants are based in Kansas, s¢
out the invoices containing the mepresented fees from Kansas, and collected and processed p3g

from these fees in Kansas does estiblish a claim under the KCPA. Montgomery v. Sprint

®  Plaintiff's only mention of solicitatiois in the footnote as described abowaintiff does not provide any additional

details in his memorandum as to any solicitation.




Spectrum, L.P., the plaintiff, a Texas resident, sugd&ansas phone company under the KCPA,

alleging that the company’s collection of a Texas reimbursement fee violated the KCPA. No. 0]

2227-JTM, 2007 WL 3274833, at *1 (D. Kan. Nov. 6, 2007). The court dismissed the KCPA clai

focusing on the fact that “a Texessident is suing for a surcharge seeking to recover for a Texas
regulatory fee which was appliedher Texas telephone bill for servidéat were delivered to her in
Texas.” Id. at *6. The court found thattfhe KCPA is not intended tgerve as a nationwide basis fd
liability against Kansas companies, based solely tipein presence in this state, when the actual
consumer transaction does not occur herd.”

Similarly, plaintiff has failed to show the propyeof the KCPA's application in this case.
Plaintiff is a Missouri residentna he receives services in Missowom defendants, who are located
in Kansas. Plaintiff argues thaethconsumer transaction” at issuenist the collection of trash, but
rather the charging of the feessgue. Regardless, the colimtds that—although not identical—the
facts of this case are similar to thosé/iantgomery. Like the Texas platiff's inability to sue a
Kansas company under the KCPA for a fee appbdter Texas phone bill and delivered to her in
Texas inMontgomery, the fact that defendant sends fsatn Kansas an invoice containing the
disputed fees and collects payment of those fees in Kansas for services rendered in Missouri d
support application of the KCPA in this case. mi#fis general argument ¢t the challenged conduc]
“emanated” from the headquarters of a Kansas company is not enough. (Doc. 51 at 18n.11); {
Howard v. Ferrellgas Partners, L.P., No. 10-2555-JTM, 2011 WL 329988at *7 (D. Kan. Aug. 1,
2011) (finding it “would not be enough to support al&Cviolation . . . that the predicate sales
technique be pioneered in Kansasl used in another state”).

Plaintiff citesWatkins v. Roach Cadillac, Inc., 637 P.2d 458 (Kan. Ct. App. 1981), in suppor

of his argument that there is a “consurimansaction” here under the KCPA. BA&tkinsis
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distinguishable. IWatkins, the plaintiff sued a car dealershipder the KCPA for misrepresentatior
made in connection with his car purchaé87 P.3d at 460. The dealership was a Missouri
corporation located in Missouri, but a portion of the businessipesnwas located in Kansalsl. at
460-61. The court found that the KCPA applied, eheugh the plaintiff purchased the car while

sitting in the defendant’s business office locateMissouri, because (1) cars were parked on the

Kansas side, and the defendant showed plaintiftéinevhile it was parked in Kansas; (2) the plaintiff

test-drove the car in Kansas; g3l the defendant made a numbéstatements in solicitation in
Kansas.ld. at 461. Here, plaintiff has not alleged any solicitation. Plaintiff alleges only that
defendants sent invoicesrdaining the fees and collected paymamthe fees in Kansas. This is not
enough.

Third, plaintiff contends thahe Kansas choice of law prewon renders application of the
KCPA appropriate. But iMontgomery, the court found a similar argemt to be “without merit"—
although the contract between thet@s contained a Kansas choafdaw provision, the court held
that “whatever the agreement betwélea parties, it cannot creat&&PA violation where the statute
itself establishes it has no applicatior2007 WL 3274833, at *6. The same is true here.

The court recognizes that itsjettive in ruling on a motionegking class certification is to
determine whether the class certification requiremargsatisfied. But in doing so, the court must
often look into the merits of the clainbukes, 131 S. Ct. at 2251. Theurt does not find that there
are questions common to the KCPA Class if tiiereo cognizable claim under the KCPA. For thes
reasons, the court finds that classtification is not appropriate féhe KCPA claim. The remainder
of the order will discuss whethertlContract Class meets the remagniequirements of Rule 23.

2. Typicality

-11-
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Under Rule 23(a)(3), plaintiff must demonstratatthis claims or defems are “typical of the
claims or defenses of the class.” But the interaatl claims of the repm#tative and other class
members need not be identic&ricklin, 594 F.3d at 1199. Instead, as l@sgthe interests and claims
“are based on the same legal aneglial theory, differing fact situans of the class members do not
defeat typicality.” Id. at 1198-99 (citind\damson v. Bowen, 855 F.2d 668, 676 (10th Cir. 1988)).

Plaintiff argues that typicalitis satisfied because he and all of the putative class memberg
entered into contracts containing the same relgwanvision, and that this provision will determine
liability for plaintiff and all of the class membersthre same way. Further, plaintiff argues that he has
suffered the same type of injury te® other class members in thaythall paid fees that were not
allowed under their contracts. Defendants argaeplaintiff's claims are not typical of the class
because (1) his only communications with defendaete regarding plaintifiot paying his bill and
plaintiff complaining about poor service; (2) he knew he could negotiate out of paying the fuel
surcharge and he did in fact do so; and (3) he was aware of the fdut thas being billed the fees at
issue, but he paid them anyway without complaibéfendants also argue th@aintiff is subject to
unique defenses, including the voluntary payment defense.

The court finds that plaintiff's claims are typiad the claims of the putative class members;
all of the claims are based on the same legal anddiahtkeories and arisedim the same conduct of
defendants. Plaintiffrad the putative class members all claim that defendants wrongfully charged the

“environmental/fuel” and “administrative fees” and tttaty suffered injury when they paid these fe

D
n

The objections raised by defendantra change this fact. The cofirtds that plaintiff has satisfied
the typicality requirementf Rule 23(a)(3).

3. Adequacy of Representation
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Plaintiff must show that he “will fairly and adeately protect the interests of the class” to
comply with Rule 23(a)(4). Rule 23(a)(4) requires thass representative to be a member of the ¢
he seeks to represent and the court must deterfh)rwhether the class representative and class
counsel have interests that woulahfiizt with the interest®f other class members, and (2) if the clg
representative and counsellprosecute the case vigorously behalf of the clas<. Tex. Motor
Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 403 (1977) (citations omittd)tter & Wilbanks Corp.
v. Shell Oil Co., 314 F.3d 1180, 1187-88 (10th Cir. 2002) (quotabmitted). Conflicts defeating
class certification “must be fundamentabtago to specific issues in controversyatinger v. BP Am.
Prod. Co., 271 F.R.D. 253, 260 (D. Kan. 2010) (citixglley Drug Co. v. Geneva Pharm., Inc., 350
F.3d 1181, 1189 (11th Cir. 2003)). A conflict is fundantal if “some members of the class claim
harm through a representative plaintiff's conduct thatllted in benefit tother class membersId.
(citations omitted). A minor conflict will not operate to defeat class certificatidn.

Defendants rely on the same arguments as tltein@dirguing that typicality is not met.
Although it is plaintiff's burden tehow each factor is satisfiedefendants have not argued that
plaintiff or class counsdiave any conflicts with the interesif the other class members. And
defendants do not argueattplaintiff or class censel will not pursue the case with vigor.

As described above, plaintiff is a member of @antract Class. In ideclaration, plaintiff
states that he is committed to protecting the interests of the putative class members, and he is
of any conflict between his interesind those of the putative class. Plaintiff also points to his
participation in this case up tbis point in giving depositiotestimony and assisting counsel in
discovery. The court is not awareasfy conflicts that plaintiff's coumes$ has with the iterests of othel

class members. And based on the backgroun@@gmerience of plaintiff's counsel, as well as

-13-
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counsel’s participation in this case thus far, thertfinds that counsel isell-equipped to represent
plaintiff and the putative class in this case.

The court has no reason to beli¢ghat plaintiff and class counselll not adequately represen
the putative class. Plaintiff has met bigden and this factas satisfied.

C. Rule 23(b)(3)

After determining that the Rule 23(a) factors aret, the court must examine whether the s3
is true for the requirements of Rule 23(b)(3). Under Rule 23(b)(3), plaintiff must show that (1) “{
guestions of law oract common to class members predaterover any questions affecting only
individual members,” and (2) “aass action is superior to othearailable methods for fairly and
efficiently adjudicating the contversy.” In making this determination, the court considers the
following pertinent concerns:

(A) the class members’ interests in indivally controlling thgprosecution or defense
of separate actions;

(B) the extent and nature afy litigation concerning thcontroversy already begun by
or against class members;

(C) the desirability or undesibdity of concentrating theiigation of the claims in the
particular forum; and

(D) the likely difficulties in managing a class action.
Fed. R. Civ. P. 23(b)(3).
1. Predominance
It is the district court’s *“duf to take a close look at winer common questions predominate
over individual ones.”Roderick Revocable Living Trust, 725 F.3d at 1219 (quotir@omcast Corp. v.
Behrend, 133 S. Ct. 1426, 1432 (2013) (quotation omitted)). The predominance factor is “far m
demanding™ than the commonality requirement of Rule 23@)at 1220 (quotingumchem Prods.,

Inc. v. Windsor, 521 U.S. 591, 623-24 (1997)). Predominaeaatisfied “if there is a common
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nucleus of operative facts relevaatthe dispute and those comnuprestions represent a significant
aspect of the case which can be resolved fonaihbers of the class &single adjudication.”
Eatinger, 271 F.R.D. at 261 (citations omitted). “The Rule 23(b)(3) predominance inquiry tests
whether proposed classes are sufficiently cofeetsi warrant adjudication by representatioArichem
Prods,, Inc., 521 U.S. at 623.

Further, “[t]he nature of the evidence thallwuffice to resolve a question determines whet
the question is common or individuallh re Urethane Antitrust Litig., 251 F.R.D. 629, 633-34 (D.
Kan. 2008) (quotinglades v. Monsanto Co., 400 F.3d 562, 566 (8th Cir. 2005)). If the putative cla

members must present evidence thiditvary from member to membeén order to establish a prima

facie case, then it &sn individual questionGarcia v. Tyson Foods, Inc., 255 F.R.D. 678, 690 (D. Kar).

2009) (citingBlades, 400 F.3d at 56@4ydrogen Peroxide Antitrust Litig., 552 F.3d 305, 311 (3d Cir.
2008)). But if the same evidenedl establish a prima facie cagar all class members, then the
guestion is a common oné&eeid.

In support of predominance, plaintiff argues tthetendants’ liability cale determined “solely

on its common course of conduct and the interpretatiemiform contractual provisions.” (Doc. 51

at 22.) Plaintiff further arguesahdefendant charged the samaed, for the same reasons, under the

same contractual provisions for each member of thr@r@ct Class. Plairtiargues that defendants’

breach in charging the fees can be establishedgh evidence common to the class as a whole.

Plaintiff's main argument is that contractual pramsat issue does not allodefendants to charge the

environmental portion of the “environmental/fuel chargethe “administrative fee” at all, and that t
provision only allows defendants ¢harge a fuel fee to “adjust forcreases” in fuel costs. (Doc. 51

at 23-24.) Plaintiff argues that defendants chargesktfees without any reghto increased costs,
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thus breaching the contract. Higaplaintiff argues that each diie contracts for Contract Class
members contains a Kansas chatéw provision, so Kansas law will apply to all class members

Defendants vehemently deny that there is a foontract here. Defendants argue that some
its sales representatives stantsthg a new pre-printed agreement in 2011 that does not contain &
choice of law provision. And defeadts argue that still other salepresentatives created their own
service agreements, “which may or may not inclindeprovision.” (Doc59 at 25.) Defendants
contend that the court must lookestch individual contract t@e whether it contains the Kansas
choice of law provision and thatishprecludes a predominance fingi In addition, defendants agair
argue that handwritten notations prohibiting orwligy the fees at issueonld preclude a finding of
predominance.

The court has reviewed the contsattached by both parsie It appears that the contracts th

include the fee provision quoted in the class d&dim do include the Kansas choice of law provision.

The 2011 contract that defendants point to does not include the identicad\fesgopr set forth in the
class definition, so the fact thataitso does not include a choicel@iv provision is irrelevant. And
defendants’ argument regarding handwritten notatiaits for the same reason as described above
But another argument of defendants doeslpdeca finding of predominance: Defendants
contend that the fee provision cited by plaintiff contains an additional sentence stating that defe|
may increase rates for other reasons with consegheafustomer. Specifically, the sentence followi
the portion of the fee provision aitén the class definition stateé®DS may only increase prices or

rates for reasons other than theséforth above with the consentthé Customer, which consent ma

be evidenced in writing or by the practices or actminthe parties.” (Doc. 59-4 at 74.) Because th¢

previous sentence (the portiontb& provision relied upon by plaiffjionly mentions a fuel charge,

defendants argue that the environmental portif the “environmental/fuel charge” and the
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“administrative fees” are covered the following sentence that allows increased rates with conse
Defendants argue that this prowaisirequires the court to perform ewdividualized inquiry for each
class member to determine if he or she consentétbtimcreased fee rate for the “environmental/fu
charge” and “administrative fees.”

After careful review of the entire provisigand not just the first sentence as included by

plaintiffs in the proposed class definition), the cagtees that the issuewhether each class membgr

consented to the “environmental/fuel” and “adrsirative fees” necessarily requires individual

inquiries. And this issue will predominate owher common issues—the court cannot determine
whether defendants breached the contracts withetetmining whether each individual class memi
consented to the fees. Furthathough handwritten notatns (such as the onecladed on plaintiff's

contract stating “plus fuel”) may only mean that sh@ndard fuel charge apgs, the court would need

to determine whether the presence of the notatioa class member’s contract meant that the class

member consented to the charging of the fEeese individual determinations predominate the
common issues and prevent certfion of the Contract Classee Gene & Gene LLC v. BioPay LLC,
541 F.3d 318, 329 (5th Cir. 2008) (finding no predomieawhere the plaintiff failed to show conse
could “be established aiclass-wide proof”)see also Balthazor v. Cent. Credit Servs., Inc., No. 10-
62435-CIV, 2012 WL 6725872, at *4 (S.D. Fla. D&%, 2012) (finding thaindividual inquiry
regarding “whether each class member consentegttive telephone calls dmeir cellula telephone”
precluded a finding of commonality and predominance).

Defendants also argue that the voluptaalyment doctrine precludes a finding of
predominance. Similar to the individual inqugrieequired to determine whether each class membd

consented to the fees, the voluntary payment def@assuming without decidy that it applies here)
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would likely require “analysis of fastunique to each class membeMidland Pizza, 277 F.R.D. at
642. This also weighs against a finding of predominance.

Finally, the court did consideedefining the class definition awértifying the claim only as tg
the fuel fee because the contracvsion does explicitly state thdefendants could increase rates t
adjust for increases in its fuel cost&egDoc. 51 at 13);ee Fed. R. Civ. P. 23(c)(1)(B) (“An order
that certifies a class action musfide the class . . . .”). Throughotlite briefing, both parties refer to
the disputed fees as the “environmental/tbearge” and the “administrative fee.Seg, e.g., Docs. 51
atl, 4, 6;59 at 13, 20; 64 at 16.) But the partissv@l as the class definition) also refer to the fue
fee separately from the “environmental/fuedefas the “fuel surchaor “fuel fee.” See, e.g., Docs.
51 at 8, 9, 13-14; 59 at 4-5; 64 atl@,) Plaintiff explains thahe “environmental/fuel charge” was
called a “fuel surcharge” by defendants until appr@ately February 2011, when defendants added
“environmental” portion to the fee. (Doc. 51 at.1, 4.) And plaintiff argues that the fee provision
does not contemplate the “administrative fee” orgheironmental portion of the “environmental/fug
fee, and so defendants breached the contractsabgiog them. (Doc. 51 at 7, 8 n.6.) According to
plaintiff, defendants breached the contract asedfilel fee” because it doe®t relate to defendants’
increased fuel costsld( at 8.)

A class definition must be “precise, ebjive, and presently ascertainabl&bley v. Sprint

Nextel Corp., 254 F.R.D. 662, 670 (D. Kan. 2008). And thessldefinition is of great import becaus

it “identifies the persons (1) entitled to reli€2) bound by a final judgmennhd (3) entitled under Rule

23(c)(2) to the best notice practicable in a Rule 23(b)(3) actilom& Motor Fuel Temperature Sales
Practices Litig., 279 F.R.D. 598, 604 (D. Kan. 2012) (citik@nual for Complex Litigation § 21.222
(4th ed. 2005)). Itis unclear $=d on the information before the coexactly what the relationship ig

between the “environmental” and “lig@ortions of the fee(s). the court cannot determine whethe
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the “fuel fee” is separate from the “environment@@ at a certain point in time, then it would be
difficult for potential class members to do so.r frese reasons, the court does not believe that
redefining the proposed class ddiiom to include only the “fuel feedr “fuel surcharge” will provide
a precise definition capable of identifying the persemiitled to relief, bond by a final judgment, or
entitled to adequate notice. For all of these remgtie court finds that predominance is not met an
certification of the ContracElass is not appropriate.
2. Superiority

Based on the court’s predominance finding abthwe court finds that a class action is not a
superior method to handle the claims in this c&¥aintiff argues that #hpotentially low damage
award and high costs of litigationay deter individual class membdérmsm bringing individual claims
and that the court would likely comwe its judicial resources by hding the claims as a class action
in a single forum. However, inddual inquiries may necessitate “mtnals” that would require mor¢g
time and resources than if the claim could belvesbby classwide prooffFurther, the individual
inquiries required in determimg whether class members consented to the fees would make the g
difficult to manage. For these reaspthe court finds that the supmity requirement is not met.

V.  Conclusion

Plaintiff failed to show that the KCPA applibere; thus, the court findeat commonality is
not met and class certification is raggpropriate as to the KCPA claims to the breach of contract
claim, plaintiff failed to show that common issygedominate over individual issues and that a cla
action is the superior method forjadicating the case. Accordingly glourt finds that the breach o
contract claim also is not approggador class certification. Plaiffts Motion for Class Certification

(Doc. 48) is denied.
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IT ISTHEREFORE ORDERED that plaintiff’'s Motion for Class Certification (Doc. 48) is
denied.
Dated this 10th day of June, 2014, at Kansas City, Kansas.
s/ Carlos Murguia

CARLOSMURGUIA
United States District Judge
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