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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TERRACON CONSULTANTS, INC., and
TT COMPANIES, INC.,

Plaintiffs,

VS.

CHESTER J. DRASH, JR., and
DRASH CONSULTANTS, LLC,

Defendants.

Case No. 2:12-cv-02345-EFM-KMH

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiffs’ Motion to Enforce Settlement (Doc. 90),

Plaintiffs’ Motion to Strike Portins of Affidavits of Carl PTobey and Chester Drash (Doc. 94),

and Defendant Chester Drash’s Motion for Letwvé-ile Additional Suggestions in Opposition

to Plaintiffs’ Motion to Enforce SettlementDoc. 104). All threemotions relate to a

Memorandum of Settlement Agreement the parties entered into on May 7, 2013, after mediating

this litigation and a related arbitration procegd For the following reasons, the Court grants

Plaintiffs’ Motion to Enforce Settlement, grantspart and denies in pgaPlaintiffs’ Motion to

Strike, and denies Drash’s Motion foedve to File Additional Suggestions.
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Factual and Procedural Background

Terracon Consultants, Inc. (“Terracon”) iDalaware corporation with its principal place
of business in Johnson County, Kansas. dcem provides nationwad consulting services
related to engineering and other scientifi@tters, including geotechnical, environmental,
construction, and facility issues. TT Comp Inc. (“TT Companies”) is a holding company
that owns all of the outstandirsfock of TSVC, Inc., which, in ta, owns all of the outstanding
stock of Terracon. In October 2004, Terracogquaed Drash Consulting Engineers, Inc., an
engineering consulting firm owdeby Defendant Chester Drashdaothers. Drash served as
Division Manager and Senior Vice Presidenfefracon from October 2004 until he resigned in
July 2011. Drash also served on TT Comparbesird of directors from January 2008 to July
2011.

Plaintiffs generally allegéhat when Drash left Terracon July 2011, he misrepresented
what he intended to do and instead formedeav company that competes with Terracon.
Plaintiffs also allege thdDefendants misappropriated a larggume of Terracon’s proprietary
information and that Defendarase using, without Terracon’s ipaission, Terracon’s federally
registered and common law teadarks. Plaintiffs’ Second Amded Complaint asserts claims
for misrepresentation, misappropriat of trade secrets, breach fafuciary duty, conspiracy to
breach fiduciary duty, tortious interferendeademark infringement, and unfair competition
against Defendants. In addition, Drash initiaéa arbitration proceeding against TT Companies
for breach of a promissory note given him as weration for repurchase tis shares of stock
in TT Companies when he resigned in July 2011.

On May 7, 2013, the parties mediated this latvand the related atipation proceeding.

At the end of the day, the parties exedute “Memorandum of Settlement Agreement”
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(“Settlement Memorandum?”) prepared by thedméor. The Settlement Memorandum provides
the key terms of the parties’ agreement,udalg a payment schedusetting forth Terracon’s
obligation to pay Drash under the promissory notetual releases of all claims, and dismissal
with prejudice this suit and Drash’s arbitost proceeding. The Settteent Memorandum also
contains a provision regarding lst of documents that Plaintiffs claim as their intellectual
property or trade secrets thaere allegedly misappropriated BDefendants. Paragraph 1.D. of
the Settlement Memorandum states as follows regarding this list:

Attached to this Memorandumre three versions of astiof electronic files in

possession of Drash and/or DC. Thistlement is contingent upon subsequent

agreement of the parties about which files may be removed from the list. Drash

will submit a proposed list diles to be removed from the list and if Terracon

does not agree, then the parties will nege in good faith as to removal of files

from the list. If an agreement is réad, then Drash and Dghall permanently

delete and wipe all electronic documergsnaining on the list.Drash, DC and

either (i) The Tobey Law Firm or (iiprash’s IT consultant shall certify to

Terracon that the agreed-upon remainiilgs from attached list have been

permanently deleted and wiped. If siggod faith negotiationail to produce an

agreement by 3:00 p.m. CDT, May 17, 2013, ttles settlement agreement shall

be void®
Finally, the Settlement Memorandum containseading titled “Documents Required” and lists
under that heading “Settlement Agreement, indgdeleases of claims” and “Stipulation/Order
of Dismissal with prejudicéor lawsuit and arbitration®”

Over the next week, the parties commumdategarding the list of documents and a

formal Settlement Agreement. Plaintiffs contéhdt the parties agreed on a final list on Friday,

May, 17, 2013, at 10:26 a.m., when Plaintiffs’ calnsent Defendants’ counsel an e-malil

! Settlement Memorandum, Doc. 93-2, p. 2.

2 Settlement Memorandum, Doc. 93-2, p. 3.



agreeing to remove a certain file from the lisdl atating, in part, “[s]ave are agreed on a list.”
Defendants disagree, assertititat the parties never reached an agreement as to which
documents should be removed from the list.

With regard to the formal Settlement Agreement referenced in the Settlement
Memorandum, Plaintiffs’ counsel sent Defentfa counsel a proposedftaft on May 13, 2013.
Defendants’ counsel responded to that e-mailMay 17, 2013, at 10:53 a.nstating that the
parties should simply prepare a supplementht Settlement Memorandum that identifies an
agreed upon list of documents. A few hours labefendants’ counsel sent another e-mail to
Plaintiffs’ counsel stating #t the Settlement Memorandum required formal settlement
documents to be prepared by 3:00 p.m. that dayhi® settlement to be effective. Plaintiffs’
counsel responded, stating that he would notabke to complete the formal Settlement
Agreement by the 3:00 p.m. deadline but thawas not necessary for the settlement to be
enforceable. The parties did not and currehdye not come to an agreement on the formal
Settlement Agreement. The primary issue preventing the parties from completing such
agreement is whether paragraph 1.D. of @®ttlement Memorandum requires Defendants to
delete all copies of each file on the list or only the specific electronic file listed, leaving
Defendants in possession of astiier copies they may have of the same document.

On May 20, 2013, the parties held a telephseteeduling conference with the arbitrator
regarding the arbitration proceeding. During tifleconference, TT Companies asserted that the
parties had settled this case and the atlitrgoroceeding through the Settlement Memorandum.

Drash, however, disagreed. The arbitrator thelered the parties to submit briefs on whether

®  E-mail from Plaintiffs’ Counsel to Defendants’ Counsel, Doc. 93-6 p. 2.



the arbitration agreement was still in effect sdloht he retained jurisdiction or whether his
jurisdiction was superseded the Settlement Memorandum.

On June 20, 2013, after submitting its brief te #nbitrator, Plaintiffs filed a Motion to
Enforce Settlement, asking the Court to ecdéothe terms of the Settlement Memorandum.
Defendants’ response to Plaintiffs’ Motion to Erm® included the Affidavits of Carl P. Tobey
and Chester Drash. Plaintiffswealso filed a Motion to Strikportions of these affidavits on
the basis that they contain inadmissible legal conclusions and argument.

On July 3, 2013, the arbitrat@sued an Order finding thab agreement was reached by
the 3:00 p.m. deadline on May 17, 2013, and eesalt, the Settlement Memorandum was void
pursuant to its terms. On August 27, 2013, thetratbr held a hearingn the remaining issues
in the arbitration. The arbiti@at issued his FinaDrder and ArbitratiorAward (“Final Award”)
on September 11, 2013, sustaining Drash’s brezclcontract claim and awarding Drash
damages. Drash subsequently filed witle Bourt a Motion for Leave to File Additional
Suggestions In Opposition to Plaintiffs’ Motion to Enforce Settlement arguing that the
arbitrator’'s Final Award precludethe Court’s examination of winetr an enforceable settlement
was reached.

The Court will decide Plaintiffs’ Motion to Ske Portions of Affidaits of Carl P. Tobey
and Chester Drash, Drash’s Motion for Leavd-ile Additional Suggdfons in Opposition to
Plaintiffs’ Motion to Enforce Settlement, and Piglifs’ Motion to Enforce Settlement in this
Order.

Il. Plaintiffs’ Motion to Strike Port ions of the Tobey and Drash Affidavits
Plaintiffs contend that podns of the affidavits that Dendants submitted in opposition

to Plaintiffs’ Motion to EnforceSettlement should be strickerspecifically, Plaintiffs contend
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that paragraphs 5, 9 through 14, and 16 of thelDAdBdavit and paragraphs 4 (fifth through
ninth bullets), 5, and 7 of the Tobey Affidawbntain legal conclusienand argument that are
inadmissible. Defendants did not file a respansgpposition to Plaintis’ Motion to Strike.

“Under the personal knowledge standard, ¢alaration] is inadmissible if ‘the witness
could not have actually peeived or observed that weh he testifies to.”* Conclusory or self-
serving affidavits are insufficieit. The Court must also sfiegard legalconclusions.
Additionally, statements of “gre belief in [a declaration] must be disregarded.”

The Court finds that portions of both tli®rash and Tobey Affidavits contain legal
arguments that are inadmissible before the CoRaragraphs 5, 9, 101, and 16 of the Drash
Affidavit generally state that: (1) the pag did not agree on what documents should be
removed from the list attached to the Settlement Memorandum; (2) the conditions set forth in the
Settlement Memorandum that were required for seéld to be effective were not met, and thus
the Settlement Memorandum was deemed void; (3¢ tisano settlement in existence that settles
this litigation or the arbitration proceeding; af@) contrary to Plaintiffs’ belief, the Settlement
Memorandum does not require that paper fileslbstroyed in the formal settlement document
and this dispute between the parties became one of the reasons the Settlement Memorandum is
void. The Court finds these statements to lpallargument rather than fact. Accordingly, the

Court strikes paragraphs 5, 9, 10, 11, and 16 from the Drash Affidavit.

* Argo v. Blue Cross & Blue Shield of Kan., Ing¢52 F.3d 1193, 1200 (10th Cir. 2006) (quotihgjted
States v. Sinclajrl09 F.3d 1527, 1536 (10th Cir. 1997)).

5 d.

® See Trestle & Tower Eng’g, Inc. v. Star Ins...Ct8 F. Supp. 2d 1166, 1167 n.1 (D. Kan. 1998)
(holding that the court shall disregard those portions of the affidavit containing leghistons).

" Argo, 452 F.3d at 1200.



Similarly, paragraphs 4 and 7 of the Tob&ffidavit also contain statements that are
legal argument. Paragraph 4 bullet point 5 stqtelhat these documents reveal — when viewed
in total and in chronological context — is thlaére was essentially no agreement reached on any
of the issues that were pending when the 05/07/13 mediation ended and the MEMORANDUM
was created™ And bullet point nine of paragraph 4 sstone thing [] is clear, Plaintiffs know
that there is no agreement on even the files to be remdvexhtl paragraph 7 of the Tobey
Affidavit states that “the Memorandu became void pursuant to its term%.” The above-
referenced statements are not fact but a eystit of Defendants’ legposition regarding the
enforceability of the Settlememiemorandum. The Court theoeé strikes paragraph 4 bullet
points 5 and 9 and paragraph 7 of the Tobey Affidavit.

The Court denies Plaintiffs’ motion with resy to the remaining paragraphs Plaintiffs
seek to strike in the Drash and Tobey AffidaviRlaintiffs contend tt paragraphs 12 through
14 of the Drash Affidavit should be stricken tire basis that they ofate Fed. R. Evid. 408
because they refers to the parties’ settlement efforts after May 17, 2013. While these paragraphs
do refer to and attach a draft formal Settlenfegreement, they do not violate Fed. R. Evid. 408.
That rule bars the use of sefttlent negotiations “to prove or digwve the validity or amount of a
disputed claim or to impeach by a pribrconsistent statement or contradictidh.” Here,

Defendants are not offering evidence of settlemegbtiations to prove or disprove the validity

8 Tobey Affidavit, Doc. 92-4, p. 3.
° d.
10 Tobey Affidavit, Doc. 92-4, p. 4.

1 Fed. R. Evid. 408.



of Plaintiffs’ claims or for impeachment purpose$herefore, these mgraphs are admissible
before the Court.

Finally, Plaintiffs argue that paragraphod the Tobey Affidavitshould be stricken
because it contains self-serving, post-hoc arguméné Court disagrees. Tobey’s statements in
paragraph 5 are not argument and merely refelocuments lists attached to the Drash and
Tobey Affidavits. Accordingly, the Court dexs Plaintiffs’ motion with respect to this
paragraph.

lll.  Drash’s Motion for Leave to File Additional Suggestions

Drash seeks leave to file Additional Suggestions in Opposition to Plaintiffs’ Motion to
Enforce Settlement on the basis that the arbitrator's Final Award precludes the Court from
examining whether the parties reached an enfoleesditlement agreement. The District of
Kansas has construed a motion for leavel¢oa supplemental memorandum in opposition to a
motion submitted by an opposing party amation for leave to file a sur-reply. A party must
obtain leave of court lere filing a sur-reply® In extraordinary circumstances, the Court may
grant leave to file a sur{pey on a showing of good cau¥é.

Drash’s Additional Suggestions are based enattibitrator’'s Final Award. The arbitrator
issued the Final Award on September 11, 2013, hwhias after Defendant@deadline to respond
to Plaintiffs’ Motion to Enforce Settlement. &h argues that because the facts and arguments
in the Additional Suggestions could onbe submitted after September 11, 2013, he has

demonstrated good cause as to why the Court dhgmaint him leave. Imesponse, Plaintiffs

12 Annett v. Univ. of Kan216 F. Supp. 2d 1249, 1265 (D. Kan. 2002).
13 Humphries v. Williams Nat. Gas 4998 WL 982903, at *1 (D. Kan. Sept. 23, 1998).

14 Coxv. Ann2013 WL 589693, at *1 (D. Kan. Feb. 14, 2013).



argue that Drash has not shown good cause becausebitrator did not hee authority to rule
on the enforceability of thBettlement Memorandum.

The Court finds that Drash has not shogood cause as to why he should be granted
leave to file the Additional Suggestions. T@eurt has reviewed the Additional Suggestions
and, as explained in its analysis of Plaintif¥&tion to Enforce Settlement below, finds that the
arguments presented would not alter the Csuetbnclusion regardinglaintiffs’ Motion to
Enforce. Accordingly, the Court denid3rash’s Motion for Leave to File Additional
Suggestions.

IV.  Plaintiffs’ Motion to Enforce Settlement

Plaintiffs seek to enforce the Settlem&emorandum against Defendants arguing that it
contains the essential terms of the partiagreement and is enforceable. In response,
Defendants argue that (1) the ardtor’s Final Award precludes the Court from re-examining the
enforceability of the Settlement Memorandum and (2) the Settlement Memorandum is not
enforceable because the conditions set forth forisettlement to be effective never occurred
and because Plaintiffs are in breach of thél&eent Memorandum because they did not make
the required timely payment to Drash under Ssttlement Memorandum. As explained more
fully below, the Court rejects Defendants’ argants and finds that the Settlement Memorandum
is an enforceable agreemt between the parties.

A. The Arbitrator’s Final Award Is Not Preclusive.

Defendants assert that the arbitratorsaFiAward precludes the Court from examining
whether the Settlement Memorandum is enforceablie response, Plaintiffs argue that the

arbitrator lacked authority to issue a ruling regarding the enforceability of the settlement



agreement, and therefore, anggusive effect the arbitratortslling had must be denied by the
Court. The Court ages with Plaintiffs.

“[Alrbitration is a matter of contractnal a party cannot be geired to submit to
arbitration any dispute which H&s not agreeso to submit*®> The question of arbitrability is
an issue for judicial determinatidh. There is a presumption of arbitrability and doubts should
be resolved in favor of coveradfe That presumption, howevehauld be applied only “where it
reflects, and derives its legitimacy from, a judictonclusion that arbitration of a particular
dispute is what the parties intended becausé& #xpress agreement to arbitrate was validly
formed and . . . is legally enforceable and is best construed to encompass the Hispute.”

Plaintiffs rely heavily on tb Tenth Circuit's decision ifRiley Manufacturing Co. v.
Anchor Glass Container Corp’ in arguing that the arbitrator lacked the authority to issue a
ruling regarding the enforceability of the Settlement MemorandunRiléy, the Tenth Circuit
addressed the effect of an araiion provision in an expired mafacturing agreement that was
superseded by a settlent agreement. In 1991, Riley entered into a manufacturing and
distribution agreement under whi&tiley agreed to provide Anchesun and tea jars and Anchor

agreed to market Riley’s produéfs. The manufacturing agreement expired in 1894n 1995,

15 AT&T Tech., Inc. v. Commc’ns Workers of Ameri#h U.S. 643, 648 (1986) (citation omitted).
% |d. at 649 (citation omitted).
I |d. at 650 (citation omitted).

8 Granite Rock Co. v. Intl Brotherhood of Teamstet80 S. Ct. at 2859 (quotirfgirst Options of
Chicago, Inc. v. Kaplarb14 U.S. 938, 943 (1995))

19157 F.3d 775 (10th Cir. 1998).
20 |d. at 776.

2 |d. at 777.
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Riley threatened to sue Anchdéor copyright infringement &r it learned that Anchor was
allegedly still using Riley’s copyrighted desigfis.The parties then entered into a settlement
agreement, which had no arbitration psion, to resolve the copyright dispdte.

Eight months after entering into the settlement agreement, Riley again discovered that
Anchor was allegedly selling sun teasjavith Riley’s copyrighted desigii8. Riley sued Anchor
again, asserting copyright infringeent and trade secret claiffis.In response, Anchor argued
that the manufacturing agreement recglitiee parties to arbitrate the dispéfteThe district court
disagreed and denied Anchor®tion to compel arbitratiof.

On appeal, the Tenth Circuit held that abitaation provision in acontract is presumed
to survive the expiration of that contract gdethere is express or implied evidence that the
parties intended to override the presumpfforihis presumption, howevedisappears if (1) the
parties expressly or clearly imply an intentépudiate post-expiration attability and (2) if the
dispute does not arise under the previous corfttaBased on the second prong of this analysis,
the Tenth Circuit found that therbitration clause in the maradturing agreement only applied

to disputes that arose under the manufacturing agreéfefterefore, Anchor only had the

2 .
B .
2 1d. at 778.
% d.
% d.
2 1d. at 779.
% 1d. at 781.
2 d.
0.
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right to demand arbitration of those claimRitey’s lawsuit that arose under the manufacturing
agreement but were not addrebgethe settlement agreeméht.

Unlike Riley, this case does not involve an exgimntract. Howewve it does involve a
settlement agreement that supersedes an agreeorgaining an arbitration clause. Indeed, the
Settlement Memorandum states that the paymobligation set forth in paragraph 1.A.
“supersedes Terracon’s obltgms under the August 1, 2011,0oprissory note and any other
obligations of Terracon t®rash.” Also likeRiley, the Settlement Memorandum does not
contain an arbitration provision, which indicates tin&t parties did not tand to submit disputes
regarding the Settlement Memorandto arbitration. Furthermor#je dispute at issue does not
arise out of Drash’s promissory note but ®ettlement Memorandum. The parties dispute
whether the condition or conditions set forththie Settlement Memorandum for settlement to be
effective were met. Therefore,lflmving the Tenth Circuit’'s reasoning Riley, the Court finds
that the arbitrator lacked thauthority to issue a ruling reghng the enforceability of the
Settlement Memorandum and the Final Awdags not have preclusive effect.

B. The Settlement Memorandum is an Enforceable Agreement.

A settlement agreement is a contract, #metefore, “[ijssues involving the formation,
construction and enforceability of a settlemagteement are resolved by applying state contract

n32

law “Settlement agreements enjoy a favored status in KafSaslhder Kansas law, a

settlement agreement is enforceable if there teen a meeting of the minds on all essential

3.
%2 United States v. McCal35 F.3d 1211, 1215 (10th Cir. 2000).

3 Earthmovers, Inc. v. Masse3008 WL 1924938, *2 (D. Kan. Apr. 30, 2008).
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terms and the parties intend to be bound BY Moreover, “the fact that the parties contemplate

the subsequent execution of a formal instrument as evidence of their agreement does not
necessarily imply they haveot already bound themselves # definite and enforceable
contract.® Even if the parties leave some matterbéodetermined in the future that “ ‘should

not prevent enforcement, if some method of heteation independent of a party’s mere “wish,

will and desire” exists, either by virtue of the agreement itself or by commercial practice or other
usage or custom.®® The law only requires reasonable certainty, not absolute certainty, as to the
terms of the agreemett.

Defendants argue that the Settlementnmdeandum is not an enforceable agreement
because the parties never satisfied the comditin the Settlement Memorandum required for
settlement to be effective. Specifically, fBredants contend that the Settlement Memorandum
required the parties to agree arist of documents that were lb@ removed from the document
lists attached to the Settlement Memorandwm3:00 p.m. May 17, 201&nd that the parties
were required to execute a formal twhent Agreement by 3:00 p.m. May 17, 2013.
Defendants argue that because the partidedfao meet these conditions, the Settlement
Memorandum is not enforceable. The Coukginot agree with Defendants’ arguments.

First, the Court finds that the parties didfact agree on a list of documents to be

removed from the lists attached to the Settlement Memorandum. The evidence shows that as of

% Dougan v. Rossville Drainage Dis.5 P.3d 338, 352, 270 Kan. 468, 487-88 (2000).

% Phillips & Easton Supply Co., Inc. v. Eleanor Int'l, In612 P.2d 379, 384, 212 Kan. 730, 735 (1973).

% Nat'l Farms Org., Inc. v. Kinsley Bank31 F.2d 1464, 1470 (10th Cir. 1984) (quotBagtler v.
Westgate State Bank96 P.2d 156, 162, 3 Kan. App. 2d 403, 4€8;d on other grounds602 P.2d 1276, 226 Kan.
581 (1979)).

37 Lessley v. Hardage727 P.2d 440, 446, 240 Kan. 72, 79 (1986).
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7:03 a.m. on May 17, 2013, the parties were dowsiXalisputed items fra the document list.
Two hours later, the parties reached an agreeasetd all but one document, and at 10:26 a.m.,
Plaintiffs agreed to remove that document from likt and stated that the parties were “agreed
on a list.®® Defendants have not introduced amntemporaneous communications or other
evidence that indicates that the parties weog in agreement. The lists Defendants have
produced as evidence that no agreement waseadaghre created idune 2013, well after the
parties dispute regarding the erdeability of the Settlement Memandum arose. Therefore, the
Court finds that the parties satisfied parayrd.D. of the Settlement Memorandum requiring the
parties to agree as to which files werguieed to be removed from the list.

Second, the Court finds that the prepiara and execution of a formal Settlement
Agreement was not a condition that the partieeewequired to meet by the 3:00 p.m. May 17,
2013, deadline for the Settlement Memorandurbet@nforceable. Defendants refer to language
stating “[t]his settlement is contingent upon subsequent agreement of the partiésand “[i]f
such good faith negotiations fail to produceagmeement by 3:00 p.m. CDT, May 17, 2013, then
this settlement agreement shall be v8idi arguing that the partiesere required to execute a
formal settlement document by the 3:00 p.readline for the Settlement Memorandum to be
enforceable. That language, however, is fegth in paragraph 1.D. of the Settlement
Memorandum and refers only to the condition that the parties agree on a list of documents to be
removed from the attached document lists. ddes not require the execution of a formal

Settlement Agreement. Furthermore, théenence in the Settlement Memorandum to a

3 E-mail from Plaintiffs’ Counsel to Defendants’ Counsel, Doc. 93-6 p. 2.

39 Settlement Memorandum, Doc. 93-2, p. 2.

40 d.
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“Settlement Agreement, including releases of claffhsbmes at the end of the document and
lists the party responsible for drafting it. Thes@o language stating that this document must be
prepared and executed by the 3p0@. deadline for the Settleméviemorandum to be effective.
And, the fact that the parties contemplated arafoon of a more formal settlement document to
supplement the Settlement Memorandum does mean that they did not already bind
themselves to an enforceable contfactAccordingly, the Court rejects Defendants’ argument
that the Settlement Memorandum is not enforcebbtause the partiesddnot execute a formal
Settlement Agreement by 3:00 p.m. May 17, 2013.

Defendants also argue that the Settlement Memorandum is unenforceable because
Plaintiffs failed to make the required firsayment to Drash by the May 17, 2013, deadline.
Defendants assert that because Plaintiffsrabeeach of the Settlement Memorandum by failing
to make the payment, they cansetk to enforce itDefendants have notted any authority in
support of this argument. Furtingore, the evidence shewhat Plaintiffs hd prepared and were
ready to send a check to Defendants by the Vil deadline but chose not to after Defendants
stated that if the draSettlement Agreement was not returt@dhem by the 3:00 p.m. deadline,
then the agreement was void. Plaintiffs evenretfdo provide the chedk a mediator to hold
in escrow pending further discusss by the parteregarding settlemeriiut Defendants refused
this offer. Defendants’ anticipatory breachtbé Settlement Memorandum cannot be used to
show that the parties never reached an agreeondhat the Settlement Memorandum is void.

The Settlement Memorandum contains the essential terms of the parties’ agreement and

is enforceable. The SettlenteMemorandum identifies the paas to this lawsuit and the

4 Settlement Memorandum, Doc. 93-2, p. 3.

42 See Nat'| Farmers Org., Inc731 F.2d at 1470.
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arbitration proceedifij and states that they have “reached the following agreements as a result
of mediation . . . # Paragraph 1.A. supersedes the pssony note that wathe subject of the
arbitration proceeding and sets forth theavngayment schedule to Drash. Paragraph 1.B.
requires the parties to provide mutual releasedlaflaims. Paragraph.C. requires the parties
to dismiss and withdraw this lawsuit and thbeitation proceeding. Finally, paragraph 1.D. sets
forth the parties agreement to destroy the items on the agpeeddocument list. These four
paragraphs show that the pas had a meeting of the minds on the essential terms of the
agreement.

Finally, the parties dispute whether paeggr 1.D. requires Defelants to destroy all
copies or just the singkectronic copy stated on the agreed IRaragraph 1.D. states in part:

Drash will submit a proposed list of filde be removed from the list and if

Terracon does not agree, then the partilsnegotiate in goodaith as to removal

of files from the list. If an agement is reached, then Drash and Bigall

permanently delete and wipe all éf@mic documents remaining on the ff3t
Plaintiffs argue that paragraph 1.D. requires Defendants to purge all copies, paper and electronic,
of the files on the agreed list while Defendantguarthat paragraph 1.D. only requires them to
delete the single electronic copy stated on the Ti$te purge requirement of paragraph 1.D. is a
matter of contract interpretation, and thus, tleei€must first consider whether the language of

paragraph 1.D. is ambiguous. “Language imatm@act is ambiguous when the words used to

express the meaning and intentiorila# parties are insufficient the sense that the contract may

*3 The Settlement Memorandum names Terracon instead of TT Companies as the Respondent in the
arbitration proceeding. Neither partontends that this error showsaththere was no meeting of the minds
regarding the Settlement Memorandum, as it appears ta &&ivener's error that does not detract from the
enforceability of the agreemenGeeRestatement (Second) of Contracts5® {stating that a court may reform a
writing to correct a mistake of the parties except to thenettat the rights of third parties will be affected).

4 Settlement Memorandum, Doc. 93-2, p. 2.

45

Id. (emphasis added).
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be understood to reach two or more possible meanffigetie Court finds that paragraph 1.D. is
ambiguous because it could be interpreted tpuire Defendants to delete all copies of the
electronic files on the agreed listibcould be interpreted to regaiDefendants to just delete the
single electronic copy ated on the list.

The Kansas Supreme Court has held thagrevtihere is ambiguity or uncertainty in a
contract, the intent of the parties is detemirby considering the language employed by the
parties, the circumstances existing when #geeement was made, the object sought to be
attained, and other rcumstances, if any, #h clarify the intat of the partie§’ Contract
interpretations which give meaning to all termsiicontract are preferable to those that dd‘hot.
Here, paragraph 1.D. requires fBedants to “permanently déde and wipe” the remaining
documents on the list. AllowinBefendants to keep identicabies of the same document in
other locations and formats is not a permardggietion and frustratethe entire purpose of
paragraph 1.D. For example, if Defendants @tewed to only deletéhe listed electronic
document, they could theoretically still usattldocument by converting its hard copy form to
electronic form and resawj it to its original location. Thefore, the Court construes paragraph
1.D. to require Defendants to delete all copidsthe listed documents in their possession,

custody, or control.

%6 Richardson v. Northwest Cent. Pipeline Coif#0 P.2d 1083, 1087, 241 Kan. 752, 758 (1987).
" Univ. Motor Fuels v. Johnsto®17 P.2d 877, 881, 260 Kan. 58, 63 (1996).

8 Dillard Dep't Stores, Inc. v. State, Dep't of Human.R&3 P.3d 358, 363, 28 Kan. App. 2d 229, 235,
(2000) (citingMastrobuono v. Shearson Lehman Hutton,,I6&4 U.S. 52, 63 (1995)).
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IT IS ACCORDINGLY ORDERED this 19th day of November, 2013, that Plaintiffs’
Motion to Enforce Settlenme (Doc. 90) is herebRANTED.

IT IS FURTHER ORDERED this 19th day of November, 2013, that Plaintiffs’ Motion
to Strike Portions of Affidaws of Carl P. Tobey and Ches Drash (Doc.94) is hereby
GRANTED IN PART AND DENIED IN PART .

IT IS FURTHER ORDERED this 19th day of November, 2013, that Defendant Chester
J. Drash, Jr.’s Motion for Leave to File Atldnal Suggestions in Opposition to Plaintiffs’
Motion to Enforce Settlement (Doc. 104 D&NIED.

IT IS SO ORDERED.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE
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