Sandidge v.

Turner Unified School District, et al. D
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

S.S., a minor child by and through her )
mother, AMANDA SANDIDGE, )
)
Maintiff, )

)

V. ) CaséNo. 12-CV-02346-CM

)
TURNER UNIFIED SCHOOL )
DISTRICT #202,etal. )

)
Defendants. )

MEMORANDUM AND ORDER

Plaintiff alleges that her Fourth Amendment tgytvere violated when she was subjected to
search of her bra by school @ffils acting on information frormather student that plaintiff was
hiding marijuana or marijuana paraphernalia in her b&he also alleges staiaw claims for false
imprisonment and intentional inflion of emotional distress. Defenda move to dismiss plaintiff's
claims. For the following reasons, the court dgs@s plaintiff's 42 U.S.C. § 1983 claim against all
defendants and remands her state law claims.

l. Background

In December 2011, plaintiff was fifteen yeard ahd a tenth gradat Turner High School,
which is part of the Turner Unified School DistrNo. 202 (“School Distri¢j. She had never had
any issues with drugs and did not associate stitbents that used drughe school officials at
Turner High School include Paul Colwell (principdilancy Bartek (assistaprincipal), Ernestine

Bowren (nurse), and J.R. Tallh (school resource officer).

! Amanda Sandidge brings this lawsuit on behalf of her minor daughter and is techniqaléyriife For

convenience, the court refers to her daughter as plaintiff in this order.
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On December 9, 2011, plaintiff was told to go te gincipal’s office. On her way there, she

was met by Ms. Bartek and taken to Ms. Bartek’sceffiIn her office, Ms. Bartek accused plaintiff of

having drugs or drug paraphernalia and demandeshtals plaintiff's belongingsPlaintiff consented
to a search of her shoes, her backpack, and ddyat search of her person. Mr. Talbert conducte

the searches and found nothing.

After these searches, Ms. Bartek explaineddhsgarch of plaintiff's bra was required because

another student had reported to. @olwell earlier that day th@laintiff was hiding marijuana or
marijuana paraphernalia in her bialaintiff did not consent tosearch of her bra. Ms. Bartek
attempted to call plaintiff's mother to get consemtdsearch but was unable to reach her. Ms. Ba
then called plaintiff's grandfatihevho “may or may not have given some type of permission” to
search plaintiff. (Doc. 24 at 4.)

Ms. Bartek and Mr. Talbert then escorted pi#find Ms. Bowren’s office. Ms. Bartek, Ms.
Bowren, and plaintiff went insid®ls. Bowren'’s office while Mr. Talbert waited outside. Then Ms.
Bowren “attempted to pull up [plaintiff's] shirnd placed her hands on [plaintiff's] breastsld.X
Plaintiff moved away and again tdieth women that she did not consnthis search. Ms. Bartek
and Ms. Bowren then “coerced [plaintiff] to lifip her shirt and bra away from her body exposing h
breasts.” Id.) No drugs or drug paraphernalia wésand. Mr. Colwell (pincipal) had “full
knowledge of and allowed the strip search to occud?) (

Plaintiff returned to class. Twenty minufagser, Ms. Bartek “pulled [plaintiff] out of the
classroom and threatened [plaintiff] with suspendiahe told anybody about the strip searchHd.)(
Plaintiff did not return to school until Januéy2012, and she disenrolled from Turner High Schoo

in March.
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On March 16, 2012, plaintiff’'s mother filed tHewsuit in state court against the School
District, Mr. Colwell, Ms. Bartek, and Ms. Bowre She sued the individual defendants in their
official and individual capacitiesln her complaint, plaintiff ieges state law claims for false
imprisonment and intentional irdtion of emotional distress. $lalso alleges that defendants
violated her Fourth Amendment rights andeaass claims under 42 U.S.C. 8 1983. Defendants
removed this case to federal court and moved toigiéssatl of plaintiff's claims. After defendants’
motion to dismiss was fully briefe plaintiff moved for leave to aemd her complaint. The court
granted plaintiff's motion and denied defendawotsginal motion to dismiss as moot and without
prejudice. Plaintiff filed her amended complai@urrently before the court is defendants’ second
motion to dismiss. In this motion, defendantkenaubstantially the same arguments. Defendants
also move to strike various portioagplaintiff's amended complaint.

Il. The Court Dismisses Plaintif's 42 U.S.C. § 1983 Claims

Defendants move to dismiss plaintiff's 42 LS8 1983 claims pursuant to Federal Rule of
Civil Procedure 12(b)(6). In eusting a motion under this rule, “aliell-pleaded factual allegations
in the amended complaint are accepted as trdeviawed in the light most favorable to the
nonmoving party.”Sutton v. Utah State Sdbr the Deaf & Blind 173 F.3d 1226, 1236 (10th Cir.
1999).

A. The court dismisses plaintiff's 42 U.S.C. 8 1983 claim against the School
District

Defendants argue that plaintiff's 42 U.S.C. 83%laim against the Sebl District fails to
state a claim and should be dismisdo state a claim against tBehool District plaintiff must
allege with the requisite factual particularity thia alleged unconstitatal action implements or
executes a municipal policy or occurs pursuant a cusMamell v. Dep't of Soc. Serygl36 U.S.

658, 690-91 (1978). The Supreme Court and the TenthiChave elaborateah this standard, and




generally there are four waysdtate a claim against a munidipaunder Section 1983: (1) by
alleging that the actor has policy making authority b2alleging that an official with policy making
authority either delegated or ragifl the actions of a subordinate), §§ alleging that the injuries are
caused by deliberately indifferenaiining or supervision; or (4) alleging that the municipality’s
employees acted pursuant to a formal government policy or a custom long accepted by the
governmental entityPembaur v. City of Cincinnat75 U.S. 469, 480 (198&Jjty of St. Louis v.
Praprotnik 485 U.S. 112, 123 (1988Jity of Canton v. Harris489 U.S. 378, 388-91 (1989);
Brammer-Hoelter v. Twin Peaks Charter Ac&D2 F.3d 1175, 1188-89 (10th Cir. 2010).

Applying the foregoing to plairfis amended complaint, the court determines that plaintiff
has failed to state a 42 U.S.C. § 1983 claim agaiasbtfool District. Plaintiff does not allege that
the school officials had policy making authorityattan official with policy making authority
delegated or ratified the schodficials’ conduct, or that her injies were caused by deliberately
indifferent training or supervisionSimilarly, she does not allege withe required factual specificity
that the school officials actguirsuant to a formal governmentlipg. Although she d¢ges that the
school officials “conducted an unsamable strip search of [pldiif], which was allowed by [the
School District’s] policy or custom(Doc. 24 at 6), this type of colusory allegation is insufficient
after the Supreme Court’s opinionsBell Atlantic Corp. v. Twombj\650 U.S. 544, 570 (2007), and
Ashcroft v. Igbal556 U.S. 662, 679 (2009).

This means that plaintiff's claim against the SaDistrict must relyon the theory that there
is a custom long accepted by the School Distfictonducting unreasonable searches of students.
Plaintiff alleges that Mr. Colwethreatened another student ingust 2011 with a strip search. But
plaintiff has not providedrey detailed facts about thevent that would allow the court to infer that th

threatened search was unreasonable. Moreoventifflaas not alleged thalhe School District was

e



aware of this event. Therefotle court cannot infer based oesk limited allegations any plausible
claim that the school officials acted pursuant to a custom long accepted by the School District gr that
there was widespread unconstitutional conduct in the School Dtbtmicivas “so permanent and well
settled as to constitute a custonusage with the force of lawPraprotnik 485 U.S. at 127 (internal
guotation and citation omitted). Accordingly, pldinhas not stated a plausible 42 U.S.C. § 1983
claim against the School District.

B. The court dismisses plaintiff's 42 US.C. §1983 claim against the individual
defendants in their official capacities

Plaintiffs amended complaint asserts thmeat2 U.S.C. § 1983 claim against the School
District and against thedividual defendants in their official ca@ties. A claim aginst a state actor
in his official capacity is “essentially anothgay of pleading an actioagainst the county or
municipality” and is considered uadthe standards discussed abdverro v. Barnes624 F.3d
1322, 1328 (10th Cir. 2010) (citin¢entucky v. Grahap73 U.S. 159, 165-66 (1985)). Accordingly,
for the reasons discussed above, plaintiff's 42 ©.§1983 claim against thedividual defendants in
their official capacities isleficient and dismissed.

C. The court dismisses plaintiff's 42 U.S.C. 8 1983 claim against the individual
defendants in their individual capacities

The remaining defendants argue that they aadife@dly immune from plaintiff's 42 U.S.C.
§ 1983 claim. Qualified immunity can be raised in a motion to disrhisgerington v. City of Colo.
Springs 643 F.3d 719, 732 (10th Cir. 2011). To sunthie challenge, plaiiff must demonstrate

that: (1) the facts allegédnake out a violation of a constitution@ght,” and (2) tke “right at issue

The court also notes that the School District has a ‘hifp-starch policy.” Although this policy was not attached to),
or mentioned in, the amended complaint, the policypskdic record and both parties agree that the court can
consider it in ruling on this motionGrynberg v. Koch Gateway Pipeline €890 F.3d 1276, 1279 n.1 (10th Cir.
2004);see also Van Woudenberg v. Gibsphl F.3d 560, 568 (10th Cir. 2000) (“The court is permitted to take
judicial notice of its own files and rexts, as well as facts which are a mattepublic record.”). The “no-strip-
search policy” indicates that the Sch@uastrict actually maintains policies that prohibit strip searches by school
officials.




was ‘clearly established’ at tiiene of [the] alleged misconductPearson v. Callaharb55 U.S. 223,
232 (2009).

After reviewing the amended complaint, the caaricludes that it is @ery close question as
to whether the alleged facts makat a plausible constitional violation. Thee are several alleged
facts that are very concerningttee court including the school officials’ failure to corroborate the
student-informant’s tip and the maarof the subsequent searcdbompare tdNilliams v. Ellington
936 F.2d 881 (6th Cir. 1991) (affirming district cosiifinding of no constitutional violation when a
student was searched). Therefore, the co@nmoeses its discretiomd addresses the “clearly
established” prong firstPearson 555 U.S. at 236.

To demonstrate that the school officials’ cortdtiolated clearly estadished law, plaintiff
relies on the Supreme Court’s opiniorSafford Unified School District No. 1 v. Reddib§7 U.S.
364 (2009). Irbafford the Supreme Court determined thdtca officials violaed the plaintiff's
Fourth Amendment rights when the school officedarched the plaintiffsra and underwear based
on information from another student that the giffihad distributed over-ti-counter and prescription]
strength pills to other studentét the time of the search, the schofficials knew that the plaintiff
and the other student were on friendly terms aatttie plaintiff was part of a “rowdy” group. But
the school officials did not have any informatioattthe plaintiff presenglhad pills or that the
plaintiff was hiding pillsin her bra or underwear.

In reaching this holding, the Supreme Court raited the reasonablenestandard that applies
to student searches:

In T.L.O.we recognized that the school settingduires some modification of the level

of suspicion of illicit activity needed to justitr search,” and held that for searches by

school officials “a careful balancing of governmental andgpenterests suggests that

the public interest is best served byaufh Amendment standard of reasonableness

that stops short of probable cause.” Weehthus applied a standard of reasonable
suspicion to determine thegiality of a school administratg search of a student, and
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have held that a school selar‘will be permissible ints scope when the measures
adopted are reasonably rethte the objectives of theearch and not excessively
intrusive in light of the age and sex oétstudent and the naturéthe infraction.”

Id. at 370 (quoting.L.O. v. New Jersey69 U.S. 325, 340-42 (1985)) (imat citations omitted).
Based on this standard, the court determined that the other student’s statement was “sufficientl
plausible to warrant suspicion tH#te plaintiff] was nvolved in pill distribution” and that “[t]his
suspicion of [the school officiallsvas enough to justify a search[tife plaintiff's] backpack and
outer clothing.” Id. at 373.

The Court, however, determined that the school officials violated the Fourth Amendment
they searched the plaintiff's bra and underweare Churt made clear thgt]he indignity of the
search does not, of course, outligvbut “what was missing from thsuspected facts that pointed tg
[the plaintiff] was any indication of danger teetbtudents from the power of the drugs or their
guantity, and any reason to suppose that [tam{ff] was carrying pills in her underwearld. at
376-77. Therefore, the Court conclddbat “the combination of #se deficiencies was fatal to
finding the search reasonabldd. at 377.

The Saffordopinion clearly establishekat school officials mudiave reasonable suspicion
before searching a student and this includes ‘tippart of reasonable suspicion of danger or of res
to underwear for hiding evidence of wrongdoing betosearch can reasonably make the quantum
leap from the outer clothes and baa&ks to exposure of intimate partdd. But this is a general
standard, and the issue before ttosirt is more particular. Spécally, the issue is whether it was
clearly established that the schofficials lacked reasonable suspiciwhen they searched plaintiff's

bra. In other words, is it clegrestablished that a student-informianip that she had seen plaintiff

when
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put marijuana or marijuana paraphernalia in herelréer that day insufficient to warrant reasonabl
suspicion to search plaintiff's braBafforddoes not clearly establish thizore particularized issue.
The court recognizes in thatsponding to a qualified immunithallenge, plaintiff is not
required to find Supreme Court or Tenth Cit@ases with precisely the same fad®erce v.
Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 2004). But mii#i must demonstrate that the right
allegedly violated is clearlgstablished in a more partianized and relevant sense:
The contours of the right must be suffidigrclear that a reasonable official would
understand that what he is doinglaites that right. This isot to say that an official
action is protected by quabd immunity unless the v action in question has

previously been held unlawfubut it is to say that ingdjht of the pre-existing law the
unlawfulness must be apparent.

Anderson v. Creightqr483 U.S. 635, 640 (1987) (citations omitted).

As one example, plaintiff codlhave identified Supreme Caowr Tenth Circuit case law
discussing whether an informantip justified a finding of reasonadbkuspicion in th school setting
or in other circumstancesSee, e.gUnited States v. Chave@60 F.3d 1215, 1222 (10th Cir. 2011)
(discussing relevant factors in determining whethigp provides reasonable suspicion). But plainti
did not make this showing or engage in this anafiyshad it is not the cours job to search the case
law and create arguments on plaintiff’'s behaltcérdingly, plaintiff has notarried her burden and
demonstrated that the right allegestiolated was clearly establisheHiillidard v. City & Cnty. of

Denver 930 F.2d 1516, 1518 (10th Cir. 1994¢e also Garcia v. JohnsoNo. 94-1360, 1995 U.S.

% In her amended complaint, plaintiff alleges that “another student had informed the school phatiga had seen

[plaintiff] place marijuana or marijuana paraphernalia indrarearlier that day.” (Doc. 24 at 4.) This allegation
demonstrates that the student-informant’s identity could tableshed and the student could be held responsible if
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information was false. It also establishes that the irdiion was contemporaneous and based on a firsthand accunt.

Finally, it establishes some degree of particularity inttheinformant described the type of contraband and its
location.

In her opposition, plaintiff argues that discovery is ne¢dekamine the “totality of the circumstances.” But plaint
did not make a formal discovery motion or move the court to convert defendants’ motiamiotamn for summary
judgment. Indeed, plaintiff did not file a response to defendants’ motion to stay dispeweling the outcome of
defendants’ motion to dismiss. (Doc. 10.)




App. LEXIS 23282, at *11 (10th Cir. Aug. 18, 1995|Tthe second part of the burden requires the
plaintiff to show with specificity that the federaght allegedly violated wadearly established at the
time of the conduct at issue.”). Therefore, thdhiual defendants in theindividual capacities are
entitled to qualified immunity.

[1I. The Court Declines To Exercise Supgimental Jurisdiction And Remands
Plaintiff's State Law Claims

Because the court has dismissed plaintiff's43.C. § 1983 claims, the court “has dismissed
all claims over which it has oiigal jurisdiction.” 28 U.S.C. 8367(c)(3). Plaintiff’'s remaining
claims arise under state law.Ithough the court could exercisepplemental jurisdiction, the court
declines to do soSee Koch v. City of Del Cjtg60 F.3d 1228, 1248 (10th Cir. 2011) (“When all
federal claims have been dismissed, the court nmayuaually should, decline to exercise jurisdictign
over any remaining state claims.”) (internal qiotaand citation omitted). There are no compelling
circumstances that justify this cowetaining jurisdiction. In additionthis case is in the early stages

as a scheduling order has not beatered and no formal discovergs been exchanged. Accordingl

=<

the court declines to exercise supplemental jigigsoh over plaintiff's sta¢ law claims and remands
those claims to the state court. The court dsties as moot and withopitejudice the remaining
portions of defendants’ motion thsmiss and motion to strike.

IT IS THEREFORE ORDERED that Defendants’ Motion To Dismiss Plaintiff's Amended
Complaint (Doc. 25) is granted in part. Theidalismisses plaintiff'gl2 U.S.C. § 1983 claims
against all defendants. The court declinesxtercise supplemental jadiction over plaintiff's
remaining state law claims. Theoed, the court remands plaintiffemaining claims to state court
and denies the remainder of defendants’ motionas and without prejudiceThe court also denies
as moot and without prejudice defendants’ motiosttiike portions of plaintiff’s complaint.

Dated this 14th day of December, 2012, at Kansas City, Kansas.




_s/CarlosMurguia

CARLOS MURGUIA
United States District Judge
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