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I N THE UNI TED STATES DI STRI CT COURT 
                          FOR THE DISTRI CT OF KANSAS 
 

 
BLACK & VEATCH CORPORATI ON, 
 

Plaint iff,   
 

v.         No. 12-2350-SAC  
       
ASPEN I NSURANCE (UK)  LTD., et  al.,   

 
Defendants. 

 
 

MEMORANDUM AND ORDER 

  On February 13, 2018, the Tenth Circuit , with one judge on the 

panel dissent ing, vacated this court ’s sum m ary judgm ent  order and 

rem anded “ for reconsiderat ion in light  of this opinion.”  ECF#  329, p. 38. The 

panel on March 19, 2018, after pet it ions for rehearing and a m ot ion to stay 

were denied, filed its m andate vacat ing and rem anding “ for further 

proceedings in accordance with the opinion.”  ECF#  329. With the case now 

returned to this court ’s jur isdict ion to proceed consistent  with the Tenth 

Circuit ’s decision and to address all rem aining issues concerning coverage 

and possibly dam ages, the defendants, Aspen I nsurance (UK)  Ltd. and 

Lloyd’s Syndicate 2003 (collect ively “defendants”  or “Excess I nsurers” ) , 

m ove to stay the proceedings here “pending resolut ion of pet it ion for writ  of 

cert iorar i.”  ECF#  330. The plaint iff Black & Veatch Corporat ion ( “B&V” )  

opposes this m ot ion arguing the dist r ict  court  lacks jur isdict ion and, 

alternat ively, the circum stances do not  just ify a stay. ECF#  333. 
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  The Excess I nsurers ask the dist r ict  court  to exercise its inherent  

power of cont rolling its docket  and to stay the proceedings here on rem and 

pending disposit ion of the writ  of cert iorar i.  Movants dist inguish their  m ot ion 

as not  asking for a stay of execut ion or enforcem ent  of a m oney judgm ent  or 

for a stay of discovery, but  as asking only to stay or delay addit ional 

disposit ive m ot ion br iefing on the issues and argum ents rem aining for 

decision part icular ly considering the im pact  the Tenth Circuit ’s opinion has 

on those rem aining m at ters. I d.  at  ¶ 15. Movants expect  to work on their  

revised m ot ions during the pendency of the pet it ion. Consequent ly, they 

request  the court  to establish a scheduling order for both sides to subm it  

their  cross m ot ions for sum m ary judgm ent  on the rem aining quest ions of 

coverage within a given t im e, possibly 60 days, after disposit ion of the 

pet it ion. I d.  ¶ 17. 

   The plaint iff B&V correct ly puts forward that  a dist r ict  court  m ay 

not  stay the execut ion or enforcem ent  of an appellate court  judgm ent , 

because 28 U.S.C. § 2101( f) , as uniform ly interpreted and applied, provides 

that , “only the court  of appeals or a just ice of the Suprem e Court  can stay 

the execut ion or enforcem ent  of the court  of appeals’ judgm ent .”   See 

Brinkm an v. Departm ent  of Correct ions of State of Kan.,  857 F. Supp. 775, 

777 (D. Kan. 1994)  (and cases cited therein) ;  see also Vogt  v. City of Hays, 

Kansas,  2017 WL 1250826 (D. Kan. Apr. 5, 2017) , and United States v. 

Wit t ig,  2008 WL 5119986 (D. Kan. Nov. 25, 2008) . B&V argues alternat ively 
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that  even if the dist r ict  court  had the authority to stay that  it  should defer to 

the Tenth Circuit ’s assessm ent  of “ certworthiness”  in having already denied 

the Excess I nsurers’ m ot ion to stay the m andate. ECF#  333, p. 6. There is 

not  m uch, however, to com m end such deference, other than assum ing the 

panels’ perspect ive and experience, as the two- to-one decision says only, 

“Upon careful considerat ion, the Mot ion [ to Stay the Mandate]  is DENI ED. . .  

.  The Honorable Mary Beck Briscoe voted to grant  the Mot ion.”  B&V further 

argues that  the length, thorough analysis and “m undane Erie-predict ion”  in 

the Tenth Circuit ’s decision m akes the grant ing of cert iorar i unlikely. 

  I n reply, the Excess I nsurers contend the Tenth Circuit ’s decision 

did not  establish any “ finality”  which it  is t rying to stay, such as the 

enforcem ent  or execut ion upon a m oney judgm ent  or other final judgm ent . 

They argue their  m ot ion addresses the “pract icality”  of achieving “ finality”  on 

this cr it ical quest ion of how federal courts should predict  the ruling of the 

state’s highest  court  when there is an established body of lower court  

jur isprudence. By their  assessm ent , this presents at  the very least  “a 

colorable basis”  for grant ing cert iorar i.  As for the balance of interests 

involved with any stay or delay in the br iefing schedule, the defendants 

observe:  

Both sides will need t im e to re- tool their  cross-m ot ions for sum m ary 
judgm ent  on the coverage issues to address the Tenth Circuit ’s ruling 
if no review is granted. I t  is unlikely the part ies would be able to do so 
in less than two m onths. Thus, the t rue effect  of the stay pending 
resolut ion of cert ificat ion would only be a m at ter of four m onths [ six 
m onths ant icipated for cert iorar i process] . When weighing the 
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significant  potent ial advantage of not  having to proceed on this case 
pending cert iorari review, the potent ial delay of this case would be 
m inim al. 
 

ECF#  334, p. 2. 

  The court  agrees the part ies’ cross-m ot ions for sum m ary 

judgm ent  need to be “ re- tooled”  to address the Tenth Circuit ’s ruling. Any 

such new filings should com ply with the court ’s local rules and part icular ly 

with the rules discussed in the court ’s pr ior sum m ary judgm ent  order. 

Moreover, the part ies should consider the court ’s fam iliar ity with the case in 

addressing the background and detail necessary for deciding the rem aining 

issues.  

  With that  said, the court  concludes that  the Excess I nsurers are 

not  asking this court  to exercise authority it  does not  have. The m ot ion is 

not  request ing this court  to stay the enforcem ent  or execut ion of any 

judgm ent  by the Tenth Circuit .  The case was rem anded for proceedings in 

accordance with the court ’s opinion. Entering a scheduling order for the 

subm ission of new cross-m ot ions for sum m ary judgm ent  that  accounts for 

their  filing and the pendency of a pet it ion for writ  of cert iorar i does not  

cont ravene the Tenth Circuit ’s m andate or 28 U.S.C. § 2101( f) . See Harte v. 

Board of Com m issioners of Johnson County, KS,  2017 WL 4697506, at  * 3 

(D. Kan. Oct . 19, 2017)  ( “Regardless of whether § 2101( f)  or the m andate 

rule precludes the court  from  grant ing a stay pending defendants’ cert iorar i 

pet it ion, the court  agrees with the defendants that  the court , without  
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deviat ing from  the Circuit ’s m andate, has the inherent  authority to m anage 

its t r ial docket  and to schedule the t r ial of this case at  its discret ion—even if 

that  t r ial set t ing occurred after resolut ion of the defendants’ ant icipated 

cert iorar i pet it ion.” ) ;  Crim son Yachts v. M/ Y Bet ty Lyn I I ,  2010 WL 2683341, 

at  * 1 (S.D. Ala. July 1, 2010)  ( recognizing a dist inct ion between a stay of 

the circuit ’s ruling and a stay of subsequent  t r ial court  proceedings with the 

later “ theoret ically available under som e fount  of authority.” ) . Thus, the 

court  will entertain the defendants’ m ot ion and consider the cert iorar i 

process in scheduling the filing dates of the part ies’ renewed and retooled 

sum m ary judgm ent  m ot ions in response to the Tenth Circuit ’s decision.  

  While the Tenth Circuit  panel was split  on denying the requested 

stay of its m andate, the court  certainly m ust  assum e the m ajor ity did 

negat ively assess the likelihood of cert iorar i here. Judicial econom y does 

favor delaying the sum m ary judgm ent  br iefing for the cert iorar i proceedings. 

The prejudice from  this addit ional delay is not  arguably significant  based on 

the case’s advanced age, its obvious com plexity, and its discovery being 

com plete. At  the sam e t im e, the court  recognizes its charge “ to secure the 

just , speedy and inexpensive determ inat ion of every act ion and proceeding.”  

Fed. R. Civ. P. 1. For all these reasons, the court  sets the following deadlines 

for the part ies to file their  renewed and retooled cross m ot ions for sum m ary 

judgm ent . The m ot ions are due on August  3, 2018, the responses are due 

on Septem ber 3, 2018, and replies are due on Septem ber 24, 2018. Should 
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a party believe adm inist rat ion of this case would be enhanced by 

am endm ent  of the pret r ial order based on the Tenth Circuit ’s ruling, any 

m ot ions to am end should follow the sam e briefing schedule above.  

  I T I S THEREFORE ORDERED that  the defendants’ m ot ion to stay 

the proceedings (ECF#  330)  is granted insofar as the court  has considered 

the pendency of the cert iorar i proceedings in set t ing the following deadlines 

for the renewed and retooled cross m ot ions for sum m ary judgm ent  and any 

m ot ions to am end the pret r ial order, both of which are being filed in 

response to the Tenth Circuit ’s decision:   m ot ions are due on August  3, 

2018, the responses are due on Septem ber 3, 2018, and replies are due on 

Septem ber 24, 2018.  

  Dated this 1st  day of May, 2018, Topeka, Kansas. 

 

                                  s/  Sam  A. Crow____________________ 
    Sam  A. Crow, U.S. Dist r ict  Senior Judge 


