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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BHC DEVELOPMENT, L.C. and

BHCMC, L.L.C.,

Plaintiffs,
V. Case No. 12-2393-JPO
BALLY GAMING, INC.,

Defendant.

MEMORANDUM AND ORDER

This case arises out of a contract fog #ale of more than a million dollars in
specialized software, related hardware, ardvices by the defendant, Bally Gaming,
Inc., to the plaintiffs, BHC Deslopment, L.C. and BHCMQ,.L.C., for use in managing
the Boot Hill Casino and Resort in Dodge Citfgnsas. A few months before trial, U.S.
District Judge Kathryn HVratil granted defendant summyajudgment on plaintiffs’
claims of fraudulent inducement and breaxfhexpress warranty, but ruled plaintiffs
could proceed on their alternatively pleddelaims of negligent misrepresentation,
breach of contract, and breach of implied warranty of merchantabilitye parties later
consented to trial being pided over by the undersignédlS. Magistrate Judge, James

P. O'Hara® Just before jury selection, proragtby defendant’snotion to force an

L ECF doc. 152.
2 ECF doc. 163.
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election of remedie$ plaintiffs announced they wallproceed at trial only on their
negligent misrepresentation claim, i.e., plis abandoned their breach of contract and
implied warranty claims. Trial thus wa®rdined to the neglignt misrepresentation
claim and defendant’s counterclaim for $441,560.90 in goods and services that had been
billed to but admittedly not paioly plaintiffs. At the close cdll the evidence during five
days of trial, defendant moved for judgmeist a matter of law.The court denied the
motion. Later that same day, the jury rekd a verdict in favoiof plaintiffs for
$1,423,542.27 on the negligent misrepredertaclaim, and against defendant on the
counterclaint. The court entered judgment accordinylfpefendant has filed a renewed
motion for judgment as a matter of faand a motion to stay execution of judgment.
l. Defendant’s Renewed Motion for Judgment as a Matter of Law

A post-trial motion for judgment as matter of law under Rule 50(b) of the
Federal Rules of Civil Procedure is approgrianly if the evidencejiewed in light most

favorable to the nonmoving party, “pantout one way and is susceptible to no

® See ECF docs. 175, 176, and 179-81.
* ECF doc. 194
®> ECF doc. 197.
® ECF doc. 201.
" ECF doc. 199.
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reasonable inferences supportthg party opposig the motion® Such motns should

be “cautiously and sparingly grantetl.in determining whether judgment as a matter of
law is proper, the court may not weigh the evide, consider the cnbdity of witnesses,

or substitute its judgment for that of the jdfy.Rather, the court must affirm the jury
verdict if, viewing the record in a light mdstvorable to the nonmaw party, it contains
evidence upon which ¢éhjury could have properly retued a verdict for the nonmoving
party’* Conversely, though, the court must enter judgment as a matter of law for the

movant if “there is no legally sufficient @entiary basis ... with respect to a claim or

defense ... under the controlling law?”
Defendant contends that it's entitled talgunent as a matter of law on plaintiffs’
negligent misrepresentatiariaim for two basic reasons: (1) given the uncontroverted

facts of this case, most notably, the partage sophisticated bussses that negotiated

and entered into a detailed written contraghvadvice of counsel, plaintiffs’ claim is

® Sanjuan v. IBP, Ing.275 F.3d 1290, 1293 @ih Cir. 2002) (quotingBaty V.
Willamette Indus., In¢172 F.3d 1232, 1241 (10th Cir. 1991)).

®Black v. M & W Gear C0.269 F.3d 12201238 (10th Cir. 2007) (quotingeese V.
Schuckman98 F.3d 542, 548 (10th Cir. 1996)).

Y Turnbull v. Topeka State Hosf®255 F.3d 1238, 1241 (10th Cir. 2001) (citing
Lockard v. Pizza Hut162 F.3d 1062, 1068 .0th Cir. 1998)).

X Roberts v. Progressive Independence,, 1h83 F.3d 1215, 1219-20 (10th Cir. 1999)
(citing Harolds Stores, Inc. v. Dillard Dep’t Stores, In82 F.3d 1533, 1546 (10th Cir.
1996)).

12 Deters v. Equifax CretdInfo. Servs., Ing.202 F.3d 1262, 1268 (10th Cir. 2000)
(quotingHarolds, 82 F.3d at 1546-47).
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barred by the so-called “econamoss doctrine”; and (2¢ven if the economic loss
doctrine does not present an absolute barethes insufficient evidex® on an essential
element of the negligent misrepresentation claim, specifically, that defendant failed to
exercise reasonable care or competence thereby provided false information to
plaintiffs. Defendant also asserts that, assg plaintiffs were etitled to any verdict,
the allowable damages on the negligent emsesentation claim must be capped at
$281,135.00 (the amount actuapigid by plaintiffs for the dtware part of the system),
as provided in a limitation-of-damageswase in the parties’ contract.

A. Economic Loss Doctrine

Judge Vratil addressed the economic loss doctrine at length in her summary
judgment ruling®* As she explained, courts are mhnt, subject to a few recognized
exceptions, to allow negligemmisrepresentation claims (and most other tort-based
remedies) where a party seeks to recoveelpugconomic loses igircumstances that
otherwise are or should be governed by @mitlaw. Because this case involves a
written commercial contract executed at areéngth by sophisticategarties with the
advice of counsel, and because no personati@s or propertydamage are involved,
defendant asserts that tleeonomic loss doctrine shoujareclude any recovery for

negligent misrepresentatiorspecifically, defendant arguesatiplaintiffs’ only available

3ECF doc. 152 at 14-18.
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theory of recovery (albeit now abandonedjoisbreach of contract, subject of course to
the limitation-of-damageslause in the parties’ contract.

The economic loss doctrine seems to hgai@ed much traction recently in courts
throughout the United Stat&s.Hence, it is unsurprising @h defendant seeks to rely on
the doctrine here. But regardless of whateremnds are developing in other courts, it is
imperative to bear in mind th#itis court’s subject matterijgdiction statutorily is based
upon the parties’ diversity of citinship and the amount in controversy.Although
federal law controls the procedural questodrwhether judgment as a matter of law for
defendant is appropriate, in diversity caseshsas this, the substtive law of the forum
state governs the analysis of the underlying cldfim3he parties agree Kansas law is
controlling!” And, as explained bel Kansas’s highest court very recently held that
negligent misrepresentation may be a viabé®th of recovery itommercial cases even
if there’s privity of contract between the pas. As a practical matter, the determinative

guestion is what the Kansas Supreme Couwthed about negligent misrepresentation,

4 See generallyThe Honorable Michael M. Bayls, Kelly D. Eckel, & Sandra A.
Jeskie, The Intersection of Contract Law andrT @rinciples—Economic Loss Doctrine
7 Bus. & Com. Lit. Fed. Cts. 8 78:7, Anan Bar Ass’n (3d ed. rev. Nov. 2013); and
Christine Spinella Davis, Dagli Wilson, Scott R. Wolf, Fmk P. Tiscione, Van Cates,
Michael A. Sirignano, & Michelle A. BholanRecent Developmé&n in Business
Litigation, 49 Tort Trial & Ins. Prac. L.J. 89 (2013).

15> See Pretrial Order at 7 3(a) (E@6c. 92 at 2) (citin@8 U.S.C. § 1332).

' Jones v. United Parcel Serv., In674 F.3d 1187, 1195 @th Cir. 2012) (citing
Wagner v. Live Nabin Motor Sports, In¢586 F.3d 1237, 1244 (10th Cir. 2009)).

7 See Pretrial Order at3{d) (ECF doc. 92 at 2).
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not whether that court’s holding is well-reasdnar in accord with tl holdings of other
state and federal courts—th@dersigned magistrate judgell confine himself only to
the former and express no viealsout the latter.

Defendant does grudgingly acknowledgattthe Kansas Supreme Court recently
held inRinehart v. Morton Buildings, In¢hat negligent misrepresentation claims are not
subject to the economic loss daod, but defendant proceettsargue that the rationale
for that holding does not apply because facts in this case are distinguishable
Specifically, defendant emphasizetge fact that unlike irRinehart thereis privity of
contract between the parties in this case. earlier indicated, defendant argues that the
parties here are sophisticated business entitits no material disparity in bargaining
power and that they enteredetltontract under the guidanemd advice of counsel.
Defendant asserts thatethinarrow” holding inRinehartand the rationale for it does not
apply because plaintiffs survived summgndgment on their claims for breach of
contract and breach of implieglarranty. On this basis, mdant asks that the court
apply the economic loss doctrine to bar gdiffisi negligent misrepresentation claim and
grant defendant’s renewed motion for judgment as a matter of law.

Plaintiffs respond that thRinehartholding is clear and unambiguous: “negligent
misrepresentation claims are not subjecth® economic loss doctrine because the duty

underlying such claims ariséy operation of law and the dwoine’s purposes would not

8 ECF doc. 202 at 4 (citinRinehart v. Morton Buildings, Inc297 Kan. 926, 932,
305 P.3d 622 (2013)).
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be furthered by exteimy it to such claims® Further, plaintiffs argue that tfRinehart
court did not base its holdings the particular facts dhat case, but on the special
nature of the negligent misrepresentation tort.

In Rinehart the Kansas Supreme Court rejecduatight-line rule that would apply
the economic loss doctrine to bar all negligent misrepresentation claims where the parties
had contractual privitf° Indeed, the Kansas Supreme Court stated that “[ijmportantly, it
can be seen that we do notuee privity of contract agan element fothis cause of
action,nor have we said the existencecoftractual privity bars the tort**

When defendant filed itmotion for summary judgmeft,Judge Vratil carefully
analyzed and considered tleng line of cases that appilge economic loss doctrine in
Kansas, as well as the Kansas Supreme Court’s holdirginehart and held “the
economic loss doctrine doestrisar [plaintiffs’] negligent misrepresentation claifi.”
Therefore, she denied defemd’'s motion for sumnrg judgment on plaintiffs’ negligent
misrepresentation claim. Defendant nesaught reconsideration of that decision.

Notably, defendant does not argue tkta@ trial record contains evidence not

available on summary judgmenthat there was privity of contract and that sophisticated

19 ECF doc. 204 at 13-14 (quotifRjnehart 305 P.3d at 624).
?Rinehart 305 P.3d at 632.

?L1d. (emphasis added).

?> ECF doc. 83.

?* ECF doc. 152 at 17.

O:\Trial\12-2393_BHC v. Bly Gaming\12-2393-KHV-201.docx



parties entered into the conttawith the advice of counke not new information. Nor
does defendant point to any new courtisien issued after the summary judgment
ruling. Rather, defendant attempts to rge@ the same points previously made in its
motion for summary judgment. Although gniinal judgments qualify as law of the
case** defendant has provided no good reasopemsuade the undersigned magistrate
judge to change Judge Vratil's previous diog with regard tothe economic loss
doctrine andRinehart’s application to this case. loonsideration of the foregoing,
defendant’s renewed motion for judgment anaiter of law on this issue is respectfully
denied.

B. Sufficiency of the Evidence

Mindful the court might decline to apply theconomic loss doctrine, defendant
argues the verdict of negligent misrepreagoh must be set aside because there was
insufficient evidence msented that defendant was negtifgin its communications with
plaintiffs and that the communications wefa@se. Further, dendant asserts that
plaintiffs did not present any competeexpert testimony to show the information

regarding defendant’s productsdaservices was inaccurate.

24 Univ. of Kan. v. Sinks44 F. Supp. 2d 1287, 92 (D. Kan. 2008) (citingEcho
Acceptance Corp. v. Hoelsold Retail Servs., In267 F.3d 1068, 1079 (10th Cir. 2001);
Fed. R. Civ. P. 54(b) (*angrder ... that adjudicates fewtttan all the claims ... may be
revised at any time before the entry of jognt adjudicating all the claims and all the
parties’ rights and liabilities.”)).
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Plaintiffs effectively counter defendant’s arguments withfdllewing evidence:
Ramesh Srinivasan, defendian chief executive officer, testified by videotaped
deposition that he understooct thurpose of the detailed prentract request for proposal
(“RFP”), submitted by plaintiffs to defendiaand otherprospective vendors, was to
determine whether the various casino compsystems that were available in the market
met 644 specified functional requirentefor the casino in Dodge Cify. Mr. Srinivasan
also testified that he kneplaintiffs would rely upon dendant’s responses to the REP.
Clark Stewart, the chief executive officer ghintiff BHCMC, L.L.C., testified how and
why defendant’s representations in respotws¢he RFP were false, and gave several
examples in support of his testimofly. Two of plaintiffs’ on-site managers, Sharon
Stroburg and Jessica Rabe, absstified about how defendantystem failed to perform
as promised, was chronically rife withuds, and that defend&ntsystem never did
perform properly or reliably despite the conling efforts of defendant’s personnel to fix
the bugs.

Several damaging intra-company e-mait#tten by Mr. Srinivasan were admitted

into evidence. He candidly discussed the system’s deficiencies, including its inability to

5 ECF doc. 186-1 (Tr. of MiSrinivasan’s VideotapeBeposition Testimony, at 29:12
— 30:14).

2% |d. at 31:12 — 32:13.
2T ECF doc. 204, Ex. A (Partial Tr. of M&tewart’s Trial testimony, at 46:19 — 49:14
and 51: 8-13).
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run multiple promotions at oe¢ mismatched reports, anderall lack of functionality®

For example, on April 2, 204, Mr. Srinivasan wrote:

Whoever goes [to Dodge City] needs tokea real attemptio drive home the
final solutions of how [plaintiffs] can use CMP [the subject computer system] to
meet their needs. | am quite shockedvhbe [defendant’s] Services teams have
not done a better job of REALLY worlgnthrough their issues. It is quite
amazing how everyone at Bally love to operate at 30f660 and not trouble
themselves with workg out real solutionfor customers.

| did not realize till this meeting that GMwas this weak in so many areas. | am
also more than a littlsurprised how these deficieasi have persisted after all
these years of development. Are wegwast experts in explaining how CMP works
today- or are we really good at improgithe product functionality as well? Our
objectives during our meety there should be as muth understand how CMP
needs to be improved quickly to remoseme of the age-old ridiculously stone
age constraints (no expiry date functiilyayet? cannot rumultiple promotions

at the same time? Reports never mateh&® much helpinghem with work-a
rounds so that they caneushe current CMP version better. | think one of the
reasons why CMP has not moved forwamedy be because we are too confident
about it and have not fully appreciatedywhneeds to 'grow up/ a bit faster.

One other thing that came out of the meeting is how much Customer Support gives
the run-around to customensth their various 'guesses' one after the other ... try

this ... Oh did it not work?.. now try this ..... do we ria take the solutions we
suggest serious|y?

In his testimony, Mr. Srinivasan adroitlyied to minimize his e-mails as the
product of an “emotional” manager seekitog“motivate” subordinates to perform at a
level higher than what isustomary in the gaming indagt But the court finds Mr.

Srinivasan’s own printed words are sudmat the jury couldproperly infer that

8 See, e.g.ECF doc. 204, Ex. C at 2.
291d.
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defendant’'s top executive essentially hadimitted both falsity of defendant's RFP-
response and defendant’s failure to exerciasaeable care. If that were not enough, Joe
Sellens, a former audit enforcent agent for the regulating Ksas Lottery, testified that
Mr. Srinivasan admittetb him that the system had “frably been pushed out to market
too fast” and “probably needed some morecuring or development testing before it
actually had been put on the mark&t.”

Of course, “[tlhe jury has the exdive function of appraising credibility,
determining the weight to be given to ttestimony, drawing infereees from the facts
established, resolving conflicts in theigance, and reachingltimate conclusions of
fact.”*' In order to defeat defenuigs motion, plaintiffs mussimply point to evidence in
the trial record that could persuadeeasonable jury to find for plaintiff&.

Viewing the evidence presedtaen the light most favorable to plaintiffs, they
assert (and the court agredéisat the jury had more tham sufficient basis to conclude
defendant’s representations were false and that defendant was negligent in its response to
plaintiffs’ RFP. The jury ha sufficient evidence to find in favor of plaintiffs on their
negligent misrepresentation claim, aridid the court overrules defendant's renewed

motion for judgment as a matter of law on this point.

%0 ECF doc. 204t 24 (citing Ex. E).

31 Sinks 644 F. Supp. 2d at 1293-94 (citindnited Int'| Holdings, Inc. v. Wharf
(Holdings) Ltd, 210 F.3d 1207, 122a0th Cir. 2000)).

321d. at 1296.
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C. Limitation of Damages

Again being mindfukhe court might decline to appthe economic loss doctrine,
defendant also argues that, under the terntheoparties’ contract, plaintiffs’ claim for
negligent misrepresestion must be limited to $281,188, i.e., the amount paid by
plaintiffs for the allegedly defective softwardhe remaining amounts paid by plaintiffs,
in excess of $1 million, related to special guter hardware sold byefendant with the
system, along with certain services that wprevided in conneatn with the parties’
contract.

Plaintiffs did not present grevidence at trial that defendant’s computer hardware
was defective. Nor did plaintiffs present any evidence that services were not provided by
defendant. But plaintiffs did present esmite, and notably this was never seriously
challenged by defendant, thaltimately plaintiffs hadto procure new specialized
computer hardware from another vendor beealefendant could never get its software
to operate properly for plaintiffs. It indisputed, and customary in the industry, that
defendant’s specialized hardware can’t be useadn any other vetor's casino software.

The parties’ contract provides that astgmages “shall be limited to the total sum
of the amounts actually paid by USER forygparticular Bally Hardware or Softwar&”
Defendant argues that because the farggdimitation was “firly and honestly

negotiated, and understandyngentered into” and becamisits “language was clearly

3 ECF doc. 9-1 at 15.
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written in plain language, and there is no evicke that the limitson was hidden within
the agreement,” it should applyot only to a breaclof contract claim but also to
plaintiffs’ claim for nedigent misrepresentatiofi.

Defendant insists that thellmwving facts justify limitingdamages: plaintiffs were
represented by counsel during the contragotiations; plaintiffsmade changes to the
contract during negotiations; plaintiffs asephisticated and experienced in business
negotiations; and as such, it should be asduthat plaintiffs ead the contract and
understood its terms. Therefore, defendagues, per the contract, plaintiffs’ damages
should be limited to the amount plaintiffaid for the software: $281,135.00.

Plaintiffs respond that the damagbsiitation does not apply because they
disaffirmed the contract by abandoning theantract-based claims in favor of their
negligent misrepresentation claifiherefore, plaintiffs seek toe restored to their status
beforethe sale.

Plaintiffs also assert that the damsgdanitation does not apply because their
negligent misrepresentation clamnises from a duty imposed lgw, not by contract
Plaintiffs argue that their claim is not subjéztthe “strictures of contract” and that they
should receive the full amount of damagesvedid by tort law, which is not limited by
the contract. Finally, plaintiffs contend thtae plain language dhe contract supports

their argument. Because pitffs’ negligent misrepreseation claim did not arise from

34 ECF doc. 202 at 7.
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defendant’s performance under the contract, pfErassert that it is not subject to the
contract’s limitation on damages.

Even if the court applied the contracttamages limitation, plaintiffs assert that
this should have no effect @dheir damages. Mr. Stewart testified that it was defendant’s
negligent misrepresentations about the veafé that led plaintiffs to purchase the
associated hardware. Plaintiffs provided evidence that they never would have
purchased defendant’s hardware but far thisrepresentations about the softwArdt
was undisputed at trial that plaintiffs pa#d,582,475.00or the hardware, software, and
installation services. The jury awarded pldistdamages of $1,423,542.27. Because the
jury’s award of damages is withthe limits set by the contraqtlaintiffs assert that the
judgment need not be disturbed.

In its reply, defendant merely cites Kassases where the parties were allowed to
limit damages contractually, and cases outsidéhisf district where the courts applied
limitation-of-damages clauses tegligent misrepresentatiafaims. Defendant then re-
asserts that plaintiffs were representedcbynsel throughout theontract negotiations
and that the district court previously apglithat limitation-of-damages provision to its

breach of contactlaim in ruling on its motion for summary judgment.

%5 SeeECF doc. 204-1 at 3-5.

%1d. at 6-7.
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Significantly, however, Xige Vratil did not applythe limitation-of-damages
provision to defendant’s negbgt misrepresentation clainpon defendant’'s motion for
reconsideration of that ruling, she heldhétlegal authority whit defendant cites in
support of its claim falls shbof suggesting that reconsidéion is necessary to correct
clear error or prevent manifest injusticé."This is now defendais third attempt for the
court to limit plaintiffs’ damages on iteegligent misrepresentation claim per the
contract. Once again, tlgeurt is unpersuaded.

“[T]lhe misrepresentation claim stems rfiodefendant’s alleged negligence in
conveying inaccuta informationbeforeplaintiffs entered the Agreemenit” Consistent
with Judge Vratil's previous rulings, thioart finds that defendant has not shown the
damages limitation in the contract limits tti@mages recoverable for plaintiffs’ negligent
misrepresentation claim. Thereforefedelant’'s renewed motofor judgment as a
matter of law is denied. The jury’s awlasf damages shall remain intact.

I. Defendant’s Motion to Stay Execution of Judgment

Under62(b) of the Federal Rules of Civildtredure, defendant moves to stay the
execution of judgment until éhcourt rules on its renewed motion for judgment as a
matter of law. Rule 62(b) pvides that “[o]n appropriateerms for the opposing party’s

security, the court may stalye execution of a judgment— any proceedings to enforce

3" ECF doc. 162 at 6.
% ECF doc. 152 at 17.
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it— pending disposition of any of the followgrmotions: (1) under Re 50, for judgment
as a matter of law.” Because this ardiisposes of defendant’'s Rule 50 motion,
defendant’s motion to stay is denied as moot.

Defendant states that “[s]haufurther appeals be needed, the issue of appropriate
bond may be addressed at that time.” Howetercourt cautions that it is disinclined to
grant a stay of execution tiie judgment pending appeahlthough theissue has not
been fully briefed, defendant’s reference“Bally Technologies Inc.’s” 10-Q for the
quarter ending December 31, 20idthout more, is insuffi@nt to show defendant is
more than capable of paying the judgment,dwes it persuade the court to veer from the
general rule requiring defendant to post a ssgieas bond in the aomt required by D.
Kan. R. 62.2.

In consideration of the foregoing,

IT IS HEREBY ORDERED:

1. Defendant’s renewed motion for judgm as a matter daw (ECF doc.
201)is denied.

2. Defendant’s motion for stay of exgmn of judgment (ECF doc. 199) is
denied as moot.

Dated May 9, 2014, at Kansas City, Kansas.
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s/ James P. O’Hara

James P. O’'Hara
U. S. Magistrate Judge
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