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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CURT C. MELIN,

Plaintiff,

VS. Case No. 12-CV-2426-EFM

VERIZON BUSINESS, INC,,

Defendant.

MEMORANDUM AND ORDER
Plaintiff Curt C. Melin (“Plaintiff’) seeksmonetary damages, including attorney’s fees,
and injunctive relief from his employer, Defemdia/erizon Business, in (“Defendant”) for
alleged disability discrimination, harassment, agigliation in violation of the Americans with
Disabilities Act of 1990 (“ADA")! and Title VII of the CivilRights Act of 1974 (“Title VII").?
This matter is set for trial on April 22, 2014. fBedant now moves faaummary judgment on
each of Plaintiff's claims. For the reasons stabetbw, Defendant’s motion is granted in its

entirety.

142 U.S.C. § 1210&t seq

242 U.S.C. § 2000et seq
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l. Factual and Procedural Background

Plaintiff has been employed by Defendartd/or its predecessors since 1992, most
recently as a Senior Accounts Representatore“Account Manager 3”). In this capacity,
Plaintiff is responsible for selling Defendant’s sees and products to ceirtaassigned clientele,
for which Plaintiff is compensatieby both a base salary andwuission earnings. For the years
in question, 2009 and 2010, and consistent witingff's status asan Account Manager 3,
Plaintiff had the potential to earn up to $60,000y@&r in commissions. To do so, Plaintiff was
required to meet a $5 million rewee quota on his assigned accounts.

Beginning sometime in 2007, P&t was assigned to work under Senior Sales Manager
and supervisor Roger Peterson (“Peterson”)teBen remained Plaiffts supervisor through
the end of 2009. In his pleading?laintiff portrays Peterson a®@mewhat of the office bully,
claiming that Peterson routinely engaged in radd inappropriate behavior with regard to his
fellow employees, often making ofblor jokes about race, ethnigjtor sexual orientation. As
for Plaintiff, he claims that he was the targétPeterson’s behavidrecause of his medically
diagnosed ulcerative colitis. Plaintiff clainisat Peterson verbally harassed and abused him
both directly, in the form of in-person commeatsl email and chat messagand indirectly to
his coworkers.

In late 2008, as Defendamtas planning its accounts amdvenue quotas for 2009,
Peterson went to Plaintiff witboncerns about Plaintiff's 20G8ient revenue growth. Based on

Plaintiff's declining numbers, Peterson informed Plaintiff that he faced a demotion to Account

% In accordance with summary judgment proceduresCiburt has set forth the uncontroverted facts, and
they are related in the light mdatorable to the non-moving party.



Manager 2, thereby reducingshpotential commission earnin§sin an effort to prevent this,
Peterson and Plaintiff agreed that Plaintiff would assumetiaddi client accounts in 2009.
Plaintiff now alleges that these additional acceumére worthless, wrought with problems that
prevented him from earning his full $60,000 in commissions.

On November 24, 2009, Plaintiff filed @omplaint via email with Executive Vice
President of Human Resources Marc Reed (“Reatlut Peterson’s conducIn that email,
Plaintiff alleged that Peterson created a hostibeking environment and set disproportionately
high sales goals for Plaintiff. The complaint did not make migon of Plaintiffs medical
condition or any discrimirteon or harassment based on that medical condition.

In December 2009, Defendant conducted anstigation of Peterson’s conduct. Human
resource representatives Susan Penick Graham (“Graham”) and Aileen Thompson (*Thompson”)
interviewed eleven individuals, including Plaifyt Peterson, and Peterson’s supervisor, Area
Vice President Doug King (“King”). They alsequested review of Plaintiff's 2009 account
plan by Regional Vice Presidentrdd Kearney (“Kearney”).

Although Kearney concluded ah Plaintiff's 2009 revenuglan was fair, Defendant
determined that Peterson had indeed viol&efendant’'s Code of Conduct. On January 15,
2010, Defendant issued Petersomotice of correctiveaction containing the following findings:
(1) Peterson engagedumprofessional conduct drsent communicationsdahwere inappropriate
for a member of management and counterprindeito Defendant’s cgorate environment; (2)
Peterson sent Plaintiff rude amuappropriate emails over a spah several years, using his

corporate email account; and (3) Peterson made unprofessional and crude comments in front of

* While Plaintiff's base salary would have remained the same at this level, Plaintiff would only have had
the option of earning up to $45,000 in commissions, versus the $60,000 available to those empley&ccautit
Manager 3 level.



[his direct] reports and peers and discussedch#ffes physical ailments with others. Peterson
was therefore required to take courses orfiedaant’s corporate codef conduct and civil
training. Plaintiff admits thaafter Peterson received thistice, he never again made any
offensive comments to Plaintiff.

On December 21, 2009, Thompson sent Pféiati email offering to discuss Plaintiff's
options for accommodation under Defendant’s ilaMedical Leave Ac{(*FMLA") policy. On
December 29, 2009, Thompson sent Plaintiff a second letter reminding him of these options.
Plaintiff admits that he never followed upith human resources, and has not needed any
accommodation for his ulcerative colitis since then.

Upon filing his internatomplaint, Plaintiff claims he knew immediately that people were
treating him differently. Petson was “less engaging, mongthdrawn, less conversation, no
eye contact, very stern . . . .” and warned Pilfita expect retaliation from other employees.
Plaintiff alleges that his coworkers, ndgneSales Engineers (“SEs”) Gabriella Godoy
(“Godoy”), Joe Sarkis (“Sarkis”) and SE supeor Brenda Kubicki (“Kubicki”) attempted to
destroy Plaintiff's credibility and stopped providi Plaintiff with accounsupport. In addition
to these direct attacks, Plaintiff alleges thut,three separate occasions, Godoy, Sarkis, and SE
Kim Hein (“Hein”) instructed SE Allan Noikle (“Nordike”) to stop providing assistance to
Plaintiff. Plaintiff also allges interference with fiiaccounts, removal from one of his largest
accounts, and accounting errors that cost him $80,000 in commission compensation. In August
2010, Plaintiff filed a second internal complaimth Defendant’s human resources department

alleging acts of retaliation. Defendaminducted a second investigation.

5 Doc. 51-1, at 6.



In addition to these internal complaintsaiitiff also filed two charges with the Equal
Employment Opportunity Commission (“EEX), initially on March 1, 2010, alleging
discrimination based on race, disability, amdaliation, and an amendment on Novemeber 1,
2010, alleging discrimination and retaliation. Feliog an investigation, the EEOC determined
that Peterson violated the ADBy disclosing Plaintiff's confidntial medical information to
other employees. The EEOC declined, however, to find that: (1) Plaintiff was harassed and
denied a reasonable accommual® (2) that his compensation/commission structure was
unfairly created or applied; ¢8) he was undermined and mwbvided support by management.
The EEOC issued Plaintiff a Right to Sue letter on May 24, 2012.

Plaintiff filed this suit on July 6, 2012alleging the following: (1) discrimination,
harassment, and retaliation under the ADA,; andréfaliation under Title VII. Defendant now
seeks summary judgment on all of Plaintiff’'s claims.

Il. Legal Standard

Summary judgment is appropriate if theoving party demonstrates that there is no
genuine issue as to any matefait, and the movant is entitled judgment as a matter of l&w.

A fact is “material” when it is essential to theaich, and the issues of fact are “genuine” if the
proffered evidence permits a reasonable jurgeéoide the issue in either party’s favorThe
movant bears the initial burden of proof and msisbw the lack of evidence on an essential

element of the claifh. The nonmovant must then bringtfo specific facts showing a genuine

® Fep. R.CIv. P. 56(a).
"Haynes v. Level 3 Commuyé56 F.3d 1215, 1219 (10th Cir. 2006).

& Thom v. Bristol-Myers Squibb C@®53 F.3d 848, 851 (10th Cir. 2004jting Celotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).



issue for triaf These facts must be clearly identifibdough affidavits, deosition transcripts,
or incorporated exhibits —oaclusory alleggons alone cannot sungva motion for summary
judgment® The court views all evidence and reasoeabferences in the light most favorable
to the non-moving part}.
lll.  Analysis

ADA Claims

The ADA prohibits “discriminat[ion] agaimsa qualified individualon the basis of
disability in regard tojob application procedures, therihg, advancement, or discharge of
employees, employee compensation, job training, @her terms, conditions, and privileges of
employment.*> Plaintiff identifies three ADA-based theories: (1) hostile working
environment/harassment; (2) discrimination; and (3) retaliation.
A. Hostile Work Environment/Harassment

To succeed on a hostile work environmerdinal at the summary judgment stage, “a
plaintiff must show that a rational jury coufind that the workplace [was] permeated with
discriminatory intimidation, ridicule, and insult,athis sufficiently severer pervasive to alter
the conditions of the victim'@mployment and create abusive working environment® To
determine whether a working environment idfisiently hostile or abusive, a court must

examine all the circumstances, including: “(i¢ frequency of the discriminatory conduct; (2)

® Garrison v. Gambro, Inc428 F.3d 933, 935 (10th Cir. 2005).

19 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2006itiag Adler v. Wal-Mart Stores
144 F.3d 664, 670 (10th Cir. 1998)).

M LifeWise Master Funding v. Telebar@?4 F.3d 917, 927 (10th Cir. 2004).
1242 U.S.C. § 12112(a).

13 MacKenzie v. City & Cnty. of Denve¥l4 F.3d 1266, 1280 (10th Cir. 2005).



the severity of the conduct; (3) whether the aands physically threahing or humiliating, or a
mere offensive utterance;n@ (4) whether the conduct unreaably interferes with the
employee’s work performancé® The working environment “must be both subjectively and
objectively hostile or abusive™

As proof of an allegedly actionable hostiorking environment, Plaintiff cites only
Defendant’s internal investigation and reprimand of Peterson’s behavior. This internal decision
alone is not enough to automatically warrdhts Court’'s finding of a hostile working
environment under the ADA. Otherwise, as Delfent suggests, an employer would have no
incentive to abide by its own policies sindeing so would then open the employer up for
liability under the ADA. Furthermore, Plaintiffiffers no evidence thddefendant’s internal
standards for a reprimand are identical to ¢hequired to find an actionable hostile working
environment under the ADA.

While it is clear that Peterson was unpssienal in his behaor, Plaintiff must
remember that his claim for a hostile working environment must ultimately relate back to his
alleged disability. Plaintiff failto make this connection. Asidence of direct “intimidation,
ridicule, and insult,” Plaintiff presents the follong emails and instant ragages from Peterson:

1. September 12, 2005: “You must have done a BJ Klso”

2. December 1, 2005: “right. Go get it bit¢h”

3. October 4, 2007: “Well, | think Pat saying this is a aopletely f—ked up

customer and always has been .2 "

11d. (citing Harris v. Forklift Sys., Ing510 U.S. 17, 23 (1993)).
2d.
®Doc. 52-17, at 1.

" Doc. 52-18, at 1.



4. December 3, 2008: “this should be fun...CS’éts”
5. March 3, 2009: “He [meaning a client] is f—ked..%.”
6. March 13, 2009: “He is telling you tquit bitching and sell something™”

7. June 26, 2009: “You better start sendihgse to me before you send to CFO
or the bipolar CS’ef?

8. September 1, 2009: “Damit[sic], | saidvould do it.....do not ever do this
without my approval unless yauant to lose everything?®

9. October 7, 2009: “Never work with Keagain...he told me you were trying to
get some shit through him on CPE...you never learn right?”

While likely inappropriate for the workplace, tBesson’s statements have nothing to do with
Plaintiff's medical condition. Td first two statements were mageor to Plaintiff’'s diagnosis,
while the remaining claims focus entirely drlaintiff's clients or his overall account
performance. A hostile working environment is nogated by “the ordinary tribulations of the
workplace, such as the sporadic usehnfsive language . . . and occasional teasing.”

Plaintiff also offers the deposition testnmy of SE DeWayne Sprous (“Sprous”), who

stated that he had a conversatwith Peterson in which Petersarade reference to Plaintiff and

¥ Doc. 45-38, at 3.
¥ Doc. 52-19, at 1.
' Doc. 47-2, at 1.

# Doc. 45-35, at 1.
#Doc. 52-22, at 1.
% Doc. 45-38, at 5.
*Doc. 45-38, at 1.

% Faragher v. City of Boca Ratph24 U.S. 775, 788 (1998).



the fact that Plaintiff was “probapljust shitting himself somewheré®” This one reference,
however derogatory, is not enough to show that Plaintiff's workplaceeraseatedvith abuse.
Even combined with the emails and chat messa&jastiff fails to show evidence of an altered
working environment.

Furthermore, even if Plaintiff could ffigiently set forth a case for hostile working
environment/harassment, he fails to impute tladitility to Defendant. A defendant employer, as
opposed to the individual or indduals directly responsible fahe harassing behavior, may be
liable to a victim employee under onemore of the following three theories:

the negligence theory, under which the employer fails to remedy a hostile work

environment it ‘knew or should have knovabout;’ the actual authority theory,

under which an employee harasses amo#mployee within the scope of his

employment; or the apparent autitywrtheory, under which the harassing

employee acts with appareaithority from the employét.
Here, Plaintiff seems only to allege a negligetiesory, which requires Rintiff to show that
Defendant “knew or should have knowhout the conduct arfdiled to stop it.?® A plaintiff
“bears the burden of establishing ttta employer’s conduct was unreasonable.”

Here, it is clear that Defielant knew of Peterson’s befar once Plaintiff filed his
November 2009 complaint. However, therediscumented proof that Defendant took swift

remedial action, conducting an extensive investigation into Plaintiffs complaints. Defendant

issued Peterson a notice of corrective action@pprately six weeks after Plaintiff's complaint

26 Doc. 45-9, at 3.

2" Hollins v. Delta Airlines 238 F.3d 1255, 1258 (10th Cir. 201tijticg Griffith v. State of Colorado, Div.
of Youth Sery17 F.3d 1323, 1330 (10th Cir. 1994)).

B4,

29 Hollins, 238 F.3d at 1258q(ioting Wilson v. Tulsa Junior Colleg#64 F.3d 534, 541 n.4 (10th Cir.
1998)).



and required Peterson to attendssles on Defendant’s code ohduct and civil atment. As
for whether Defendant'sonduct was reasonable,aiitiff admits thatafter the dsciplinary
action, Peterson stopped all harassing behavitA stoppage of harassment” suggests a
reasonable employer responie.Therefore, Plaintiff failsto maintain a claim for hostile
working environment/harassment under the ADAd ghe Court grants Defendant’s motion for
summary judgment with gard to this issue.
B. Discrimination

When, as is the case here, a plairgifeging discrimination under the ADA does not
present anydirect evidence of the discrimination, courtstims Circuit have instead used the
widely known analytical framework @eulated in the Supreme Court cddeDonnell-Douglas
Corp. v. Greeri* This framework first requires a Pléffi to establish a prima facie case of
discrimination®®  Once established, the defendasmployer must offer a “legitimate
nondiscriminatory reason for the adverse employment actioffie burden then shifts back to
the plaintiff to show that “there is at leasiganuine issue of materiéhct as to whether the
employer's proffered legitimate reason is genuine or pretexttialfiere, Plaintiff fails to
establish a prima facie case of discrimination. sAsh, examination of Defendant’s justification

or Plaintiff's allegation®f pretext is unnecessary.

%0 See Bertsch v. Overstock.co884 F.3d 1023, 1028 (10th Cir. 2012).

31411 U.S. 792 (1973)See also Johnson v. Weld Cng94 F.3d 1202, 1217 (10th Cir. 201®organ v.
Hilti, Inc., 108 F.3d 1319, 1323 (10th Cir. 1997) (holding thatMlu®onnell-Douglasramework applies to ADA
discrimination claims). Plaintiff does not challenge the application oMitiBonnell-Douglasframework in his
case and does not contend that he has direct evidence of discrimination on the basis of his alleged disability.

%2 Smothers v. Solvay Chems., Jn2014 U.S. App. LEXIS 1092, *16-17 (10th Cir. 2014jtiag
MacKenzie v. City & Cnty. of Denvyetl4 F.3d 1266, 1274 (10th Cir. 2005)).

3d.
34d.

-10-



1. The prima facie case

To establish a prima facie case, Plaintiff must present evidence that he “(1) is a disabled
person as defined by the ADA; (2) is qualifiedth or without reasonable accommodation, to
perform the essential functions of the job hetddesired; and (3) suffed discrimination by an
employer or prospective employer because of that disabifitylaintiff's argument fails under
prongs one and thre®.

Under the ADA, “disability” is defined as “(A) a physical or mental impairment that
substantially limits one or more of the major ldetivities of such indindual; (B) a record of
such impairment; or (C) being regarded as having such an impairthenstead of arguing that
he has a physical or mental impairment thdisgantially limits a life activity, Plaintiff instead
chooses to argue that Defendeggarded himas having such an impairment. To maintain this
claim, Plaintiff

must show that an employer has mistakelefs about the platiff's abilities: the

employer must believe either that one has a substantially limiting impairment that

one does not have or that one hasulastantially limiting impairment when, in

fact, the impairment is n@o limiting. Moreover, themployer must mistakenly

believe that the impairment substantially limits the employee in one or more
major life activities.*®

% EEOC v. C.R. Eng., Inc2011 U.S. App. LEXIS 8971, *20 (10th Cir. 201&u¢ting Justice v. Crown
Cork & Seal Co., In¢527 F.3d 1080, 1086 (10th Cir. 2008)).

% Defendant concedes, at least for purposes ofiitsrguy judgment motion, that Plaintiff can demonstrate
the second prong of the prirfecie case, namely that Plaintiff was qualified to perform the essential functions of his
job. See Def. Motion, Doc. 43, at 39.

3742 U.S.C. § 12102(1)(A)-(C).

3 Jones v. UPS, Inc502 F.3d 1176, 1190 (10th Cir. 20038e alsat2 U.S.C. § 12102(3)(A), which states

[a]n individual meets the requirement of ‘being regarded as having such an impairment’ if the
individual establishes that he or she has been subjected to an action prohibited under this Act
because of an actual or perceived physical artahempairment whether or not the impairment
limits or is perceived to limit a major life activity.

-11-



While the term “major life aotity” is not specifically defined under the ADA, the EEOC has
defined the term to include “functions suaB caring for oneself, performing manual tasks,
walking, seeing, hearing, spéadj, breathing, learning, andorking”*® To be “substantially
limited,” Plaintiff must present evidence that Dedent mistakenly believed that his ulcerative
colitis restricted his “ability to perform eithercéass of jobsor abroad range of jobs in various
classesas compared to the aveeagerson having comparablaitting, skills and abilities*
Therefore, a “regarded-as” claim under HBA is analyzed using a two-step inquiry.
First, the court must determine “whether #raployer regarded the @hoyee as significantly
restricted in performing his spéici job because of an impairmerft:” Second, the court must
determine “whether the employer subjectivélglieved that the employee was significantly
restricted in performingither a class of jobs or a brosshge of jobs invarious classes'®
Given the subjective nature ofetlinquiry, as evidenced by PI#ffis own case, such a claim is

typically difficult to prove®®

% Kellogg v. Energy Safety Serv8008 U.S. App. LEXIS 21567, *6-7 (10th Cir. 2008u6ting29 C.F.R.
8§ 1630(2)(i) (emphasis added)).

0 Jones 502 F.3d at 1191 (emphasis in original). EEOC regulations define a “class of jobs” as “[t]he job
from which the individual has been disqualified because of an impairment, and the number and fgpss of
utilizing similar training, knowledge, skills or abilities, within that geographical area, from which the individual is
also disqualified because of the impairment.” A “breadge of jobs” is defined d$tlhe job from which the
individual has been disqualified because of an impairment, and the number and types of othet juitizing
similar training, knowledge, skills or abilities, within thgéographical area, from wihiche individual is also
disqualified because of the impairment.” 29 C.F.R. § 1630.2(j)(3)(ii))(B)-(C).

“pillon v. Mt. Coal Co., LLC569 F.3d 1215, 1219 (10th Cir. 2008ititg EEOC v. Heartway Corp466
F.3d 1156, 1165 (10th Cir. 2006)).

21d.
3 The Tenth Circuit has previously noted that

Proving that an employee is regarded as disabled in the major life activity of working takes a
plaintiff to the farthest reaching of the ADA. It is a question embedded almost entirely in the
employer’s subjective state of mind. Thus, proving the case becomes extraordinarily difficult. Not
only must a plaintiff demonstrate than an employer thought he was disabled, he must also show

-12-



With regard to the first inquiry, whether f@adant regarded Plaintiff as “significantly
restricted” because of his ulcexaticolitis, Plaintiff cites to ammail exchange with Peterson,
dated December 21, 2009, during which Plaintiff restee to work from home on a day when he
was having particular difficulty with his stomacPeterson responded “[tlhe working from home
needs to be addressed...You kndwis cannot continue..... It imot an option as you well
know...Do you need to gout on disability??* Plaintiff also citecommunication from human
resource representative Thompsoffering to discuss Plaintiff’'s options for accommodations and
leave time under the FMLA. Négr of these circumstancegggests that Defendant believed
Plaintiff had a substantially limiting impairmentathwould limit his ability to work. Defendant
had no reason to regard Plafihéis significantly restricted: whilPlaintiff informed Peterson and
other employees about his condition, Plaintiff never provided Defendant with any documentation
of his condition. Moreover, Plaintiff never reqedr short-term or extended leave, and admitted
that his need to work from home was rare, amtgurring once every six months for a day or
two. It is also undisputed that Plaintiffssill employed as an Account Manager 3, which leads
the Court to assume that Defendant belieR&intiff could succssfully do his job.

Plaintiff also fails toprove that Defendansubjectivelybelieved that Plaintiff was
restricted in performing either aasls of jobs or a broadnge of jobs in variouslasses. There is
no evidence in the record that suggests Deferdiagtalified Plaintiff fom his current job, or

any job, for that matter. If anything, Plaintiff wagiven more responsibility, not less, with the

that the employer thought that his disability would prevent him from performing a broad class of
jobs. As it is safe to assume employers do not regularly consider the panoply of other jobs their
employees could perform, and certainly do notrofteeate direct evidence sfich considerations,

the plaintiff's task becomes even more difficult.

Heartway 466 F.3d at 1162j(ioting Ross v. Campbell Soup (287 F.3d 701, 709 (6th Cir. 2001)).

4 Doc. 45-12, at 3.

-13-



assignment of additional accounts. As such,nBiflicannot establish the requisite disability
under the ADA and thus fails to establible first prong of hiprima facie case.

Even if Plaintiff could establish the first elent of his prima facie case, he also fails to
meet the third prong, which i® show that Plaintiff not oml suffered discrimination by
Defendant in the form of adverse employmaations but suffered those adverse employment
actions because otis disability*> The Tenth Circuit has traditionally defined the phrase
“adverse employment action” liberally, taking'‘@se-by-case approach, examining the unique
factors relevant to the situation at hafil.“An adverse employmeriction includes acts that
‘constitute[] a signiftant change in employment status, sasthiring, firing, failing to promote,
reassignment with significantly different respdnmigies, or a decisioncausing a significant
change in benefits* It is important to note that, becausfethis case-by-case approach, adverse
employment actions are not limited to these specified*acts.

Here, is it clear that Plaintiff has not sutfd an adverse employment action based on the
traditional circumstances listed above. RatlRajntiff alleges only oa adverse employment
action: Peterson’s 2009 assignment to Plaintif§tafiggling accounts, which Plaintiff claims led

directly to his decreased commission compensatiorPlaintiff's view of these accounts,

%5 C.R. Eng., Inc.2011 U.S. App. LEXIS 8971 at*1@oting Matthews v. Denver Pp&63 F.3d 1164,
1167 (10th Cir. 2001)).

“® Hillig v. Rumsfeld 381 F.3d 1028, 1031 (10th Cir. 2004uéting Sanchez v. Denver Pub. Sché4
F.3d 527, 532 (10th Cir. 1998)).

“" Dick v. Phone Directories Co397 F.3d 1256, 1268 (10th Cir. 2008jting Sanchez164 F.3d at 532)
(quoting Burlington Indus., Inc. v. Ellertb24 U.S. 742, 761 (1998)).

“8C.R. Eng.2011 U.S. App. LEXIS 8971 at *28.

*9Pl. Opp., Doc. 51, at 64. Plaintiff's Opposition Briefrisredibly confusing, as Plaintiff constantly shifts
back and forth between alleged acts of discrimination and alleged acts of retaliation, oftemgah#atimeline of
events. The Court has sorted tigh this timeline and Plaintiff's &lms to the best of its ability.

-14-



however, is entirely subjectivend speculative. He fails to offer any proof that: (1) the accounts
assigned were particularly troubbese; or (2) even if they we, Peterson assigned Plaintiff
those specific accountecause oPlaintiff's medical condition.In fact, when asked during his
deposition why he thought Peterson gave himetsesounts, Plaintiff stated: “I think that goes
back to his entire demeanor . . . | think thatintentionally set my plan high where | couldn’t
achieve compensation as a form to work meaduhe organization.”And when asked why he
thought Peterson wanted to “work him out of trganization,” Plaintiffdid not cite to his
disability but rather indicated that it wasedio Peterson’s dislikéor former WorldCom
employees:

Day one with Mr. Peterson, he was veryigh#orward in saying that this wasn’t

WorldCom. Things were going to change. He stated out of the gate that

WorldCom bankrupted MCI, that thereas nothing about WorldCom that was

worth saving, and that the business wader new management, that | needed to

understand that directly out tfe gate . . . He madieabundantly clear, open and

obvious to everybody if he ldd you or didn’t likeyou, and depending where you

were in the pecking ordes where he would put siifocus on belittling you and

bullying you>

Nor can Plaintiff link the alleged after-effeaif this assignment, Plaintiff’'s decrease in
commission compensation, to discrimination loage his medical condition. Plaintiff offers no
evidence that it was hisasesalary that decreased in 2009. rtRarmore, Plaintiff was not the
only member of his team to suffer such a declite.that same yeawhen Plaintiff's income
decreased sixty-one percent, two of his cowmksaw decreases of thirteen and twenty-six

percent. In 2010, when Plaintiff's inconmecreasedfifty-nine percent, four of his coworkers

experienced decreases ranging from five to sixtg-percent. Interestingly, Plaintiff does not

0 Doc. 45-2, at 14.
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discuss his obvious decrease in income in 2008jteetlly while Peterson was his supervisor, as
evidenced by his decline in total compensation from $144,758 in 2007 to $124,330 in 2008.
Plaintiff is a commissioned salesperson and efsas in yearly compensation are simply the
nature of the beast indke types of compensation structurdsis likely that Plaintiff's annual
revenue will continue to fluctuatbased on a variety of factors that may or may not be within
Plaintiff's direct control.

Based on the evidence presented, the Court fiedgenuine issue of material fact with
regard to whether Plaintiff suffered an ahee employment actionnd suffered that action
because of his medical condition. As such, RRifails to maintain a prima facie case of
disability discrimination. Defendant’s requést summary judgment on ighissue is therefore
granted.

C. Retaliation

In Count Il, Plaintiff alleges #t he was the victim of retatian, as that term is defined
under the ADA, for his internal aaplaints about Peterson. Ags the case with Plaintiff's
ADA discrimination claim Plaintiff offers nodirect evidence of this allegeretaliatory behavior.

The Court therefore analyzes Plaintiff's retaliation claims using the burden-shifting framework

set forth undeMcDonnell-Douglas*

*1 Proctor v. UPS502 F.3d 1200, 1207 (10th Cir. 2007).

-16-



1. Prima facie casé?

To establish a prima facie case for retaliatepjaintiff must show?(1) that he engaged
in protected opposition to disamination, (2) that a reasonable employee would have found the
challenged action materially adverse, and {8t a causal conneoti existed between the
protected activity and thmaterially adverse actior> Defendant does nobntest that Plaintiff
engaged in protected activity, recognizingiRliff's November 2009 and August 2010 internal
complaints and EEOC charges as such activityerdfore, only the latter two elements are at
issue.

The anti-retaliation provision of th®DA, much like that of Title VII

protects an individual not frorall retaliation, but from taliation that produces

an injury or harm . . . [A] plaintiff mst show that a reasonable employee would

have found the challenged action materialtiverse, which in this context means

it well might have dissuaded a reasoeaorker from making or supporting a

charge of discriminatiort’
Plaintiff alleges the following retaliatory t@@ns associated with his 2009 complaint: (1)
accounting errors resulting in an $80,000 lossampensation; (2) an unusually high revenue
guota for the Garmin account; (3) coworker irgeghce with the Garmin account; (4) Plaintiff's

removal from the Garmin accour{g) lack of support from cowkers; and (6) ostracism and

harassment by coworkers. None of theseasttonstitute a materially adverse action.

2 The Court notes that claims of retaliation undehlibe ADA and Title VII are analyzed using the same
basic framework: (1) protected activity; (2) materially adeeaction; and (3) causal connection. While analysis
under prongs one and two are identical under both statstbiemes, analysis of tieausal connection varies with
regard to Title VII claims. As such, the Court’s discussion of whether Plaintiff suffered a materially adverse action
applies to both Plaintiff's Counts Il and Ill. The causagtement for Title VII will bediscussed separately below.

%3 Proctor, 502 F.3d at 120&iting Argo v. Blue Cross & Blue Shield of Kans., Jd&2 F.3d 1193, 1202
(10th Cir. 2006) ¢iting Burlington N. & Santa Fe Ry. Co. v. Whid8 U.S. 53 (2006)).

**Hennagir v. Utah Dep't of Corr587 F.3d 1255, 1266 (10th Cir. 200§u6ting Burlington 548 U.S. at
67-68)).
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a. Misallocation of and improperly tagged sales/credits

Plaintiff claims to have lost $80,000 inoommissions due to the misallocation of
significant sales, including a doubdeedit to one of hisccounts and lack afredit on another.
While Defendant acknowledges theseors, it alleges that Plaintiféils to provide proof of any
actual loss. Review of the record reveals ndence that Plaintiff suffered any financial harm
from these errors, which Plaintiff himself admi®re ultimately correed. The inquiry into
whether these accounting errors were matgriativerse actions, then, becomes whether a
reasonable employee would be dissuaded frokinga complaint knowing that his commission
compensation would be delayed a few weeks. The answeris no.

Evenwith proof of a monetary loss, &tiff fails to show causation. First, Plaintiff does
not know who, exactly, made ther@s. Plaintiff speculates that it was the responsibility of
Steven Shreve (“Shreve”) to monitor arappropriately tag Platiff's accounts and the
responsibility of Jason WhipplgWhipple”) to create an amgal when there were accounting
errors. However, Plaintiff offers no evidenaside from his own spelation, that Shreve or
Whipple knew of Plaintiff's internal complaint #te time the errors were made. A plaintiff
complaining of retaliation “must show that timelividual who took adverse action against [him]
knew of the employee’s protected activity.”And, when askedhy he thought the errors were
made, Plaintiff again ééred only speculation:

Q: Do you have any reason to beliehat these two issues, the sale that

wasn’t tagged, and the crethitat was posted twice, that either of those things was
done intentionally?

% See Semsroth v. City of Wichifis5 F.3d 1182 (10th Cir. 2009) (holding that a plaintiff police officer’s
initial denial of a transfer that she was evellyuavarded was not a materially adverse action).

6 Montes v. Vail Clinic, In¢.497 F.3d 1160, 1176 (10th Cir. 200guéting Williams v. Rice983 F.2d
177, 181 (10th Cir. 1993)).
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A: Well, I mean, I'll let you draw youown conclusion. Think about this. I'm
getting e-mails, very disparaging e-mditem Mr. Peterson. Revenue planning
was well in excess of my peers. Abotlte same time that lodge an HR
complaint or during the course ofethnvestigation, suddenly I’'m--accounts are
not getting tagged, credits are beingsapplied, double-applied, that | think
attention should have been giverthis when, in fact, it wasn’t

Q: Are you saying that you believeede two issues, the not tagging the
account and . . . posting the credit twitieat those were somehow sort of--in
retaliation for your compliant[sic]® that what you're saying?

A: I’'m saying that they all transg@id during the same period of time.

Q: But you don’t have any personal krledge that tells you that those two
things happened because you filed a complaint?

A: | do not have any personal knowledge™’ . .

As such, the tagging errors are not materially adverse actions.
b. Garmin Account

Plaintiff alleges three materially adverse actions with regard to the Garmin account: (1)
an unusually high revenue quota) {@terference on the accoumy coworkers, namely Kubicki
and Godoy; and (3) removal from the accoumlith regard to the revenue quota, Plaintiff
concedes that it was loweredan amount he found to be correct sometime during 2010. As was
the case with the tagging errors, Plaintiff does oféér proof that he suffered any harm as a
result of this initiallyhigh quota. Nor does Plaintiff offenya proof that the qua was initially
set higher because of Plaint§f’complaint against PetersonThe quota is therefore not a

materially adverse action.

5" Doc. 45-2, at 16.
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As for the coworker inteerence, Plaintiff's allegedifficulty began on May 7, 2010,
when Plaintiff was unable totahd a previously scheduledesting between himself, Garmin,
Godoy, and Kubicki. Instead of reschedulitige meeting at Plaintiff's request, Godoy and
Kubicki met with Garmin representatives alonéfter this meeting, Kubicki sent Garmin an
amendment to its contract, whiéthaintiff alleges was “completelyutside of her responsibility .

. ™% Plaintiff also alleges that Kubicki paipated in a follow-up call with Garmin
representatives during which stiscussed items that were “coleely counter” to Plaintiff's
efforts at pursuing additional business fromr@a, and that Godoy had a conversation with
Garmin outside of Plaintiff's presence.Plaintiff was removed from the Garmin account in late
2010, which Plaintiff now claims was the resoftKubicki and Godoy’s attempt to undermine
Plaintiff and destroy his credilty in the eyes of the client.

First, Plaintiff fails to show that he suffereany harm because of this interference and
removal. He received credit fall revenue generated by Garmin in 2010, despite being
removed before year's end. Plaintiff also admits that his 2011 and 2012 account planning was
done properly and that he had an increase mpemsation in those years, even without the
Garmin account.

Secondly, Plaintiff again fails to show causeati Plaintiff cannot prove that his removal
from the account was because of Kubicki aratl®@/’s actions. Plaintiff concedes that he had
difficulty with Godoy long beforeMay 2010. Furthermore, Plaintiféils to show that he was

removed from the account because of his compkgainst Peterson. He admits that he was

removed at the request of Garmim fact, Garmin’s dissatisfact with Plaintiff dates back to

%8 Doc. 45-2, at 19.

% Doc. 45-2, at 19-20.
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April 2010, weeks before Plaintiff alleges Kaki and Godoy began their alleged retaliatory
acts. Therefore, Plaintiff's issues with ther@an account are not materially adverse actions.
c. Lack of coworker support

Plaintiff next claims that, &r filing his complaint against Peterson, he stopped receiving
account support from his coworkers, namely BEs. Plaintiff allges that SE Sarkis
suspiciously became “unavailable” for a meetvith his client Nations Holding, an account on
which Sarkis had previously worked with Plgii and subsequently refused to provide a quote
for the account. Sarkis claims the quote was a “drop-§hipfiich Defendant had previously
instructed all employees to forward to a cahgroup for processing.Plaintiff also claims,
according to SE Allan Nordike (“Nordike”), th&odoy and other SEs specifically told Nordike
to stop providing support to Plaintiff, both ¢me Nation’s Holding account and others, because
of Plaintiff’'s complaint against Peterson.

Again, Plaintiff fails to show any actual harnorfin these actions. Plaintiff admits that he
received the necessary assistance on Nh#gon’'s Holding quote from SE Diana McRae
(“McRae”) and Nordike. Furtherone, Nordike stateah his deposition tesnony that he did not
heed any advice from his coworkers: he toared to offer account support to Plaintiff.
Additionally, these two action§arkis’ refusal to provide quote and Godoy’s suggestions to
Nordike, are theonly instances of lack of coworkeupport, both of which occurred between
June and August 2010. Plaintiff did not file his Complaint until 2012, yet Plaintiff and the

record are silent as to any furtlaats of retaliation by coworkers.

€0 A drop-ship quote is a customer order for hardware for which Defendant does not provide any additional
service other than ordering the hardware.
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Plaintiff also fails to demonstrate a causal connection between his complaint and these
actions. Plaintiff admitted that it was Defendamidicy to have all “drop-ship” quotes sent to a
central group. Plaintiff canngirove, outside of Nordike's statements, that Godogimyrother
employee told Plaintiff's coworkers to stopopiding support. Godoy’s statements, then, are
merely hearsay, offered by Plaintiff through thstiteony of another to prove the truth of the
matter asserted. “At the summary judgment stage, evidence need not be submitted ‘in a form
that would be admissible at triaf*” Despite the form, however, “thmntent or substance of the
evidence must be admissibfé.”This requirement is not onlypglicitly stated in Rule 56, but it
is also implicit in the court’s te at the summary judgment stdje.“To determine whether
genuine issues of material fantke a jury trial necessary, a conecessarily may consider only
the evidence that would taevailable to the jury®

Plaintiff has therefore failed testablish coworker lack alupport as a materially adverse
action.

d. Harassment and ostracism by coworkers

Finally, Plaintiff alleges thahe was the victim of harassment and ostracism at the hands

of his coworkers and supervisérs.With regard to Peterson,dmtiff described him as “[lJess

engaging, more withdrawn, less conversation, eye contact, very stern, more so than

1 Argo, 452 F.3d at 1199j(ioting Celotex477 U.S. at 324)).

%2 Argo, 452 F.3d at 1199j(oting Thomas v. Int'l Bus. Machd8 F.3d 478, 485 (10th Cir. 1995)).
83 Argo, 452 F.3d at 1199.

®1d. (citing Truck Ins. Exch. v. MagneTek, In860 F.3d 1206, 1216 (10th Cir. 2004)).

% |t should be noted that this allegation of harassragr means of retaliation is separate and apart from
Plaintiff's allegation of a hostile workgnenvironment under the ADAJthough, at times, Plaiff seems to conflate
the two arguments.
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typically.”®® Plaintiff indicated that he had “seen repessions in terms of guys | used to go to
lunch with, guys that were willing to pick upetiphone and have meaningful conversations with
me.”” Taken together, this alleged ostracism, cioeath with Plaintiff's complaints about a lack
of coworker support, simply do not rise to a leteemaintain Plaintiff’'s ciim. While a plaintiff
may certainly demonstrate retaliation basedaohostile work environment, “[tlhe behavior
complained of must render ‘the workplace . permeated with discriminatory intimidation,
ridicule, and insult, that is suffiently severe or pervasive ttea the conditions of the victim’s
employment and create abusive working environmenf® Plaintiff admitted that most of his
former lunchtime companions no longer work Befendant. And, as digssed in detail above,
the alleged lack of coworker suppas not a materially adverssection. Therefore, Plaintiff's
subjective beliefs, without more, simply dot rise to this required threshold.

Furthermoregven ifsuch coworker harassment could be deemed a materially adverse
action, in order to hold Defendaliable, Plaintiff “must presdnevidence that supervisory or
management personnel either (19hastrated the harassmentlué plaintiff by other employees,
or (2) knew about the harassm and acquiesced in sughmanner as to condone §2.” Plaintiff
makes no such allegation. Even if he hadoffiers no evidence thatraember of Defendant’s
management orchestrated or condoned any haratsimefact, Nordike stated just the opposite:
that it was only his coworkersot Kubicki (his supervisor), that encouraged him to ostracize

Plaintiff. As to whether any supervisor km@bout and subsequently condoned the harassment,

% Doc. 51-1, at 6.
®" Doc. 45-2, at 27.
% McGowan v. City of Eufalat72 F.3d 736, 743 (10th Cir. 2006upting Harris 510 U.S. at 21)).

%9 McGowan 472 F.3d at 746citing Gunnell v. Utah Valley State Colleds2 F.3d 1253, 1265 (10th Cir.
1998)).
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Plaintiff presents no evidencether than his own belief ancbnversations, to support this
theory. As noted above, mere conclusorygatens will not survie a motion for summary
judgment’

In sum, none of Plaintiff's alleged incidentsrefaliation rise to the level of a materially
adverse action. Even if they did, Plaintiff faits show a causal connemst between the actions
and Plaintiff's protected activityPlaintiff is therefore unable to maintain a prima facie case for
retaliation, and summary judgment mbstgranted as to Count II.
Title VII Claim

Until very recently, courts analyzed claims for retaliation under the ADA and Title VII
using an identical standard. In 2013, the Supr&ourt altered this viewvith regard to the
causation requirement. Now, Title VIl retaliation claims are subject to a heightened “but-for”
causation standard. Under tistandard, “a plaintiff making eetaliation claim ‘must establish
that his or her prected activity was dut-for cause of the alleged adverse action by the
employer.” This standard “requires proof that th&awful retaliation would not have occurred
in the absence of the alleged wrongdation or actions of the employ€f.”Since Plaintiff could
not establish causation under the more minimal standard required by the ADA, it stands to reason
that he cannot maintain causation under the heigiat standard requirachder Title VII. As

explained at length above, Plaintiff has nouattproof, other than his own suspicion, that

Defendant engaged iany acts of retaliation due to hisoMember 2009 internal complaint.

0 Mitchell, 218 F.3d at 1197.

" Grote v. Beaver Express Serv., LLZD13 U.S. Dist. LEXIS 115383, *22-23 (10th Cir. 2018}ifig
Univ. Of Tex. Southwestern Med. Ctr. v. Nas$8B S. Ct. 2517, 2534 (2013) (emphasis added)).

"2 Nassar 133 S. Ct. at 2533.
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Likewise, Plaintiff cannot show thdtut for his complaint, he would not have suffered these
materially adverse acts. Plaintiff is therefounable to maintain his prima facie case of
retaliation under Title VII. As sth, this Court has no choice hatgrant Defendant’s motion for
summary judgment with regatd Plaintiff’'s Count Ill.
Defendant’s Motion to Exclude

Subsequent to its motion for summauggment, on February 21, 2014, Defendant filed a
Motion to Exclude the expert testimony of Ptdiirs family physician, Dr. Sara A. Hicks, MD
(“Dr. Hicks”), with regard to Plaintiff's ulcerate colitis. In its motion, Defendant argues that
Dr. Hicks is not a specialist in gastrointeatirdiseases and did ndiagnose, and does not
currently treat, Plaintiff's medal condition. Defendant also ajles that Dr. Hicks’ report does
not contain an adequate basis lier opinion that Platiff’'s ulcerative colitis was aggravated by
workplace stress. In response, Plaintiff allegeg thefendant fails to offer its own expert to
provide contrary findings to those of Dr. Hickad therefore cannot dispute the validity of Dr.
Hicks’ opinion.

In light of this Court’'s grant of summaijudgment, Defendant’'s motion to exclude is
now moot. As such, the motion is dismissed.

IT IS ACCORDINGLY ORDERED this 12th day of March, 2014, that Defendant’s
Motion for Summary Judgment (Doc. 42) is heredBRANTED. Defendant’s Motion to
Exclude (Doc. 61) iRISMISSED AS MOOT.

IT 1S SO ORDERED.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE
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