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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CATHLEEN MCNAMARA, )
)
Plaintiff, )
)
V. ) Case No. 12-2466-CM
)
BETHESDA LUTHERAN COMMUNITIES, )
INC., )
)
Defendant. )

)

MEMORANDUM AND ORDER

Plaintiff Cathleen McNamara brings claifits gender and age discrimination against her
former employer, Bethesda Lutheran Communities, Plaintiff alleges defendant unlawfully
terminated her employment, or failed to retaém employment, following eorporate restructuring.

This matter is before the court on defendahttgion for Summary Judgment (Doc. 46).
Defendant contends that plaintiff's discriminatioaiois fail as a matter of law because plaintiff did
not present evidence indicating defendant terminlagecdmployment for any reason other than its
stated reason—that plaintiff failed to adequapeyform her job functions. The court agrees with
defendant and, for the followingasons, grants defendant’s motion.

. Background®

Defendant is a Christian socsgrvice charity andonprofit organization that provides servic
to persons with developmental and intellectusdilities. Defendant red plaintiff in 1995 and
discharged plaintiff in July 2011Shortly before plaintiff's dischasy defendant had twelve businesy

regions, which included the South Central (Kansas) Rocky Mountain (Colado) Regions. From

! The following facts are properly supported and not gestyidisputed. Additional undisputed facts are included as
necessary throughout this order. The court views theere@and draws all reasonable inferences in the light most
favorable to plaintiff, the nonmoving party.
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2009, defendant employed plaintiff as the BusinesscRirdor its South Cenal Region at its campug
in Overland Park, Kansas.
A. Auditing Client Funds

As a Business Director, plaifftivas responsible for auditing client funds, determining how
those funds would be audited, and trainitiger individuals t@udit client fund$. In March and April
2009, and again in April 2010, defendant provideding to plaintiff on how to conduct audits of
client funds.

Plaintiff performed no audits of client funds2009. Plaintiff admits thahe fact she did not
perform any client audits in 2009 was a job performance failure on her part. Plaintiff also concq
that, in the calendar year 2010, steither performed any client-fund audits, nor directed any pers
to perform any audits of cliefiinds. Plaintiff also took no stepsoversee clienpurchases, even
though she admitted this was part of her job responsibilities.

In late 2009 and into 2010, Susan Fendersonggr®m Manager in plaintiff’s South Central
Region, began stealing funds from client accstinat she (Fenderson) managed. In August 2010,
defendant discovered that Fenderbad stolen client funds by purchasing items on defendant’s cH
cards and keeping those items for herself. muthe time Fenderson was stealing, Fenderson wor
in plaintiff's region, and it was pintiff's responsibility to corifm that personal items bought for
individuals on defendant’s creditrcs were in possession of defendantients. Fenderson’s theft of
client funds totaled almost $28,000, which defendantdaepay to its clientand report to Kansas
licensing regulators. In responeethe theft, defendant institat@ew protocols and procedures

regarding auditing oversight.

2 As a Business Director, plaintiff's dusi@lso included evaluating growth oppoiti@s for the organization, preparing ar
monitoring budgets, overseeing fiscal responsibdljtend performing other accounting-type functions.
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Plaintiff knew that client auditeere a “front-burner” issuafter discovery of the theft.
Specifically, plaintiff understod that she, as a Business Director, was to make sure that audits of client
funds were being done on a timely and monthlsidband that updates wdseing put into the
computer system.

By July 2011, plaintiff had failed to conduoer monthly audits. On July 26, 2011, Mike
Minning, defendant’s Corporate Director of Financial Reporting atetrial Control Systems, sent
plaintiff an e-mail in which he stated, in part:

It is now almost the end of July and yaagion is still failing to get all personal

fund audit[s] completed. The personal fund audits must get done. As the

Business Director in your region the paral fund audit process is your direct
responsibility.

Currently | can see that only the mondislanuary, March and April have been
completed but have not been updatethexmaster file (a process you must
complete). | do not see any information for the month of February. | would like
to know why nothing was recorded forldfaary. | want everything for the
months of January through June upddiefore you leave for vacation . . . .

Plaintiff concedes that, as of July 26, 2011,ahdits were not updated and the information [for

1%

February 2011 was missing. Plaintiff now contesigis thought the remaining months actually weré
updated but simply placed in the wrong file. Heee plaintiff admits tht, during a telephone call

with Minning that same day (JuB6), she told Minning she would tget the audits finished but that
she really did not have enough tinmeddhat she could not make anypmrises that she would get them
finished.

B. Monthly Billing

—

In her capacity as Business Director, plaintiff also was in charge of sending monthly bills|to

guardians who paid for the room and board of thentdidefendant served. Maospecifically, plaintiff

was responsible for sending bills and making sueehstdl an accurate census as to who was servef by




defendant and at what level of reimbursement raelient should be billed. Plaintiff admits she di
not send billing statements to every guardidno should have been paying; rather, plaintiff
determined to whom to send these bills on ahadbasis. Plaintiff's Regional Director, Deborah
Rear, was critical of plaintiff's performance in thieea of billing and expressed concern to plaintiff
about money being lost because pii#i did not have a system to gure that those who were receivi
services were being billed. Plaffitoncedes that her failure to seitls resulted in monetary losseg
to defendant of more than $25,000.

C. The Restructure

In June 2011, defendant announced an operatiestlicture (to become effective Septembe

2011) and the consolidation of ttselve business regions indtx business regions, including the

consolidation of its South Cent@nd Rocky Mountain opations into a single West Central Region|

This consolidation meant that, among other thitigsre would be one (instead of two) Business
Directors for the new West Central Region. At the time defendantianed the restructure, plaintiff
was aware that 1) the South Gahtand Rocky Mountain Regions wereing consolidated into one
and 2) there was a possibility that plaintifbmid not have a job aftéhe restructure.

Also in June 2011, and as a result of the upogmestructure, defendant announced that Mg
Wester would become the Regional Director of, and would be dingdnal selecting the Business
Director for, the new West Central Region. At thiate, Jeff Zielke, whondefendant hired in August
2010, was the Business Director foe Rocky Mountain Region. Zla was twenty-four years old
and a recent accounting graduatéhaf University of Wisconsih.As Business Direots, plaintiff and

Zielke had the same duties and msgbilities, but plaintiff claimshe performed more duties than

3 Prior to attending the University of Wisconsin, Zielke held various jobs, such as groyeiskegintenance worker,
football official, and little league instructor.

g

ark




Zielke* Plaintiff concedes, however, she never obseRielke’s job performance, never supervised
Zielke, never worked in the same office as Zietkidn’t know what Zielke’s job duties were in
Colorado, and never talked to Zielke about his job duties.
D. Wester's Choice Between Plaintiff and Zielke
Plaintiff and Zielke were the only candidates Wester considerdtie West Central Businesg
Director position. Wester testifigdat, to enable him to deciébetween plaintiff and Zielke, he
evaluated the performance and qualifications of @¢hem and made his decision based on that
evaluation. Regarding informationaed to Zielke, Wester workeudith Zielke on a daily basis for
roughly three months and was able to observe Zielke’s job performance during that time. West
Zielke had many interactions because they both ek the Rocky Mountain office. With respect
information about plaintiff, Westdestified that he relied on fékack and historical information
provided to him about plaintiff beca@ Wester was relatively newttte company. In performing his
evaluation, Wester claims laecessed all of the information that was available to him.
In general, Wester belved that plaintiff:
e met the minimum job qualifications;
e was a certified public accountafand Zielke was not);
e had at least two years’ managemexperience (and Zielke did not);
e met the minimum requirements related to communication skills; and
¢ had requisite knowledge of applicable Ipctate, and federal regulations.
However, during the time Wester was making diecision, Minning forarded to Wester the
July 26 email he (Minning) sent to plaintiffgarding her auditing failes, stating: “Mark, The

attached is a significant performarissue that you should be awareasfit relates tthe evaluation of

4 plaintiff had an assistant until June 2011, while Zielke did not.
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candidates for the Business Director for the West Central region.” Minning also forwarded the ¢mail

to Jack Tobias, defendant’'s Vice President obRce, and Deb Zubke, defendant’s Director of
Operations Integrity, describing the ident as a “failure in performance.”

Wester responded, “Based on my knowledgthsf ongoing issue, | would suggest we

terminate Cathy [McNamara] now. | have littlgipace for an ongoing mishandling of client finances

...." Wester testified he wakhacked that plaintiff didn’t work to ebn up the client finance audits in

an environment where a consolidation was hapgeand positions were knowingly being eliminate
Plaintiff agrees that it iappropriate for Wester toave little patience fawngoing mishandling of clien
finances.

Also just prior to plaintiff's discharge, Westgarticipated in a conference call with Minning,
Tobias, and John Twardos, Vice President of Omersitduring which thegiscussed plaintiff’s
performance issues. Minning’s contemporaneumiss reflect the following was discussed:

“Has been with Bethesda for a# [numbef years (longeity); Experience;
knows Kansas Billing System; Has difficulty vkang with RDs [Regional Directors]

(Past 3 RDs); work is sometimes inactefidoesn’t pay attentinto details (budget

transfer sheets $50 roundimgpblems with HUD 990s, Recent problems with gift card

ledgers; lacks motivation and may not befapthe challenge; recently had problems
with KS billing - Region was not colleaty Room and Board from individuals- $28,000
uncollected; Doesn’t takesponsibility or action.”
(Doc. 47-7.)
E. Plaintiff's Discri mination Claims

Plaintiff alleges gender and age discrimination related to her discharge. Until being advi
her termination on July 29, 2011, plaintiff never thlt she had been discriminated against on the
basis of her age or sex. Atrhlaeposition, plaintiff testified she felt she was discriminated against

because she did not get the consolidated position, even though she had more experience and |

time with the company getting to know thesem, the people, and how it all worked.
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Plaintiff filed a charge of discrimination with the EEOC, which inggged the matter and
found that poor job performance was the reasontgfavas not selected. Rintiff filed the instant
case, claiming sex and age discrimination in viofaof Title VII of the Civil Rights Act of 1964
(“Title VII™).

Il. Legal Standards

Summary judgment is appropriatden there are no genuine diggaias to any material fact
and the movant is entitled to judgni@s a matter of law. Fed. R. Civ. P. 56(a). A movant that do
not have the burden of persuasiotri@ has the initial summary{lgment burden of “pointing out to
the court a lack of evidence for the nonmovanaomressential element of the nonmovant’s claim.”
Adler v. Wal-Mart Stores, Incl44 F.3d 664, 671 (10th Cir. 1998).the movant makes this showing
the burden shifts to the nonmovant to set forth faota which a rationale trreof fact could find for
the nonmovantld.

[1I. Analysis

Plaintiff does not have dict evidence of discrimination, ffee court analyzes her claims und
the burden-shifting framework outlined McDonnell Douglas Corp. v. Greedll U.S. 792, 802
(1973). Under this framework, plaintiff has the initial burden of establishing a prima facie case
discrimination. Tex. Dep’t of Cmty. Affairs v. Burdiné50 U.S. 248, 252-53 (1981). If plaintiff
makes this showing, the burden shifts to defentiaatticulate a legitimate, nondiscriminatory reasg
for the adverse actiorid. If defendant does so, the burden shiftskbto plaintiff to show that there i
a genuine issue of material faxs to whether defendant’s ffiexred reasons are pretextudd..

A. Plaintiff fails to establish a prima facie case

A prima facie case of discriminat generally requires a plaintiff to show 1) she is within th
protected age category; 2) she was doing satisfactory work; 3) she was discharged despite the

adequacy of her work; and 4) some evidence tlea¢thployer intended to discriminate against her
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reaching its reduction in force decisiodinds v. Sprint/United Mgmt. C23 F.3d 1187, 1195 (10tH
Cir. 2008) (age discrimination);ivingston v. Sodexo, IndNo. 11-4162-EFM, 2013 WL 1308292, a
*8 (D. Kan. Mar. 27, 2013) (gender discrimination).

Defendant does not dispute that plaintiff, a femislevithin the protected age category, that
was terminated after a reductionforce had been announced, anat th younger male (Zielke) was
offered the position of Business Dater for the newly consolidatetfest Central Region. Defendar
contends that plaintiff fails to establish a primei¢acase of age or gender discrimination because
was not performing her job sdastorily. The court agrees.

Plaintiff began her employment with defentian 1995, working first as an accountant and
then as an Accounting Manager. In 2009, piiiassumed the role of South Central Business
Director, then a newly created position. Pldirtontends that she was qualified for the newly-
consolidated business director position and that she performed hegljayver the years. In support
plaintiff directs the couls attention to an August 2011 letteritten by Tobias (Doc. 48-7). Tobias
was not involved in the decision terminate plaintiff, and plaintifivas not in his chain of command
the time of her discharge.

Plaintiff believes this letter is favorable ier contention that she was performing her job in
satisfactory manner. (Doc. 48 at Z7P]laintiff performed her job wikover the years, as evidenced
by Tobias’ August 2011 letter.”). The letter, whilemplimentary of plaintiff, was written at
plaintiff's request and after her discharge. Mionportantly, Tobias expresstestricted his comment
to the time period plaintiff was an Accoumgi Manager—from 2005 through 2009—and specifically
chose to not provide comments on her job perfacealuring the time she worked as the South
Central Business Director, the relevant time periddsate in this case. (Dod7-8, Tobias Decl. at

13.)
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Tobias’s comments on plaintiff's job performee from 1995 through 2@ are not indicative
of how plaintiff was performing her job in 2011.c@ordingly, the court does not view Tobias’s
reference letter as tending to establish that ptwas performing her job in a satisfactory manner
the time she was discharged. In fact, that Tobias purposefully omitted any information related t
plaintiff's job performance during 2010 a@611 arguably supports defendant’s position—that
plaintiff was not satisfactorily performing her job in 2010 and 2011.

Indeed, the record establishes that plaimtds not performing her job satisfactorily. The
undisputed evidence is that plaffii Regional Director had been ca#l of plaintiff's performance in
the area of billing and expresseahcern to her about money bgilost because plaintiff had no
system to keep track of who was being billed; giaintiff failed to keep track of and send monthly
bills to all guardians, resulting substantial monetary losses to defendant in excess of $25,000; t
plaintiff performed no audits of client funds in 2009 or 2010, althaiughs her job responsibility to
do so; that plaintiff's failure to oversee client-teld credit card purchases was a factor in Susan
Fenderson’s theft of client funds totaling almost $28,@0@; that plaintiff submitted a gift card ledgs
with at least one error. Additiol by July 2011, at a time whenghtiff knew the auditing of client
funds was important, plaintiff failed to complete hewnthly audits and tolder supervisor (Minning)
in July 2011 that she could not make any presihat she could getetaudits completed.

The court finds plaintiff has faiteto establish a geme issue of material fact that she was
performing satisfactory work. Whilgaintiff's burden to establish@ima facie case is not onerous,
Aragon v. King Soopers, Ind9 F. App’x 806, 810 (10th Cir. 2001), it is also “not empty or
perfunctory,”"Morgan v. Hilti, Inc, 108 F.3d 1319, 1322 (10th Cir. 1997) (internal quotation omittg
Here, the only credible evidence plaintiff assertsnmaigg her relevant job paefmance is that she wa

gualified for the business directposition and that she had worked éefendant for sixteen years.
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Yet plaintiff had significant job p&rmance failures prior to defendantlecision to restructure, and
plaintiff's job performance&ontinued to be deficient until her discga. Plaintiff echibited job-related
performance problems over the last couple yeaheoémployment, including just days before her
discharge. Plaintiff has failed &stablish a prima facie case otay gender discrimination because
plaintiff was not performing hgob satisfactorily at the time hemployment was terminatedBrooks
v. Holiday Healthcare, L.L.CNo. 06-cv-2340-KGS, 2008 WL 4499&t *8 (D. Kan. Sept. 30,
2008)(holding that plaintiff’'s qualificaons at hiring do not establistganuine issue of material fact
where performance problems occurred overl#éist fifteen months of employment).

B. Plaintiff fails to demonstrate pretext

Even if plaintiff could meeher initial burden undavicDonnell Douglasdefendant has come
forward with legitimate, non-disgriinatory reasons for dischangj plaintiff—namely, plaintiff's
failure to meet performance expeatas. Plaintiff does not disputefdadant satisfies this burden fo
purposes of the instant motion. (Doc. 48 at 28.) [Aureen therefore shifts batk plaintiff to show
pretext.

A plaintiff can show pretext by demonstrating ttte¢ defendant’s stated reasons are “so weg
implausible, inconsistent or incoherent that a reasonable fact Gadket conclude that it was not an
honestly held belief but rather wagbterfuge for discrimination.’Young v. Dillon Cos$468 F.3d
1243, 1250 (10th Cir. 2006) (citation omitted). Tlosit is mindful that “a mistaken belief can be ;
legitimate reason for an employment decisaod is not necessarily pretextualBrooks 2008 WL
4499986, at *9. Consequently, inadwating the legitimacy of an employer’s proffered reason for
terminating an employee, “[t]he relevant inqusynot whether [the employer’s] proffered reasons
were wise, fair or correct, buthether [it] honestly believed the@seasons and acted in good faith ug
those beliefs.’Rivera v. City and Cnty. of Denvé65 F.3d 912, 924-25 (10th Cir. 2004) (quotation

omitted). As the Tenth Circuit has explained, “[tjhe ozafor this rule is plain: our role is to preven
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intentional discriminatory hiring practices, notact as a ‘super persaglrdepartment,” second
guessing employers’ honestly held (evkerroneous) business judgment¥.bung 468 F.3d at 1250.

To determine whether defendant’s stated reaspreiextual, the court examines the facts ag
they appeared to Wester, the person who masldehision to terminate plaintiff’'s employmenfigil
v. City of Albuquerque210 F. App’x 758, 764 (10th Cir. 2006) (citikglley v. Goodyear Tire &
Rubber Cq.220 F.3d 1174, 1177-78 (10th Cir. 20@&ating that the courtsuld look “at the facts as
they appeared to the person making the employnesision, because it is the employer’s perceptiq
that is relevant, not the [empleg’s] subjective evaluation of [hesjvn relative performance.”).

As previously set forth, plaintiff was not pering key job functionsatisfactorily. Wester
was advised of plaintiff'sleficiencies in a key job responsibilityhet auditing of client funds. Westg
was aware plaintiff did not prodg audit client funds in 2009 &010 and had not completed her
monthly audits as of July 201When asked about the missing and untimely audit reports, plaintif
reported that she would try to get them done but that she really did not have enough time and g
make any promises to finish the audits.

Wester was concerned with théedt-audit issue, and plaintikhew client audits were a top
priority. In 2010, when the Fenderson client m@@priation was discovered, defendant had to ref
the financial improprieties to Kansas licensiegulators and repay itdients almost $28,000. On
Wester's first visit to defendantlsansas location, regulators expressed their concerns to him ove

Fenderson misappropriation. Wedtad good reason to be concernbdu client audits. Auditing

client funds was plaintiff's responsibility, it was amportant responsibility, and plaintiff was failing |n

that responsibility.
Several days before plaintifffischarge, Tobias forwarded Higly 26 email to Wester alertin

Wester of plaintiff's auditing failres. Thereafter, Wester partiaipd in a conference call with
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Minning and others, at which time ottjeb failures were discussed. Boaddition to client audits,
Wester knew that plaintiff's inconsent billing practices resulted tens of thousands of dollars in
financial losses to defendant in the prior two yetuat plaintiff erred on gift card ledger, and that
plaintiff had difficulties in the past working with her supervisors. Plaintiff's job performance
deficiencies were costly and stdostial, and plaintiff's apparent cavalier attitude about the audit
function in July 2011, even after the restunetwas announced, was surprising to Wester.
Plaintiff contends that poor job performance is merely a pretext for discrimination. In sug
plaintiff claims that defendant lacked objectivéd=Rt¥iteria; that she was more qualified because h¢g

regional economic losses were less than Zielkbat defendant’s stated reasons have been

inconsistent; that Zielke’s perimance evaluation contains suspenglaage; and that she received ro

warnings her job performance was deficiehhe court addresses each argument in turn.

Plaintiff contends that defenddatcked objective RIF criteri@alling into question defendant’s

non-pretextual reason for her discharge. But there is no evidence in the record that Wester used

subjective criteria to make his dsigin, and the court sees nothing sghiye in considering plaintiff's

port,

=

admitted performance failures, particularly in auditing and billing over which she had essential and

crucial responsibilities.
Plaintiff also claims she was overwhelmingly raqyualified for the position than Zielke, who
was younger than plaintiff and a recgnaduate of the University aVisconsin. Plaintiff had a CPA

license and more years of expedenbut those qualities do not necesganake for a better business

director, especially given plaifits deficient work performance in accounting-related areas. In any

event, the only pertinent evidenimewhich plaintiff poins in support that she was more qualified is the

fact that Zielke’s Colorado regn lost $1,750,000 in Zielke’s firstx months, as compared with

plaintiff's own “[a]lleged loss of $60,000+ due to alleged auditing deficiencies.” (Doc. 48 at 32.)
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However, the purported economic loss in Zielke’s region is not directly attributed to Zielkg.

[

Rather, the loss incurred in the Rocky MountaigiBe pre-dated Zielke's hing by two years. The
evidence in the record is that defendant had tyyatoblems with its Intermediate Care Facility
(“ICF”") program in Colorado the two years beforel®e was hired, which resulted in the terminatign
of the prior Rocky Mountain Busise Director and RegiohBirector. To that end, according to
defendant’s testimony, defendant poured extraue®s into the Rocky duntain Region, and that
resulted in the $1,750,000 loss. Thus, the qualityessuthe ICF program were already present and
were not the result of Zielke’s aans, and there is testimony that Zielke worked diligently to corregt
the issues. Conversely, therasdispute that a $60,000 loss occumedng plaintff's supervision
and that she was responsible for the loss. Thadémested in Zielke’s regn, which occurred at the
very beginning of his employmertpes not render defendant’s sthteason unworthy of belief.
Plaintiff further contends that defendanbyided shiftinginconsistent reasons for her
discharge. In support, plaintiff argues that defant gave the reason “pii@n was eliminated” in
response to plaintiff's applicatnh for unemployment benefits, yd¢fendant told plaintiff that
“performance” was the reason her employment was terminated. In these circumstances, the cqurt doe
not view these stated reasons as being inconsisseluniel v. Park Forest-Chicago Heights Sch.
Dist. 163 176 F. Supp. 2d 842, 853 (N.D. Ill. 2001) (ti@ement that [defendant] was honorably
discharging [plaintiff] as part of a RIF is not saféintly inconsistent with a statement that it was
terminating his employment for performance peohs$.”). Here, plaintiff's position was being
eliminated via a consolidation of two positionsd graintiff's poor job performance contributed to
Wester’s decision to not choose plaintiff for tlmmsolidated position. Defendant’s stated reasons pre

not sufficiently inconsistent to raise a genuine issue of fact.
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Plaintiff next points to the joperformance evaluation Wester gave to Zielke more than twg
months after plaintiff's dischargesherein Wester wrote “Jeff is very open to new ideas.” Without
citation to any relevant authoritglaintiff claims the use of the word “new” is evidence of age
discrimination. However, the court does not constinissas an age-related comment in this isolate(
context. Rather, it is more likely that the adjeetimew” connotes the age tfe ideas, not the age of
the individual. Plaintiff's suggesin that this statement shows aliscrimination is unpersuasive ang
underscores her lack of discriminatory evidence.

Finally, plaintiff contends thagthe continually receieepositive reviews and pay raises and tl
she received no warning her job performance wésiéet. Plaintiff argus these facts cast doubt on
defendant’s stated reason for her discha@geThompson v. Comcare, P,Ao. 11-4126-KHV, 2012
WL 6115093, at *5 (D. Kan. Dec. 8012) (holding genuine issue faict existed where plaintiff
received positive reviews and pay raises and had received no warnings of her job deficiencies |
she was discharged).

Plaintiff's account of the facts ithe record related to thissue, however, is not entirely
complete. Plaintiff concedes that her RegionaéEtwr had specifically talket plaintiff about her
job performance failures in the area of billing ahidrt fund audits. Plaintiff also understood that,
after the theft of client funds 2010, her job performance in theearof client audits was a “front-
burner” issue, and she understabdas her responsibility to malseire audits were completed and
reports were timely submitted, which she failed to do.

Even if the court believed aintiff was unaware that h@b performance was lacking,
defendant is permitted to change its evaluation of plaintiff over tRaderts v. Int’l Bus. Machs.
Corp., 733 F.3d 1306, 1309 (10th Cir. 2013) (holding thainges in an employer’s estimation of its

employee’s job performance, without more, cannotblistapretext as a mattef law). Defendant’s
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stated reason for discharge does not become implausible merely because defendant did not cgnsister
express negative views about plditgijob performance. “After allthe quality of the employee’s job
performance is itself capable diange and an employer isn’t proibed from acting on honestly held
beliefs about those changedd.

So even if defendant was pleased with plaintiff's job performance before her admitted failures,
defendant is permitted to act honestly regarding angggsin plaintiff's job performance. Here, it|s
undisputed that plaiift failed to perform essential auditingn@ billing functions near the end of her
employment, and the court sees no compelliagoa to second guess defendant’s reason for her
discharge on that basidedlock v. United. Parcel Serv., In608 F.3d 1185, 1193 (10th Cir. 2010)
(holding that law does not require or permit tioeirt to second guess falty plausible business
decisions of a manage8§wackhammer v. Sprint/United Mgmt. Ct93 F.3d 1160, 1169-70 (10th Cir.
2007) (“Evidence that the employer should not havdentae termination decision-for example, tha
the employer was mistaken or used poor bssipgdgment-is not sufficient to show that the
employer’s explanation is unworthy ofedibility.”) (citations omitted).

In the end, plaintiff might disagree withfdadant’s assessment of her performance, but
plaintiff does not provide suffient evidence that this reasis unworthy of beliefSee Fallis v. Kerr-
McGee Corp.944 F.2d 743, 747 (10th Cir. 1991) (reversing jeydict and statig that “a plaintiff
cannot prevail by merely challenging in general tethe accuracy of a perinance evaluation which
the employer relied on in making an employmaetision without any additional evidence” of
discrimination). The evidence before the court is lacking any factual basiaiftiffi assertion that
her age or gender formed the basis for her disehabgfendant is entitled to summary judgment or

this claim.
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IT IS THEREFORE ORDERED that defendant’s Motion for Summary Judgment (Doc. 4
is granted.
Dated this 18 day of April, 2014, at Kansas City, Kansas.
s/ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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