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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNICREDIT BANK AG, NEW YORK

BRANCH, f/k/a BAYERISCHE HYPO-
UND VEREINSBANK AG, as agent for
THE BANK OF NEW YORK MELLON,

Plaintiff,

VS. Case No. 12-CV-2468-EFM

LISA JUE-THOMPSONEt al,

Defendants.

MEMORANDUM AND ORDER
In this action, Plaintiff UniCredit BanlAG, New York Branch, formerly known as
Bayerische Hypo-und Vereinsbank AG (“UniCreditsgeks to enforce a securitized promissory
note against Defendants Lisa Jue-Thompson aokeRiThompson (collectely “Defendants”).
This matter comes before the Court on Defendants’ Motion to Dismiss Plaintiffs Amended
Complaint (Doc. 9), which seeks dismissal for lack of subject-matter jurisdiction and for failure
to state a claim upon which relief may be grantedr the reasons stated below, the Court grants

Defendants’ motion in part artténies the motion in part.
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l. Factual and Procedural Background

Defendants Lisa Jue-Thompson and RicHépompson are individual residents of the
State of California. Plaintiff UniCredit is aleng organization organideunder the laws of the
Federal Republic of Germany with its pripal place of business in New York. UniCredit
brought this action in st capacity as agent of The Bank éw York Mellon (“BONY”) to
enforce various loan agreements executed by Defendants.

A. Defendants’ Loan Documents

On April 29, 2005, Defendant Lisa Jue-Thommpsxecuted a Promissory Note in favor
of Brooke Credit Corporation (“Brooke Credft"for the benefit of People First Insurance
Services, an insurance agency she operated. On the same date, Lisa Jue-Thompson executed an
Agreement for Advancement of Loan (“Agreemt for Advancement”), which governed Jue-
Thompson'’s relationship with Brooke Credit. shiJue-Thompson also executed a Commercial
Security Agreement and AddenduftSecurity Agreement”), wich granted Brooke Credit a
security interest in the assets of Jue-Thamissinsurance agency. rflly, Rickey Thompson
executed a Guaranty to secure trenlextended to Lisa Jue-Thompson.

The Agreement for Advancement, Securisgreement, and Guaranty collectively
constitute ancillary agreements (“Ancillary Agments”) to the Promissory Note. Defendants
and Brooke Credit were the onparties to the Promissory Moand Ancillary Agreements
(collectively, “Loan Documents”), which peesented Loan Number 4516 in the principal

amount of $485,227.99. Brooke Credit underwroterande the loan in the State of Kansas.

! In accordance with the standards governing motions to dismiss under Fed. R. Civ. Rva[-pidladed
facts in the Complaint are assumed to be true to thentetttey are not controverted by evidence presented by
Defendants. The Court views the facts and the ewalanthe light most favorable to Plaintiff.

2 The record reflects that Brooke Credit Corporation changed its name to Aleritas in 2008.
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B. Securitization of Defendants’ Indebtedness

Over a period of several years, Brooke @rsgonsored a number eécuritizations. To
proceed with such securitizations, Brooke Craditild sell groups of itéoans to securitization
companies in exchange for cash that the sezafion company would rse by issuing Notes to
investors. The securitization company would tleaigage a trustee &ervice and enforce the
underlying loans, and to then adminigte@yments to the Noteholders.

On December 1, 2005, Brooke Credit entered &n8ale and Servicing Agreement, under
which Brooke Credit sold all of its rights ingaoup of loans to Brook8ecuritization Company
V (“Brooke Securitization” or “¢suer”). Defendants’ Loan [Boments were among the pool of
loans sold to Brooke Securitiratt under the Sale and Servicidgireement. To pay for this
group of loans, Brooke Securitization issued a series of Notes (the “2005-2 Notes”) to various
investors in the market. UniCredit was onehase investors, acquiring 58.25% of the 2005-2
Notes.

Brooke Securitization issued the 2005-2 Ngiassuant to a Floating Rate Asset-Backed
Notes Series 2005-2 Indenture (thedenture”) between itself, asduer, and BONY, as Trustee.
Pursuant to the Indenture, Brooke Securitizapoovided security for its obligation to pay the
Notes. This security took the form of a first pitip perfected security intest in virtually all of
Brooke Securitization’s assets, inding all of its interest in the group of loans owned by Brooke
Securitization (the “AsgePool”). Defendants’ Loan Documents were among the group of loans
that Brooke Securitization pledged security to pay the005-2 Notes. Theesurity interest in
the Asset Pool collateral was granted by Brooke Securitization to BONY, in its capacity as

Indenture Trustee, to retaiar the benefit of the hders of 2005-2 Notes.



In its capacity as Trustee under the IndemtBONY was entitledo (1) collect funds
generated by the collateral, including loanstie Asset Pool; (2) duidate the collateral
following an event of default under the Imdgre or upon defaulof any underlying Loan
Documents, holding the proceeds in trust foritblelers of the 2005-2 Notes; and (3) take other
measures to protect the collaleunder the Indenture. GDctober 22, 2008, BONY executed a
Power of Attorney, designating UniCredit as itemigwith full power of substitution to take all
actions with respect to the Trustee’s rights erdedies under the Indengyiincluding the right
to pursue collection on any colled securing the 2005-2 Notes.

When Defendants’ Loan Documents weseld from Brooke Credit to Brooke
Securitization, and then transfert@dBONY as Trustee, they wetansferred by devery of the
Promissory Note and a one-page allonge. Tlumgd bore two signatuendorsements; the first
purporting to negotiate the Promissory Nbotem Brooke Credit to Byoke Securitization, and
the second purporting to negotiditee Promissory Note from Boke Securitization to BONY, as
Indenture Trustee. It is unclear whether thenge was attached to the Promissory Note or
whether its chain of custody was limited to its signatories.

C. Default Under the Loan and Securitization Agreements

Plaintiffs Amended Complaint alleges tHaefendant Jue-Thompson breached the Loan
Documents by failing to make payments whdare, rendering Loan Number 4397 in default.
The Amended Complaint also alleges that bdéant Rickey Thompson has failed to honor his
Guaranty upon default of the Loan Agreemeriscordingly, Plaintiff now seeks to collect the
indebtedness by enforcing Rickey Thompson’s Gugirand by enforcing its security interest in

the assets of Jue-Thonguss insurance agency.



The Amended Complaint additionally allegbat Brooke Securitization defaulted on its
obligations as Issuer under the 2005-2 Notes by failing to remit payments to Noteholders when
due. On October 9, 2008, UniCredit sent a letteBONY, as Trusteeotifying it of Brooke
Securitization’s default and instructing BONY to demand full payment under the Notes’
acceleration provision.

D. The Brooke Bankrupcty and Initiation of the Present Action

On October 28, 2008, Brooke Credit and relagatties filed a petition for bankruptcy
protection under Chapter 11 oftbnited States Bankruptcy Codédn September 20, 2012, the
bankruptcy court entered an Order permittir@NBY and UniCredit, among others, to pursue the
collateral of the secures without any further relief required from the bankruptcy court.

UniCredit sent a demand letter to Defendants on September 25, @00%uly 24, 2012,
UniCredit filed its original Comiaint in this action, claiming thaght and title to enforce the
promissory Note and Ancillary Agreement$ollowing Defendants’ first Motion to Dismiss
(Doc. 5), UniCredit filed its Aranded Complaint (Doc. 7), attaching the Sale and Servicing
Agreement as evidence of sting. UniCredit asserts standias an agent of BONY, arguing
that the bankruptcy court’s order gave BOMMthority to enforce the Promissory Note and
Ancillary Agreements, thereby rendering UniCredit a holder or person authorized to enforce the

agreements under the Uniform Commercial Code.

3 The bankruptcy petitions were filed in the United &aBankruptcy Court for the District of Kansas and
were administratively consolidated under Case No. 08-22786.
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Il. Standards
A. Dismissal for Lack of Standing Under Rule 12(b)(1)

To bring a justiciable case in federal coutticle Il of the Consitution requires the
plaintiff to have standing to sde Standing is the determination whether a spedif person is
the proper party to bring a matter before the courts for adjudicatitBtanding is analyzed
under Fed. R. Civ. P. 12(b)(1) because a partgisding implicates subgt matter jurisdiction®
Motions to dismiss under Rule 12(b)(1) generalketane of two forms: (1) a facial attack on
the complaint’s allegations as to the existencsulject matter jurisdian, or (2) a challenge to
the actual facts upon which subjecatter jurisdiction is alleged.There are three constitutional
standing requirements: (1) the plaintiff musvéauffered or will immaently suffer a direct
injury, (2) the plaintiff must showhat the injury idairly traceable to th defendant’s conduct,
and (3) the plaintiff must show that a favorafalderal court decision will redress the injfry.

B. Dismissal for Failure to Statea Claim Under Rule 12(b)(6)
“To survive a motion to dismiss, a complaimust contain sufficient factual matter,

17

accepted as true, to ‘state a claim foliefethat is plausible on its face” “[T]he mere

metaphysical possibility that sonmmaintiff could provesome set of facts in support of the

“ See, e.gLujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992) (“[T]he core component of standing is
an essential and unchanging part of the case-or-controversy requirement of Article II1.").

® See, e.g.Allen v. Wright 468 U.S. 737, 750-51 (1984) (quotikdarth v. Seldin422 U.S. 490, 498
(1975) (“In essence the question of standing is whethditigient is entitled to have the court decide the merits of
the dispute or of the particular issues.”)).

® McCollum v. W. Elk Sch. Bd. No. 2@D13 WL 3967968, at *3 (D. Kan. Aug. 1, 2013).

" Merrill Lynch Bus. Fin. Servs, Inc. v. Nude863 F.3d 1072, 1074 (10th Cir. 2004).

8 See Lujan504 U.S. at 56061 (citations omitted).

° Ashcroft v. lgbal 556 U.S. 662, 678 (2009) (quotiell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)).



pleaded claims is insufficient; the complaint must give the court reason to believe that this
plaintiff has a reasonable &khood of mustering factliaupport for these claims® “The
court’s function on a Rule 12(b)(6) motion is notweigh potential evidence that the parties
might present at trial, but to assess whether the plaintiff's complaint alone is legally sufficient to
state a claim for which relief may be grantéd.’n determining whether a claim is facially
plausible, the court must draw on jitslicial experience and common seffseAll well-pleaded
facts in the complaint are assumed to be true and are viewed in the light most favorable to the
plaintiff.'* Allegations that merely state legal conclusions, however, need not be accepted as
true
[I. Analysis

A. UniCredit Has Standing to Enforce the Pomissory Note and Ancillary Agreements

A party has standing to enfmr a negotiable instrument if it is a “person entitled to
enforce” the instrument, as defined in Article 3 of the Uniform Commercial Eode“person
entitled to enforce” an instrument includes beath‘holder” of the instrument as well as a
“nonholder in possession of the instruth@ho has the rights of a holdéf.” Defendants argue,
among other things, that Plaintiff lacks stang as a holder because the allonge effecting

negotiation was not properly attached to fwmissory Note. While UniCredit does not

YRidge at Red Hawk, L.L.C. v. Schnejdt3 F.3d 1174, 1177 (10th Cir. 2007).
" Dubbs v. Head Start, Inc336 F.3d 1194, 1201 (10th Cir. 2003).
21gbal, 556 U.S. at 678.

13 See Zinermon v. Burch94 U.S. 113, 118 (19908wanson v. Bixler750 F.2d 810, 813 (10th Cir.
1984).

4 See Hall v. Bellmard35 F.2d 1106, 1110 (10th Cir. 1991).
5 Kan. Stat. Ann. § 84-3-301.

%1d. This statutory provision includes additional bases for standing that are not relevaSdeie.
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abandon its claimed status as holdeargues that its more modgatternatively-asserted status
as a nonholder in possession of the instrumadtit tine rights of a holder is independently
sufficient to demortsate standing.

A nonholder of an instrument can attain thghts of a holder in sexva ways, including a
“transfer” of the instrumenfrom a holder to the nonhold&r. “Transfer of an instrument,
whether or not the transfer is a negotiation, vasthe transferee any riglaf the transferor to
enforce the instrument . . .*® “An instrument is transferred when it is delivered by a person
other than its issuer for the purpose of givinghi person receiving delivery the right to enforce
the instrument® The Permanent Editorial Board fibre Uniform Commereil Code provided
the following example regarding the circumstances in which delivery of a note constitutes a
transfer:

For example, assume that the payee obi@ sells it to an agjnee, intending to

transfer all of the payee’s rights tcethote, but delivers the note to the assignee

without indorsing it. The assignee willtngualify as a holder (because the note is

still payable to the payedut, because the transactibetween the payee and the

assignee qualifies as a transfer, thegge2 now has all of the payee’s rights to

enforce the note and thereby qualifies asbrson entitled to enforce it. Thus,

the failure to obtain the indorsementtbke payee does not prevent a person in

possession of the note from being tperson entitled to enforce it, but

demonstrating that status is more difficult. This is because the person in

possession of the note must also dematsstthe purpose of the delivery of the
note to it in order to qualify abe person entitled to enfort®.

" Kan. Stat. Ann. § 84-3-203(b).

¥d.

¥ Kan. Stat. Ann. § 84-3-203(a).

20 Report of the Permanent Editorial Board for the Uniform Commercial Code: Application of the Uniform
Commercial Code to Selected Issues Relating to Mortgage Notes, 5-6 (Nov. 14, 2011) (available at
http://www.ali.org/00021333/PEB%20Report%20-%20November%202011.pef);In re Jacksom51 B.R. 24,
229-31 (E.D. Cal. 2011) (quoting the Report of the Remnt Editorial Board for the Uniform Commercial Code).
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The Loan Documents in this case identified & Credit as initial payee, and therefore,
the original holdef® Brooke Credit then sold and traestd all of its rights in the Loan
Documents to Brooke Securitizani, delivering the origial instrument and executing a complete
assignment of all rights in the instrument pursuant to the Sale and Servicing Agreement. By
virtue of this transfer, Brooké&ecuritization became a person entitled to enforce the Loan
Documents without consideration of any allofige.

Further, under the Indenture, Brooke Sémation granted BONY all of its rights to
enforce loan obligations in the Asset Pool, including Defendants’ Loan Documents. The
Uniform Commercial Code applies to securitiaatiransactions involving promissory notes, and
an indenture trustee like BONY constés a “secured party” under Article”d.By operation of
the Power of Attorney, BONY gréed UniCredit authority to exeise its rights to enforce the
Loan Documents. Plaintiff's interest in f@adants’ Loan Documents constitutes a “security
interest” enforceable under Article?9.

The Court finds that Brooke Securitizatiortaihed the rights of a holder, namely Brooke
Credit, through the transfeffected by the Sale and SemigiAgreement. Similarly, the Court
must find that BONY obtained ¢hrights of a holder, namelgrooke Credit and/or Brooke
Securitization, by virtue of the trafer effected in the Indenture. By operation of the Power of
Attorney, BONY authorized UniCdit to enforce all of its ghts pertaining to the Loan

Documents. For this reason, the Court finds thase transfers renderaRitiff UniCredit, at

ZLKan. Stat. Ann. § 84-1-201(b)(21)(A).

22 geeKan. Stat. Ann. § 84-3-203(b).

% SeeKan. Stat. Ann. § 84-9-102(72)(E) (defining “secured party” as, among other things, “a trustee,
indenture trustee, agent, collateral agent, or other representative in whose favor a security interest or agricultural lien

is created or provided for.").

% SeeKan. Stat. Ann. § 84-1-201(b)(35).



minimum, a “person entitled to enforce” thedroDocuments as a “nonholder in possession of
the instrument who has the rights of a holdérBecause Plaintiff hastanding as a nonholder,
the Court does not reach whether Plaintiff cong## holder or a holder in due course under the
disputed allonge. The parties may therefpreceed to engage in discovery concerning
Plaintiff's status as a holder and other mattetevant to UniCredit’'s enforcement of the Loan
Documents. Defendants’ motion to dismior lack of standing must be denféd.
B. Motion to Dismiss Plaintiff's Quantum Meruit Claim

Plaintiff's fourth cause of action assedsclaim under quantum meruit. Under Kansas
law, the equitable claims of “quasi-contractinjust enrichment,” and “quantum meruit” are
often referenced interchangeablyTo state a claim for quantumerduit, a plaintiff must allege
that (1) a benefit was oéerred upon the defendant by the plidin(2) there was an appreciation
or knowledge of the benefit bydhdefendant; and (3) there wasaamteptance or retention by the
defendant of the benefit under such circumstaase® make it inequitable for the defendant to
retain the benefit without payment of its vafieDefendants concedeatthey knowingly and
voluntarily received a benefit in ¢hform of the subject loanHowever, Defendants argue that
Plaintiff's quantum meruit claim fails becauiee Amended Complaint does not allege that
UniCredit personally and indidually conferred any benefit up@efendants. In the Amended
Complaint, UniCredit does not allege thatdnferred any benefit upon Defendants. The only
benefit Defendants obtained was from Brookeedit, which issued the underlying loan.

UniCredit argues that by virtue of the similees between Kansas and Texas quantum meruit

% Kan. Stat. Ann. § 84-3-301.

%6 See UniCredit Bank AG, New York Branch v. Deborah R. Eastman2@i8 WL 237810, at *6-8 (D.
Kan. Jan. 22, 2013).

2’ See Dragon v. Vanguard Indus., [r@8 P.3d 908, 910 (Kan. 2004).
B See, e.g., Mai v. Youtséa6 P.2d 475, 479 (Kan. 1982).
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elements, this court shoustlopt the reasoning of the Xas state appellate court McElroy v.
Unifund CCR Partner8® which allowed an assignee plaffitto recover. Tis district has
declined to adopt this interpretation of quantomaruit claims when Kansas courts have yet to
adopt it™® Currently, Kansas law requires a pldintiaiming quantum meruit to have conferred
an actual benefit upon the defenddntThe Court therefore dissses UniCredit's quantum
meruit claim because the Amended Complaint does not allege any benefit conferred upon the
defendants by UniCredit.
C. Motion to Dismiss Plaintiff’'s Breach of Implied Covenant Claim

“The implied duty of good faith and fair dealirggpart of every contract, so any violation
of that duty is a breach of contraéf.”In order to prevail on an implied duty of good faith and
fair dealing theory under Kansas law, the piffimust: (1) plead a cause of action for “breach
of contract,” not a separate cause of actiorflboeach of duty of good faith”; and (2) point to a
term in the contract “which eéhdefendant| ] allegedly violated by failing to abide by the good
faith spirit of that term ¥

Here, Defendants argue that UniCredit fadsidentify a specificcontractual provision
violated by Defendants’ alleged breach thie duty of good faith. However, the Loan
Agreements explicitly provide that in the event of default, the Borrower shall cooperate fully

with Lender and transfer or deliver to Lender Agency Assets that form the collateral of the

292008 WL 4355276 (Tex. App., 14th Dist. 2008).
%0 Eastman 2013 WL 237810, at *7-8.
311d. (citing T.R. Inc. of Ashland v. Brando87 P.3d 331, 336 (Kan. Ct. App. 2004)).

321d. (citing Wayman v. Amoco Oil G923 F. Supp. 1322, 1359 (D. Kan. 1996f.d, 145 F.3d 1347
(10th Cir. 1998)).

#1d. (quotingPizza Mgmt., Inc. v. Pizza Hut, In@37 F. Supp. 1154, 1184 (D. Kan. 1990)).
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Loan®* The Amended Complaint asserts that afteir breach, Defendants failed to turn over
commissions to UniCredit and interfered withitiedit's possession ddefendants’ collateral
on the loan. UniCredit has established its stajdéio enforce the terms of the Loan Agreement
in place of the Lender. The Court therefore sinldat UniCredit fully identified the contractual
provision relating to Defendants’ breach of gdaith, and therefore denies Defendants’ motion
to dismiss Plaintiff's breacf implied covenant claim.

D. Motion to Dismiss Plaintiff's Conversion Claim

The statute of limitations for conversion is two yearsinder the “discovery rule,” a
cause of action for conversion acesuvhen the “fact of injuripecomes reasonably ascertainable
to the injured party®* “A conversion may be based on tHetention of possession from one
who has the right to possess ."'One in possession of property who, on demand, refuses
without proper qualification to stender it to anotheentitled to its immdiate possession is
subject to liability for conversioff.

Here, Defendants argue thhe statute of limitations began in September 2009, when
UniCredit sent a letter to Defendants refemegctheir breach of # security agreement.
Defendants argue that this is when thenwersion became “reasonably ascertainable” to
UniCredit under Kansas law. UniCredit aeguthat the conversion was not reasonably
ascertainable until it sent a kettdemanding the collateral in 2012ZT’he Court agrees with

UniCredit because the Loan Documents complate several steps before the Lender may

3 SeeAdvancement of Loan Agement, Doc. 7-5, at 6.

% Eastman2013 WL 237810, at *8-9 (citing Kan. Stat. Ann. § 60-513(a)(2)) .

%d. (citing N. Natural Gas Co. v. Nash Oil & Gas, In626 F.3d 626, 630 (10th Cir. 2008)).
371d. (citing Queen v. Lynch Jewelers, LL&5 P.3d 914, 921-22 (Kan. App. 2002)).

®1d.
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possess the collateral. In the Loan Agreemenfermkants agreed to grant, convey, and assign to
the lender all right, title and intesiein the agency’s assets. However, the Loan Agreement states
that actual possession of the Agency Asseisdéemed to occur when Lender or its agent
notifies Borrower of default, Borrower fails to cure such default within the time allowed
hereunder, and demands that the Agency Aseetsansferred and paid directly to Lend&r.”

UniCredit's letter in September 2009 dissed Defendants’ default on the Loan
Documents for failure to pay. fis was just the first step cemplated by the Loan Agreement:
notifying the Borrower of default®® UniCredit did not make itdemand upon the collateral to
the loan until 2012. Until this time, the conviers was not “reasonably ascertainable” by
UniCredit** The Court finds that the conversion oiaivas brought within & two-year statute
of limitations.

IT IS ACCORDINGLY ORDERED that Defendants’ Motiorio Dismiss Plaintiff's
Amended Complaint (Doc. 9) GRANTED IN PART AND DENIED IN PART .

IT IS SO ORDERED.

Dated this 26th day of November, 2013.

ERIC F. MELGREN
WUNITED STATESDISTRICT JUDGE

39 Advancement of Loan Ageenent, Doc. 7-5, at 5.
0 Eastman2013 WL 237810, at *8-9.
*1 See N. Natural Gas G526 F.3d at 630.
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