Carpenter v,

AT&T et al D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN E. CARPENTER,

Plaintiff,

Case No. 12-2483-CM

N N N N N N N

SOUTHWESTERN BELL TELEPHONE )
COMPANY and JOSEPH ARRI,

Defendants.

N— N

)

MEMORANDUM AND ORDER

Plaintiff John E. Carpenter brings thismoyment discriminatiomction claiming that his
former employer, Southwestern Bell Telephonen@any (“Southwestern Bell”), and his former
supervisor, Joseph Arri, terminated his employmentatation of federal law.In particular, plaintiff
claims that defendants violated 42 U.S.C. 8§ 1884 Title VIl of the Cvil Rights Act of 1964 by
discriminating against him and retaliating agaihim for complaining of discrimination Plaintiff

proceeds pro se. The case is before the ooultefendants Southwestern Bell Telephone Compar

! Plaintiff's response brief suggests that he also bringsskaent/hostile work environment claims under § 1981 and T
VII. Defendants contend thtte pretrial order does not include harassmexitng, and therefore they are not part of the
case. SeeElephant Butte Irrigation Dist. v. U.S. Dep't of Interj&@38 F.3d 1299, 1302 (10th Cir. 2008) (“[T]he pretrial
order is treated as superseding the pleadings and estabttshisgues to be consideredral.”). Defendants do not
move for summary judgment on these claims. Defendaatsorrect: the pretrial order does not list hostile work
environment claims in the section “Thearigf Recovery.” But defendants ignoreel other places in the pretrial orde
that reference harassment andiostile work environment.Sge, e.g.Doc. 42 at 1 (“This ian employment case involvin
claims of race discrimination, harassment, and retaliatiori); 6 (“Defendants subjectdelaintiff to a hostile working
environment (harassment) on account ofrace and color . . . ."”); 14 (listing @sue that one or more of the parties
believes needs to be resolved as “Was Plaintiff subjected tstilelwoork environment?”).) The pretrial order is consistg
with plaintiff's Comgdaint, which alleged that “Defendants’ acts weredzhon Plaintiff's raceyhich were unwelcome to
him, and sufficiently severe or pervasive to alter the termsmuditions of his work environment.” (Doc. 1 at 4.) It isald
consistent with plaintiff's administrative complainSee idat 9 (“From February 2008, to November 21, 2008, | was
subjected to harassment, in that | was constantly being disrupted from doing my work by co-wQrkere.ourt
believes that plaintiff adequately presahtbe hostile work environment claimg toial. Because defendants do not ask
for summary judgment on thesaichs, they remain in the case.
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and Joseph Arri’s Motion for Summary Judgment (Dt&). For the following reasons, the court
grants the motion.
. FACTUAL BACKGROUND

The following facts are taken largely from defengaptoposed uncontroverted facts. Plaint
attempted to controvert a number of the faotg,did so with unsupporde immaterial, and/or
irrelevant statements. Plaintiff also addetharative consisting of hiswn factual statement,
supported primarily by his own declaration. Tloeit does not identify every instance in which it
disregards plaintiff's prifered facts, but none of them propechntrovert the facts (relayed below)
that are material to this court’s decision.

A. Plaintiff's Employment

Plaintiff, an African American, is a former emgke of Southwestern Bell. He worked for th
company from the early 1980s to November 20BRintiff, like all employees, was expected to
comply with Southwestern Bell's Code of 8ness Conduct (“COBC”). The COBC requires that
employees treat co-workers with respect. Thegtraat courteously and professionally. The comp
does not permit threats, violesy, or disruptive behavior.

In 2005, plaintiff became Manager of Outsilant Planning andrigineering Design at
Southwestern Bell's Mission, Kansas facility. Mr. Arri was plaintiff's supervisor for about three Y
Arri reviewed plaintiff's performance in 2005, 20@Hd 2007, giving plaintiff satisfactory marks.

B. Plaintiff's February 2008 Outburst and Verbal Warning

On February 29, 2008, one of plaintiff's co-Wers, Russ Claybaker, was whistling in the
workplace. Plaintiff became upsédtie shouted at Mr. Claybaker tatdp that whistling.” Plaintiff

then left his work area and went home. When he left, he pushed the door too hard, damaging t

iff
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ears.




drywall behind the door. Following the incident,g@rco-workers expressed concern with plaintiff's
behavior: Sheila Holmes, KatWolfe, and Mildred Frazier.

On March 4, 2008, plaintiff and MArri discussed the inciden®Plaintiff apologized. He said
that he “felt sorry about what ppened that day” and he “didmitant [his co-workers] to feel

threatened.” Mr. Arrrecommended that plaifftuse noise cancellation headphones if necessary.

A4

Plaintiff disagrees thatdadphones were a reasonable option, @®blel not hear fire alarms when hg
had them on.

C. Plaintiff’'s August 2008 Outburst and Verbal Warning

On August 4, 2008, Mr. Claybaker was whistling aday plaintiff's desk. In an angry, stern

voice, plaintiff said, “Stop whistling. Stop the damnistling, please.” Plaintiff told Mr. Arri that he

was not going to take the noise anymore, amchppened again, he was going to do something about

it. Mr. Arri responded that plairftis expectation—i.e., that there shoudd no noise in the office that
did not support the work being done-asvimpractical. Plaintiff lateassured Mr. Arri that he would
never respond physically to theis®. Plaintiff does not recalléhAugust 4 conversation with Mr.

Arri, but he does recall telling MArri that he was aware that doihgrm to a co-worker would causg

\174

him to go to jail, and thayou are just not worth it.”
The next day, Mr. Arri distributed a memequesting that the workgroup cooperate in

controlling office noise, including wétling. Mr. Arri also discusgknoise complaints with Carol

Gardner, who supervised the other team on the floor. Ms. Gardner supervised Mr. Claybaker. | She

also asked her team to minimize office noise.

D. Plaintiff's September 2008 Ouburst and Written Warning




On September 4, 2008, plaintiff heard more wimg. When he looked up, plaintiff saw two
co-workers duck down in a cubicl®laintiff loudly sad, “So you think it's funny. Well, I'm going to
show you how funny itis. I’'m going to file my complaint right now against all of you.”

Plaintiff started to leave, but the co-workeho whistled said, “Grow up and act like a
manager.” Plaintiff walked to éhelevator, saying he was “sick of” them. Before leaving, howeve
plaintiff walked back to the group, and said, “Whmyou think you are telling me to grow up?” On
of the co-workers told him, “John, go home. Just go home.”

Mr. Arri was out of the office, but five empjees contacted him teport the incident: Wes
Thornton, Traycie Haney, Sheila Holmes, Dan Cleversggad,Kathy Wolfe. They indicated that the
filed a report with the Company Seity department. Mr. Arri instruet plaintiff to work from home
pending an investigation.

During the company’s investigation, employeesorted that plair yelled the following
comments:

e “You all are going to think thish*t is funny when I file a form complaint against you all”;

“[You're] not going to f*cking tell me what to do”;
e “Tell the boss | am leaving . . . | don’t\eto put up withthis sh*t”; and
e “F*ckyou all.”
Employees also expressed the following concerns:
e Feeling “very upset and concethabout everyone’s safety”;
e “Wondering if [plaintiff] would cane back into the building”;
¢ Feeling “like [plaintiff]l was going to completely lose control;” and
e Feeling like they “didn’t know wat was going to set him off ngkthey “were walking on egg

shells,” and they were “threatened.”
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Plaintiff returned to work on September 10. Rt met with Mr. Arri and admitted he lost
his temper on September 4. While plaintiff vgasie, Mr. Arri had documented twenty-four noise
instances in the workplace, including whistling. . Mrri noted that Mr. Claybaker whistled both in
the office and outside while on a snedreak. In light of his obserwans, he explained to plaintiff
that he did not believe co-workers weéaegeting their noises at plaintiff.

On September 11, Mr. Arri gave plaintiff a Weitt Warning. The warning outlined plaintiff's
behavior, explained that the wangiwas a result of his continued atisfactory behavior in violation
of the COBC, and specifically warned that failuréake immediate corrective action would result ir
discipline, including termination from employmenthe next day, plaintiff submitted a written
disagreement with the warning.

E. Plaintiff's Complaint

On the evening of September 4—after Mr. Aotd him to work from home——plaintiff called
the Company’s Equal Employment Opportunity haland reported that Carol Peden, Traycie Haney,
Russ Claybaker, and Larry Patterson were Hgdiarassing him by whibng and making other non-
work-related noises.

F. Plaintiff's October 2008 Outburst and Discharge

On October 22, 2008, plaintiff believed he heardy&atterson whistle outside his cubicle.
Plaintiff confronted Mr. Arriin a conference room about allmg Mr. Patterson to whistle and

demanded that Mr. Arri make hinogt  Plaintiff claimed that he was trying to work and “ha[d] to d

O

this sh*t” (i.e., record whistling on his cell phonéjlr. Arri told plaintiff that he had previously
spoken to Mr. Patterson aboutigtting. Plaintiff responded, “Butou would not say anything to him
now? That is what | am talking about, you will smynething to me when they have a problem with

me but you don’t have the balls to say anythintheon when they clearly did something wrong.”




When the company later invesdigd the circumstances, an eayae outside of the confereng
room reported that plaintiff's voice became increasinglider. Eventually, Biyelling distracted her
from a phone call and made her wonder “what was goit@ppen next.” Plaiiff maintains that he
was upset but not loud.

After the October 22 inciden¥r. Arri recommended plaintiff's termination. Department
senior managers reviewed and approved toesidm. On November 22, 2008, Mr. Arri informed
plaintiff of the decision.

G. Plaintiff’'s Alleged Evidence of Discrimination

Plaintiff claims that the following evidee supports his race discrimination claims:

Plaintiff was the only black person in his unit.

A non-black employee once walked past piffistcubicle and said, “They don’t want
us over here; this is the daside in more ways than one.”

After plaintiff got the manageposition, he was with a coesker, Bill Juno. When they
saw another employee who was white, Juhd péaintiff, “You took his job right
there.”

Another employee once told plaintiff théiring a meeting, Greg Mullins gave
favorable reviews about a white employgaésformance but criticized plaintiff's
performance.

In 1991, a co-worker accused Ms. Peden ofrgpthat if the manager did not want he
to know the “f-ing password” she wanted nathito do with the “f-ing system.” Carol
further criticized the mamger, but was not fired.

Mr. Claybaker and Mr. Patterson continuedvtastle in the workplace. They were ng

disciplined for their conduct, but plaintiff was.
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Mr. Arri supervised neither Ms. Peden mdr. Claybaker during the relevant times.
Il. Legal Standards

Summary judgment is appropriatehe moving party demonsted that there is “no genuine
issue as to any material fact” atiét it is “entitled to judgment as a matter of law.” Fed. R. Civ. P
56(a). In applying this standartie court views the evidence aridraasonable inferences therefron
in the light most favorable the nonmoving partyAdler v. Wal-Mart Stores, Incl144 F.3d 664, 670
(10th Cir. 1998) (citindMatsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S. 574, 587 (1986))

lll. Analysis

To determine whether plaintiff can survivensmary judgment on his termination claims, the
court applies the burden-shifting framework set fortMaDonnell Douglas Corp. v. Gregadll U.S.
792, 802-05 (1973). Und&tcDonnell Douglasplaintiff must first estaldh a prima facie case of
racial discrimination and/aetaliation. If plaintiffcarries that burden, defendanust then articulate a
facially nondiscriminatory reason ftdre challenged employment actiofrujillo v. Univ. of Colo.
Health Scis. Ct;.157 F.3d 1211, 1215 (10th Cir. 1998) (citationstted). If defendant makes such|a
showing, the burden reverts to pléinto prove the proffered nondiscrimatory reason is pretextual.
Id. (citations omitted). These standards apply th ptdintiff's § 1981 claims and Title VII claims.
See Durham v. Xerox Corfd.8 F.3d 836, 839 (10th Cir. 1994).

A. Title VIl Claims — Mr. Arri

Plaintiff concedes that summary judgmentppr@priate on his Title ¥ claims against Mr.
Arri. An individual cannot be helgersonally liable under Title VIIHaynes v. Williams38 F.3d 898,
901 (10th Cir. 1996). The court thereforamps summary judgment on these claims.

B. Discrimination Claims




Plaintiff alleges that defendamillegally discriminated agaihhim by discharging him becaus
of his race. To allow these claims to proceed, thetanust find that a genuine issue of material fa
exists as to whether plaintiff cahow a prima facie case of digaration. A prima facie case is a
flexible standard, adjusted to fthe context of the claim and timature of the adverse employment
action alleged.”Plotke v. White405 F.3d 1092, 1099 (10th Cir. 2005). The elements remain the
whether that case is brougimder § 1981, § 1983, or Title VICarney v. City & Cnty. of Denvebs34
F.3d 1269, 1273 (10th Cir. 2008) (quotations omitted). Generally, to establish a prima facie cas
race discrimination, plaintifinust prove: (1) he is a member giratected class; (2) he qualified for
the position or was doing satisfactory work; (3Wes subject to some adverse employment decisi
and (4) the adverse decision ocegrunder circumstances giving rieean inference of unlawful
discrimination. See Swackhammer v. Sprint/United Mgmt, €83 F.3d 1160, 1166 (10th Cir. 2007
(quotingPlotke 405 F.3d at 1100). Defendants contend phentiff can show neither that he was
satisfactorily performing his job nor that thevas an inference of discrimination surrounding his
discharge.

Plaintiff was involved irfour incidents involving threatening outbursts thin a few months.
This behavior did not comply with COBC policieBle yelled and cursed his co-workers and his
supervisor. He pushed a door iatevall, damaging the wall. And hi®-workers indicated that they
were scared by his behavior. This does ooistitute satisfactory prmance of one’s job—
regardless of what prior performance appraisal®dt For this reason, plaintiff cannot satisfy the
second element of diprima facie case.

The record also lacks evidence from whichabart can infer discrimination. Southwestern

Bell gave plaintiff written and verbal warnings aftes third outburst—specifically advising plaintiff
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that further similar behavior would lead to d@ime, including possible termination. And then
plaintiff had a fourth outburstbout six weeks later.

The evidence plaintiff offers to show that lesmination was discriminatory is inadequate to
create a genuine issue of material fact for tratst, the statements by Bill Juno, Greg Mullins, and
unnamed co-worker are nothing more tismay remarks by non-decisionmake&ee Mitchell v. City
of Wichita, Kan. 140 F. App’x 767, 77879 (10th Cir. 2005) (‘ilence demonstrating discriminator
animus in the decisional process needs to ftenduished from stray nearks in the workplace,
statements by nondecisionmakers, or statentgntiecisionmakers unrelatéalthe decisional
process.”)Cuenca v. Univ. of Kan1l01 F. App’x 782, 787 n.2 (10th Cir. 2004) (“In general,
statements by a non-decisionmaker . . . cannotdx tosestablish that decision was tainted by
discriminatory animus.”).

Second, the other (undiptined) workers did not engagesimilar conduct and/or did not hay
the same supervisor. Whistling did not vielabompany policy or make other employees feel
threatened. And Ms. Peden’s inaii@ccurred over twenty years bedlaintiff’s incidents, under a
different supervisor. This evidence simply doesaumhpare in any way to plaiff's behavior leading
to his termination.See Rivera v. City & Cnty. of Deny&65 F.3d 912, 922 (10th Cir. 2004) (noting
that the comparison of disciplinaactions “is relevant only tshow the bias of the person who
decided upon the disciplinary actionRendrick v. Penske Transp. Servs., |220 F.3d 1220, 1233
(10th Cir. 2000) (“Different supeisors will inevitably react diffemgtly to employee subordination.”).

Plaintiff also attempts in his brief to presenidence that “Janice, a non-Black co-worker, h
often demonstrated emotional outbursts in tifiee@” The court finds this insufficient for two
reasons: First, it contradgcplaintiff's testimony in his depositiomd is an effort to create a sham

issue of fact.See Michelson v. Enrich Intern, Iné.F. App’x 712, 718 (10th Cir. 2001) (“Where an
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affidavit attempted to createsham fact issue byoatradicting sworn deposition testimony, it may b
properly disregarded by the court.”"pecond, the assertion is whotlgnclusory, lacking the detail
necessary to establish whether Janice engaged in conduct of similar seriousness.

The results of plaintiff's unemploymema/or Kansas Human Rights Commission (“KHRC’
proceedings do not alter this conclusi@eeKan. Stat. Ann. § 44-709(j) (“Ay finding of fact or law,
judgment, determination, conclusion or final order is not admissible or bding in any separate or
subsequent action or proceeding, between a parsba present or previous employer . . .Pgimer
v. Leawood S. Country Club, In&No. 97-2515-KHV, 1998 WL 72405t *7 (D. Kan. Sept. 9, 1998

(“[UInemployment compensation proceedings do neehas judicata or collatal estoppel effects.”);

Timmons v. White814 F.3d 1229, 1234 (10th Cir. 2003) (holglthat employer is not bound by prior

adverse EEOC finding when aah is brought under Title Vil}Yamwi v. Den-Tex Cent., Ind&No.
08-4151-SAC, 2010 WL 3878865, at *2 (D. Kan. S&&, 2010) (excluding evidence of KHRC
findings).

Plaintiff has not provide sufficient evidence to establisipama facie case of discrimination,
and the court dismisses thesemisi(both Title VII and § 1981).

Even if the court were to assume that gifis evidence met the prima facie case standard,
defendants have proffered a legitimate, non-discriminatory reason for plaintiff's discharge: his
continued conduct in violation of the COBC despépeated warnings. Thoeirden therefore shifts
back to plaintiff to show that fiendants’ reason for his discharge wastextual. For all of the same
reasons stated above in the court’s analysis afifff&s prima facie case, he has not shown pretext.
The result remains the same, and the court altieely grants defendanteiotion on these grounds.

C. Retaliation Claims
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Plaintiff also alleges that defendants retatisagainst him for makingomplaints of illegal
discrimination. For plaintiff to establish a prinecie case of retaliation, he must show: (1) that he
engaged in protected opposition to discriminat(@);‘that a reasonable employee would have four
the challenged action materialiglverse . . .”; and (3) that a caliconnection existed between the
protected activity and the neaially adverse actionArgo v. Blue Cross & Blue Shield of Kan., Inc.
452 F.3d 1193, 1202 n.2 (10th Cir. 2006) (quotkuglington N. & Santa Fe Ry. Co. v. Whi&8
U.S. 53, 68 (2006)).

The problem with plaintiff's retaliation claims iis a lack of causation. Plaintiff engaged in
protected activity on September 4 (hotline complaint) and September 12 (rebuttal letter)—after
incidents and in connection withthird. Southwestern Bell ternaited his employment on Novembe|
22, after a fourth incidentSee Twigg v. Hawker Beachcraft Cops9 F.3d 987, 1001-02 (10th Cir.
2011) (assessing temporal proximity “minimal priék&value” when intervang events supported th
employer’s action). Over ten weeks passed bet@egtember 12 and November 22. And plaintiff
only called the hotline after Mr. Arri told him t@ork from home pending investigation into the thirg
incident. See Morgan v. Hilti, In¢108 F.3d 1319, 1324 (10th Cir. 1997) (affirming summary
judgment on retaliation claim when the employeeivweckewarnings before engaging in protected
activity). Considering the timing of the complaint, the passage of time, and the intervening evel
temporal proximity of the complaint to the termiatialone is not sufficient toreate a genuine issusg

of material fact as to causatioBee Webb v. Level 3 Comms., LLE&7 F. App’x 725, 734 (10th Cir.

2006) (finding a time period betweemaiweeks and just under twelweeks “probably too far apart|.

. . to establish causation by temporal proximity alon&tiderson v. Coors Brewing Cd.81 F.3d

1171, 1179 (10th Cir. 1999) (“[U]nless the terminati®rery closely connected in time to the
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protected activity, the plaintifhust rely on additional evidea beyond temporal proximity to
establish causation.”).

Again, even if the court were to assume fhaintiff could establish a prima facie case, his
retaliation claim would still be subject to digsal. Defendants proffered a legitimate reason for
plaintiff's termination, and plaintif§ evidence is insufficient to establish pretext, for the same reagsons
discussed throughout this opiniofhe court grants summary judgment on plaintiff's retaliation
claims.

IV. Conclusion

Defendants have shown that they are entitlesuitomary judgment on gihtiff's claims for
discrimination and retaliation. Because defendditsiot move for summary judgment on plaintiff's
hostile work environment claims, howey#ose claims remain for trial.

IT IS THEREFORE ORDERED that Defendants Southwtesn Bell Telephone Company

and Joseph Arri’'s Motion for Summadudgment (Doc. 46) is granteBut this does not dispose of g
of plaintiff's claims. Plaitiff's claims for hostile work svironment remain for trial.
Dated this 13th day of Novemhe&013, at Kansas City, Kansas.
s/CarlosMurguia

CARLOSMURGUIA
United StatesDistrict Judge
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