Foxfield Villa

Associates, LLC et al v. Regnier et al D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FOXFIELD VILLA ASSOCIATES, LLC, )
etal.,

Plaintiffs,
V.

Case No. 12-2528-CM
ROBERT D. REGNIER, et al.,

N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

This matter is before the court on defenddawbk of Blue Valley (“BOBV”)’'s motion to
dismiss or, in the alternativiy stay the present proceegs against all parties under fielorado
Riverdoctrine (Doc. 21J. Plaintiffs filed suit against BOBVBOBV's Board of Directors, BOBV'’s
holding company Blue Valley Ban Corp. (“Ban @dj), and members of Ban Corp.’s Board of
Directors under the Racketeer Influenced and @t Organizations Act (“RICQO”) and Kansas
common law. For the reasons stated below, BOBV’8anas granted in part and denied in part an
stay is entered as to all parties.

l. Background

On September 1, 2011, plaintiffs filed a petitiomiagt BOBV in the District Court of Johnson

County, Kansas, (“state action” ottése-court action”) related to ado transaction that took place or

March 24, 2008. BOBYV was the sole defendant irsthte action. Plaintiffs filed a motion for leave

! BOBYV titles its motion as “Defendant Bank of Bluelleg's Motion to Dismiss.” However, the motion also

requests the alternative relief of a stay as to all defendants. For clarity, the court considers the motion as
dismiss, or, in the alternative, to stay.
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to file an amended petition on May 17, 2012 areddburt set a hearing date on the motion for
Monday, August 13, 2012. Importantly, accordind3®@BYV, plaintiffs’ proposed first amended
petition originally added all of thearties and claims presently befdinés court, including the RICO
claim. Plaintiffs did not follow through wittheir proposed amendment including these claims ang
parties, however. Instead, plaintiffs filed the instant action on Friday, August 10, 2012, and the

revised their motion for leave to amend, removirggdtditional claims and defendants. Plaintiffs’

-

revised amended state-court petition alleged twdnetcounts against BOBV for breach of contralct,

promissory estoppel, equitable estoppetla@tory judgment, unclean hands, fraudulent
nondisclosure, fraud, breach of the duty of goaith fand fair dealing, breach of fiduciary duty,
tortious interference with caratct and business expectancygligent and malicious breach of
contract, unjust enrichment, rescission, equitabb®sdination, negligent amal/ reckless failure to
supervise, and civil conspiracy.

BOBY filed a counterclaim against plaintiffs in the state action to collect on the promisso
note and personal guaranties executed by the plajratiftsto foreclose on the real property securin
the transaction at issue. On August 10, 2012, naaybar after filing the ate-court suit, the same
plaintiffs filed the insant action against BOB\BOBV'’s Board of Directors, Ban Corp., and Ban
Corp.’s Board of Directors. Both the state and federal actions are based on the same alleged f
statements or misrepresentations by defendamtsninection with the Malc2008 loan transaction.
The instant action contains six casithat are similar to the clainbsought in the state court case:
fraudulent nondisclosure, fraud, breach of fiduciary duty, tortious @rtar€e, failure to supervise, af
civil conspiracy. In addition, plaintifferought one federal claim under RICO.

Plaintiffs and BOBYV hold differing views aiie motives behind plaintiffs’ decision to

withdraw and revise their motion fe@gave to amend and instead file tinstant action in this court.
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Plaintiffs state that they electéalassert the RICO claim in fedecaurt because it arises under fede
statute, and because this court is supposedly experienced in handling such a claim. By contras
BOBYV argues that plaintiffs’ decisin to bring the lawsuit to a s@ad front was a strategic litigation
tactic designed to make the defense oflthgation more cumbersonfer BOBV. The court
expresses no opinion on the motives behind plaintésision; however, the court finds it important
to consider this background in obtainlgomplete picture of the case history.

Assuming plaintiff's factual aligations as true, Ban Corp.tiee holding company for BOBV,
and BOBY is a wholly-owned subsidiary of Banr@o Defendant Robert Raier (“Regnier”) is the
President, Chief Executive Officer (“CEQO”) and Qinaan of the Board of Directors of Ban. Corp.
Defendant Regnier is also the GE&nd Chairman of the Board of Directors of BOBV. Defendant
Donald H. Alexander (“Alexander”) was a directdrBOBV and Ban Corp. Defendants Harvey S.
Bodker (“Bodker”), Suzanne E. Dotson (“DotsorCharles S. Hunter (“bhter”), and Richard L.
Bond (“Bond”) were all directorsf BOBV. Defendants Michael Brown (“Brown”), Robert D.
Taylor (“Taylor”), Thomas A. MBonnell (“McDonnell”), and Anne DSt. Peter (“St. Peter”) were al
directors of Ban Corp.

Il. Legal Standard

As a preliminary matter, the court will briefaddress plaintiffs’ argument that BOBV’s motiq
is not an approved pre-answer mati Plaintiffs are correct thatmotion requesting dismissal or a
stay under th€olorado Rivedoctrine does not fall under any enuated provision of Federal Rule
of Civil Procedure 12(b). Howevehe court exercises its discretimconsider adtional pre-answer
motions, including a motion to stay or dismiss undeiGblrado Rivedoctrine. See Intravascular
Research Ltd. v. Endosonics Corgo4 F. Supp. 564, 567 n.3 (D. Del. Feb. 13, 1998) (dititig

Ass’n of Entrepreneurs of Am. v. Angé® F.3d 1266, 1271 (8th Cir. 1995%&e alsd®rillhart v.

ral

—

n



Excess Ins. Co. of An816 U.S. 491, 494-96 (1942) (noting thatdct courts hee discretion to
recognize additional pre-answer naots, including motions to stayfederal action when a parallel
state action is pending).

Under theColorado Riverdoctrine, where a federal cowbuld otherwise have concurrent
jurisdiction with a state court, ¢ifederal court may “dismiss or stayederal action in deference to
pending parallel state ad proceedings.’Fox v. Maulding 16 F.3d 1079, 1080 (10th Cir. 1994k@¢x
1) (citing Colorado River424 U.S. 800, 817 (1976)). The federal court has discretion in such a
situation to stay or dismiss the federal suit for reasbriwise judicial adminstration, giving regard td
conservation of judicial resources andnprehensive disposition of litigationfd. at 1081 (quoting

Colorado River424 U.S. at 817-18) (quotation and quotatiarks omitted). Federal courts have §

“virtually unflagging obligation . . . to exerciseetfurisdiction given them”rad thus application of the

doctrine is appropriate only iiexceptional” circumstancedd. (quotingColorado Rivey424 U.S. at
817-18).

Certain factors under th@olorado Riveroctrine guide the federal court in determining
whether to dismiss or stay a federal action thatlledsa state action. First, the federal court must
analyze whether the state court suit andelderal suit are in fact “parallel.Reality Tech., Inc. v.
Countertrade Prods., IncNo. 10-cv-01791-PAB-KLM, 2011 WR134409, at *2 (D. Colo. May 27,
2011). If this test is met, the court magnhapply the nonexhaustive factors delineateclalorado
River, 424 U.S. at 818, arfdoses H. Cone Mem’l Hosp. v. Mercury Constr. Cofp0 U.S. 1, 18
n.20, 23, 26-28 (1983)5ee id

The Tenth Circuit has stated that—shoulddbart determine that deferral to the state
proceeding is appropriate—the court should eatstay, rather thagdismiss the casd-ox |, 16 F.3d at

1083 (“We think the better practiceto stay the fedal action pending the atame of the state
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proceedings.”) (citations omitted). “In the everd 8tate proceedings do not resolve all the federal
claims, a stay preserves an avalgafederal forum in which to litefe the remaining claims, without
plaintiff having to filea new federal action.1d. If the state court poeeding resolves all of the
federal claims, dismissal of the federal case may then be approjitedbty Tech., Inc2011 WL
21344009, at *2.
II. Discussion

A. Whether the Two Actions Are Parallel

The first step in determining whether deferrapropriate is to det@ine whether the federa,
and state actions amedeed parallelFox |, 16 F.3d at 1081. “Suits arerpHel if substantially the

same parties litigate substantially gsme issues in different forumdd. (quotation and quotation

marks omitted). In making this determination, tbert looks at the state case at it actually exists—t

and does not consider how the state procggsdeould have been brought in theoly. Finally,
plaintiffs may not aval application of th&€olorado Riverdoctrine by including additional defendant
or claims in the federal suitWaddell & Reed Fin., Inc. v. Torchmark Cqrp80 F. Supp. 2d 1235,
1240 (D. Kan. 20013.

Here, both parties agree that the state and fiegi@eeedings are parallelhe plaintiffs in
both cases are the same. In the state case, BOB¥ @ly defendant. In ¢hfederal case, additiona
defendants include BOBV'’s holding company, BanpgCoand members of the Board of Directors fd
both Ban Corp. and BOBV. Although the parties irhbzdses are not identical, they are substantig

the same and the claims lodged against the defendants in both cases are based on the same f3

-

y

hctual

bases. In fact, the first amended state-courtipetidentifies each of the additional federal defendants

Both parties cite to this case in support of theipeetive positions. The courtkamowledges that there are both
similarities and differences between th&ése and the instant action. However, the court ddesgnee that this
case compels a decision in favor of either party or thapjparts either party’s positian full. The specific facts
and exceptional circumstances of the instant action require the conclusion set forth herein.
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in the “Parties, Jurisdiction and Venue” portion @ pretition and the additiohiederal defendants ar
mentioned in the factual allegations in both tlaesand federal cases. Plaintiffs cannot avoid
application of theColorado Riverdoctrine simply by adding addimal parties in the federal suit—
especially when the additional parties are so closiéljated with the defendant present in both cas
Seeid

In addition, both cases involve substantiallyshene issues. The same facts and allegation
involved in the state case will be addressed in the instant case—both cases center on the issue
whether fraudulent statements or misrepresamstivere made in connection with the March 2008

loan transaction with plaintiffs. The only notable difference is the addition of the RICO claim in

instant action; howevethe RICO claim is based on many of thmedacts at issue in the state actign.

See id (finding that the addition of a RICO claim in the federal action did not prevent the
determination that the two actions were pardletause the RICO claim was based on many of thg
same facts as the claims in the state case).sUlteantial overlap of pa&s and issues in both the
state and federal case indicates thattwo actions are parallel atige threshold test has been met.

B. Colorado River Factors

The Supreme Court hasitlined a nonexhaustive list of factors for courts to consider in
determining whether “exceptional circumstancegseto warrant deference to parallel state
proceedings: (1) whether either court has assyuanesliction over property(2) whether the federal
forum is inconvenient; (3) the desirability of adimig piecemeal litigation; {&he order in which the
courts obtained jurisdiction and the progrestheftwo cases; (5) which forum’s substantive law
governs the merits of the litigatio(@) the adequacy of the state fiortio protect th@arties’ rights;
and (7) the vexatious or reactive nature of either actgae Colorado Rived24 U.S. at 818yloses

H. Coneg 460 U.S. at 18 n.20, 23, 26—28. Other coun faso considered whether the party
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opposing abstention has engagetinmpermissible forum-shopping.Fox |, 16 F.3d at 1082 (citing
Travelers Indem. Co. v. Madonr@l4 F.2d 1364, 1370-71 (9th Cir. 1990)).

The court should apply the factansa pragmatic, flexible manneHealth Care & Ret. Corp.

of Am. v. Heartland Home Care, In824 F. Supp. 2d 1202, 1205 (D. Kan. 2004) (citation omitted).

“In applying the test, no one factgrdeterminative and the weightlie given any one factor may va
from case to case.ld. (citing Colorado River424 U.S. at 818-19). The balance should be “heavi
weighted in favor of the excise of jurisdiction.”Fox |, 16 F.3d at 1082 (quotingoses H. Cone460
U.S. at 16). Dismissal is warranted onlyder the “clearest géistifications.” Colorado Rivey 424
U.S. at 819. Finally, any doubt inetlapplication and balancing ofetliactors “should be resolved in
favor of exercising federal jurisdictionFox I, 16 F.3d at 1082.

1. Whether Either Court Has Assumed Jurisdiction over Property

In the state court case, BOBV counterclainteeébreclose the reastate securing money
BOBYV loaned to plaintiff Foxfield Villa. Adoth parties agree, theagt court has exercised
jurisdiction over this real property. {@olorado Riverthe Court noted thalhe concern with this
factor “is with avoiding the generation aditional litigation through permitting inconsistent
dispositions of propeyt” 424 U.S. at 819.

Plaintiffs cite K.S.A. 8§ 60-213() and Federal Rule of Civil &edure 13(a) to support their
contention that BOBV is not requirgd reassert the state-court counterclaims in this lawsuit, statil
that because they have already basserted in the stafction, they are not compulsory here. Undsd
Rule 13(a), any claims which a party has addhmes opposing party and which arise out of the
transaction or occurrence thatle subject matter dfie opposing party’s clai must be pleaded as
counterclaims in a federal action. Howevergaoeption exists if, when the action was commence

the claim was the subject of another pagdaction. Fed. R. Civ. P. 13(a)(2)(A).
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Although this exception allows the party to esc#pe waiver rule, it does not mean that the
party is prohibited from pleadly the counterclaim if it is thaibject of another pending actioBee
Union Paving Co. v. Downer Cor®276 F.2d 468, 470-71 (11th Cir. 1960); 3 Moore’s Federal
Practice (3d ed.) 13.16(1) (notingathalthough a party need not plemdounterclaim that would be
compulsory but for the fact that it was the sub@another pending lawsuit, he may elect to do so
under Rule 13 if he so desires). BOBV has statatlitlit is required to dend this action, it intends
to raise the same affirmative defenses and couatarglas it raised in trstate court action. Thus,
this factor weighs in favor of staying the ede avoid additional litigation and inconsistent
dispositions of the perty at issue.

2. Whether the Federal Forum is Inconvenient

If the federal forum is less convenient than tlagestorum, this factor balances in favor of
staying or dismissing the caseealth Care 324 F. Supp. 2d at 1205-06 (citations omitted). BOB
does not argue that the locatiortloé federal forum is less convenient than the state forum. Inste:
argues that the duplicity of the claims asserteiresg it—and the potential requirement for BOBYV t(
“litigate the same issues with the same Plaintifigwo fronts"—is inconvenient. (Doc. 22 at 9.)
Defendant cites no authority for ésgument that duplicity of clainean lead to a determination that
the federal forum is inconvenient. The duplicationssties and partiesadready addressed in the
analysis of whether the state anddeal actions are parallel. Bgmtrast, this factor focuses on the
physical proximity of the federal forum tbe parties, evidencand witnessesSee Health Care324
F. Supp. 2d at 1206 (citation omitted). Here, both thie stction and the instaattion are situated in
the same Kansas City metropolitan area. Basdbeonlose proximity of the two actions, the court

does not find that the federal forum is less convérifean the state forumrlhis factor is neutral.
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3. Avoidance of Piecemeal Litigation

“The avoidance of piecemeal litigation is an important rationale behind the Colorado Riv4
doctrine.” Ins. Fin. Corp. v. Evolution, IncNo. 00-2386-KHV, 2000 WL 33314113, at *2 (D. Kan.
Nov. 28, 2000). Here, duplication of proceedingalimsost certain to occur, as the issues being
litigated in state court mirror thesefore the court in this action, and both cases rely on the samg
factual and legal assertions. Gieth plaintiffs have added newfdedants and a RICO claim to this
litigation; nonetheless, the issues and factualionstances in both cases are nearly identical.
Duplication of proceedings would waste theaarces of both the pgas and the courtld. (citing
Joseph Stowers Painting, Inc.v. A. Zahner, Glm. 99-2391-KHV, 2000 WL 210219 at *2 (D. Kan.
Feb. 4, 2000)). Accordingly, this factor ybs in favor ofstaying this case.

4. The Order in Which the Courts Obtained Jurisdiction and Case
Progression

Plaintiffs filed the state action on Septembe2d11, nearly one year before filing the instant
action on August 10, 2012. However, a more persuasinsideration than which case was filed firg
is to examine the progresgade in the two actiondMoses H. Cone460 U.S. at 21. Here, the state
action has undoubtedly progressedHartthan the instant federaltian. Based on representations
made by the parties, in the state action, the pates the discovery process. The parties have
produced documents and taken several depositioraddition, discovery will close in February 201
The parties have fully briefed several motions with the state court, inclB@BY’s motion to strike
plaintiffs’ jury demand and plaintiffs’ motion foeave to amend their petition. Moreover, the state
case is set for trial on July 29, 2013.

In contrast, discovery hamt yet commenced in this action. On December 10, 2012,
Magistrate Judge James P. O’Hara conducted a dafmgdonference. In hischeduling order entere

the same day (Doc. 33), Judge O’Hara noted tisabslery in the similar ate-court case will close
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soon and that the state-court triabeheduled to start iduly 2013. Further, Judge O’Hara stated th{
the upcoming state-court trial may have significant legal and/or practical ramifications on the ins
case. Citing the unique factual circumstances ofcis®, as well as FedeRulle of Civil Procedure
1, Judge O’Hara stayed all discovery in the fatlaction. Finally, Judge O’Hara set a status
conference for September 4, 2013, and asked thegsartsubmit an updad planning report by

August 30, 2013.

Given that the state case was filed first, discpwvéll soon close in the state case, and trial i$

set to occur in the state case sal/months before the scheduled ssatonference in the federal casg
this factor strongly favors stay of the instant actiorbee Waddell & Reed Fin., Ind80 F. Supp. 2d
at 1242 (finding fact that state casas filed nearly fifteen months toge federal case and that state
case was nearly ready for trial stronglydeed a stay of thiederal action).
5. Which Forum’s Substantive Law Gverns the Merits of the Litigation

The only federal claim assertedthis action is the RICO claim Count VII. Federal law will
govern this claim. The other claims are state-lawdaitms to which the court will apply Kansas lay
It is well-established that stateurts have concurrent juristimn to consider RICO claimsTafflin v.
Levitt, 493 U.S. 455, 467 (1990). However, becauderfd law will govern the RICO claim, this
factor slightly favors denying a stay of the federal c&se Waddell & Reed Fin., Ind.80 F. Supp.
2d at 1242 (finding samegee also Moses H. Can60 U.S. at 25 (stating that “the presence of
federal-law issues must always be a ma@rsideration weighing against surrendeNgkash v.
Marciano, 882 F.2d 1411, 1416 (9th Cir. 1989) (finding tiidhe state and federal court have

concurrent jurisdiction over a clairhis factor becomes less significant).
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6. The Adequacy of the State Fonm to Protect the Parties’ Rights
In Moses H. Conghe Supreme Court noted that ismissing or staying a case under the
Colorado Riverdoctrine, a court essentially determines thatparallel state-coulitigation “will be
an adequate vehicle for the complete and prompltutsso of the issues between the parties” and th
“[i]f there is any substantial doubt &sthis, it would be a serious aleusf discretion to grant the stayj

or dismissal at all.” 460 U.S. at 28hus, a stay is only appropriate under @worado Riveroctrine

if the court has “full confidence” th#éle state court litigation will dispesf the dispute in its entirety|

Gulfstream Aerospace Corp. v. Mayacamas CGatp5 U.S. 271, 277 (1988) (citildgoses H. Cone
460 U.S. at 28).
To determine whether the state-court casecoanpletely resolve the instant dispute, it is

necessary to determine whether any claim in this wamild remain after a final judgment in the stat

court case. A federal court must give to state court judgments “the same full faith and credit . . |

they have by law or usage in tbeurts of such State, Territooy Possession from which they are
taken.” 28 U.S.C. 8 1738. Federalicts must determine what preclusive effect a state would giv4
own decision before they may determine what effexy #hould give to such dean in federal court.

Stifel, Nicolaus & ©. v. Woolsey & Co81 F.3d 1540, 1544 (10th Cir. 1996).

“Under the doctrine of res judieata final judgment by a coust competent jurisdiction on the

merits of an action is conclusivegt only on all matters which weretaally litigated, but also on all
matters which could have been litigated bypheties or their privig in that action.”"O’Keefe v.
Merrill Lynch & Co, 84 P.3d 613, 618 (Kan. Ct. App. 2004) (citation omitted). Under Kansas la
judicata applies when four elemete met: “(1) identity in the thgs sued for, (2) identity of the
cause of action, (3) identity of perss and parties to the action, anfli¢entity in tre quality of the

persons for or against whom the claim is madd.”

-11-
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a. Plaintiffs’ RICO Claim Against BOBV

Plaintiffs contend that the state-court astwill not bar their RICCQlaim against BOBV.
Plaintiffs argue that although thearthand fourth elements of r@gsdicata are met, the first two
elements are lacking and thus res judicata will not apply. The first two elements are (1) identity|
thing sued for and (2) idetyiof the cause of actiond. Although plaintiffs claim that the causes of
action raised in the state case different from the RICO clainm the instant action, “Kansas law
emphasizes that the claim or cause of action iseeéfin terms of the injury for which relief is
demanded, that is to say, in terms offdrtual circumstancesf the controversy ther than the legal
theory or remedial statute evhich the suit is grounded.Xiangyuan v. St. Francis Health Gt215 F.
App’x 717, 719 (10th Cir. 2007) (citations omitted).

It is true that plaintiffs raise a new legal theo bringing a RICO clam. However, the RICO
claim is based upon the same factual circumstancie atate-court actiomd plaintiffs could have
brought the RICO clan in that caseSee id (finding same)see also Tafflind93 U.S. at 467 (holding
that state courts have concurrgmisdiction over civil RICO claims Both the state and federal
actions center on the issue of whether BOBV nfealedulent statements orisrepresentations in
connection with the March 2008 lotmansaction wittplaintiffs.

Although the RICO claim does include allegatitimst plaintiffs madenisrepresentations, nor
representations, and engaged in bad faith condutetftaud others in adtbn to plaintiffs, the
underlying facts and misrepreserdat are essdially identical. See Health Care824 F. Supp. 2d at
1208 (noting that “regardless of which statute party tsesoceed to tribunal, where [the] same fag
[the] same parties and [the] same issues havequdlyibeen litigated before [a] court of competent
jurisdiction which renders judgmewithin its competency, [the] causé action is barred”) (citing

Carson v. Davidsgr808 P.2d 1377, 1382 (Kan. 1991)).

-12-
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Moreover, plaintiffs did—at onpoint—take steps toward bging the RICO claim in state
court. Plaintiffs’ proposed fitamended petition originally addall of the parties and claims
presently before this court, including the RICQ@iwl. Plaintiffs did not follow through with this
course of action, however, and subsequentyl fihis action on August 10, 2012, and then revised
their motion to amend to remove the claims agdhes additional defendants. The court finds it
persuasive that, in circumstances like these wherstibisifailed to include their federal claim in the
parallel state-court action, “pldiff[s] must at least attempt to litigate [the] federal claim in state
court”). Health Care 324 F. Supp. 2d at 1200 (citikRgx v. Maulding 112 F.3d 453, 459 (10th Cir.
1997) (‘Fox II")).

Plaintiffs’ failure to bring the RICO claim inate court, in addition to the nearly identical
allegations contained in both thatgt and federal actions, indicate tpktintiffs’ RICO claim against
BOBV will likely be barred by res judicata. Howeyéhe court does not make a conclusive finding
this time on this issue. Instead, the court merely rtbtest is possible thaes judicata will bar this
claim. After evidence is put forth and a judgmentiched in the state-cowdse, the parties are fre
to dispute whether res judieatloes, in fact, bar plaiffs’ RICO claim against BOBV.

b. Plaintiffs’ Claims Against the Other Defendants

Although plaintiffs’ RICO claim may be barredjainst BOBV, thessue remains whether a
state-court judgment will resolve all claims in thase, including those agat the other defendants.
For the same reasons that the first two elementssgiidicata—identity of the thing sued for and
identity of the cause of action—eamet as to BOBV, these elements are also met as to the other
defendants. Whether the third adifth elements are met remains at issue. “The third element g
judicata requires that the parties in both saiitsthe same or in pity with one another.”ORI, Inc. v.

Lanewala 147 F. Supp. 2d 1069, 1083 (D. Kan. 2001) (citmglls v. Davis603 P.2d 180, 183 (Kan

-13-
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1979)). The closely-related fourth element “requires the parties in both g8 are litigating in their
same capacities, or, when the actions involve partipgvity, that the party to the first action directl
represented the interests of thaaty to the second actionlt. (citation omitted).

Plaintiffs do not explicitly ague that the claims againstfeledant Ban Corp. would not be
barred by a judgment in the statéi@e; plaintiffs address only thadividual defendants. BOBV is a
wholly-owned subsidiary of its holding company, Ban Corp. Ban Corp. is identified in the state
pleadings. Further, plaintiffs’ claims againstBaorp. in this case hawefactual basis nearly
identical to that in the statase. In addition, the two entgi®ad in common some members of
management: defendant Regnier served as the GEQCIaairman of the Board of Directors for both
entities and as President of Banr@pand defendant Alexander senasda director of both entities.
In this situation, as a holding company andiitolly-owned subsidiary, Ban Corp. and BOBV are
likely in privity for the puposes of res judicatébee B-S Steel of Kan., Inc. v. Tex. Indus., 8&7 F.
Supp. 2d 1252, 1259 (D. Kan. 2004) (finding same reggra parent-subsidry relationship and
noting support from other courts). Thus, claimaiagt Ban Corp. in this doh would likely be barred
by a judgment in the state action. iS5 not a conclusive finding, howewy and the parties are free t
dispute this issue after resban of the state-court action.

Privity must also be established as to theai@ing defendants. As a preliminary issue, the
court notes that plaintiffs’ complaint does not exgliicstate whether plaintiffs’ claims against these
defendants are in their individual official capacities. In suchstuation, the Tenth Circuit has
instructed courts to look tolfe substance of the pleadings #&mel course of the proceedings” to
determine whether the defendants are being sulddually or in their official capacitiesPride v.
Does 997 F.2d 712, 715 (10th Cir. 1993). Plaintiffs tleephrase “individual defendants” to refer t

the officers and directors of BOB&dhd Ban Corp. A closer look tite allegations attained in the
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pleadings, however, leads the court to concthdéeany attempt made by plaintiffs to sue the
defendants in their individual cagities is likely disingenuous. M the exception of defendant
Regnier, the other defendants are referred to by mathe complaint only in the “Parties, Jurisdictig
and Venue” section and again in Count V and CMihof the complaint. In these counts, these
defendants are collectively referredeither as members of the “BaBbkard of Directors” or the “Blue
Valley Ban Corp. Board of DirectofsThe allegations against thedefendants appear to deal only
with actions taken while acting onlwf of BOBV or Ban Corp. itheir capacities as directors or
“supervisors.”

Defendant Regnier is mentioned more fraglyethan the other individual defendants
throughout the complaint. Like the other defendants,not cleawhether plaintiffs sue defendant
Regnier in his individual or offiail capacity. This is a closer call. For example, the complaint
contains an allegation thRegnier “personally stated”dudulent representationsSee, e.g.Doc. 1 at
47.) However, these statements still appedrave been made on behalf of BOBV.

In Lowell Staats Mining Co. Whiladelphia Electric Cq.878 F.2d 1271, 1277 (10th Cir.
1989), the court found that “[a] dotr’s close relationship witthe corporation will generally
establish privity.” But this is only true when ttigector is sued in hisr her official capacity.
Boilermaker-Blacksmith NdtPension Fund v. GendrpB7 F. Supp. 2d 1250, 1255 (D. Kan. 1999)
As stated above, defendants Regaied Alexander both served inri@us capacities with BOBV and
Ban Corp. Defendants Bodker, Dotson, Hunter, Bond, Brown, and Taylor all served as director
BOBV. Defendants McDonnell and St. Peter served as directors of Ban Corp.

As previously noted, although plaintiffs may hantended to sue these defendants in their
individual capacities, they did not explicitly stahis fact. A review of the pleadings and the

proceedings indicates that the allegations agaiesetdefendants (except admittedly not as clearly
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to defendant Regnier) appear in rgald be made against them in thefficial capacities as President

CEO, directors, board members, and supervisBeg O’'Connor v. St. John’s Colle@90 F. App’x
137, 140-41 (10th Cir. 2008) (finding that althoughgleentiff alleged he wasuing defendant in his
individual capacity, the allegatiomslated to defendant’s official duties and the claim was thus in
reality against defendant in his @ffal capacity). As such, the clainmsthis case against these other
defendants may be barred by a statercjudgment. Even if res juchta did not apply to these other
defendants, “a stay preserves an available fettewah in which to litigate the remaining claims,
without . . . plaintiff[s] having tdile a new federal action.Fox I, 16 F.3d at 1083.

A careful analysis of ik factor indicates the likelihood thidite claims against all defendants
may be barred by res judicata aftesolution of the state-court proceeding. The court again make|
clear that it makes no conclusifreding and the parties are free taplite the preclusive effect of any
state-court judgment after dispaait of that case. Because a judgrhin the state-court action may
have a preclusive effect on the indtaation as to all defendants, thastor weighs slightly in favor of
staying the case.

7. The Vexatious or Reactive Nature of Either Action

BOBV mentions this factor in its motion anghg arguing that plaintis’ change in course
from its original plan of includig the additional claims and defentiin its state-court action to
instead filing this action amounts to a vexatiatigdtion tactic. The court acknowledges that the
circumstances surrounding plaintiffs’ decision anelear and possibly qué&mable; nonetheless,
there is no substantive evidence before the ¢battplaintiffs’ decisiorwas made for vexatious

purposes. As such, this factor is neutral.
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8. ImpermissibleForum Shopping

The final factor, considered by some couridates to impermissible forum shopping. As
discussed above, it appears tphlaintiffs may have engaged some form of forum shopping by
originally requesting leave to amend their state-cpetition to add the federal claim and additional
parties, but then later withdramg those claims and parties and @ast bringing this federal suit.
Although the court is somewhat uncantabout plaintiffs’ motives, “thigactor only weighs in favor o
a stay when the party opposing the stay seekgdid adverse rulings made by the state court or to
gain a tactical advantage from thgoécation of federal court rules.Int’l Asset Mgmt., Inc. v. Halt
487 F. Supp. 2d 1274, 1286 (N.D. Okla. 2007) (quotation and quotation marks omitted).

BOBYV points out that plaintiffs changed cearand seem to have shopped for a different
forum. However, there have been no allegations that plaintiffs didea@id adverse state-court
rulings or to benefit from application of federal rules. Thulsag not been shown that any forum
shopping in this case was so impermissiblebasecessitate a stay or dismissaée id (finding that
lack of allegations of improper purposes cut against finding of impermissible forum shopping).
factor is neutral.

C. Balancing of the Factors

Three of the factors listed above are neut@he factor slightly wejhs in favor of denying a
stay of the federal case. Four factors weigtawor of staying the case—two weighing in favor, ong
weighing slightly in favor, and one weighing strongi favor. After carefully considering each
factor, the court finds #t the exceptional circumstances in tase warrant a stay of the instant
action. The principles underlying tllorado Riveroctrine—wise judicial administration,
conservation of judicial resources, and the coimgmsive disposition oftigation—are all supported

by a stay of this case.
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Although BOBYV is the only defendant who regted a stay—and was the only defendant who

could have under th€olorado Riverdoctrine because it was thely defendant named in both
cases—the court finds it necessamngler its inherent power to stay tt@se as to all parties. “Itis
beyond cavil that, absent a statutewe to the contrary, federal digtt courts possess the inherent
power to stay pending litigation when the efficacioumnagement of court dockets reasonably reqy
such intervention."Marquis v. F.D.I.C, 965 F.2d 1148, 1154-55 (1st Cir. 1992) (citirgndis v. N.
Am. Co, 299 U.S. 248, 254-55 (1936) (otloeations omitted)).

It is true that the defendants other than BOBYhis action are not named defendants in the
state action; however, these defamdare all named in the “Paasi, Jurisdiction and Venue” portion
of the petition and the additional federal defendants are mentioned in the factual allegations in |
state and federal cases. As meatl numerous times above, themeaunderlying factual issues are
present in both cases. For many of the same re#isatns stay is appropreagas to defendant BOBV,

stay is appropriate as to all deflants. The risk of inconsistantings and inefficient use of the

ires

both the

court’s time and resources is simply too high shahisl case proceed against any defendant. For these

reasons, this case is stayed aaltparties pending thoutcome of the statmurt case. Should the
state-court proceedings fail to resolve all federaihes, a stay allows plaintiffs the opportunity to
litigate the remaining claims in federal court withceqquiring plaintiffs to le a new federal action.
Fox I, 16 F.3d at 1083.

IT IS THEREFORE ORDERED that defendant Bank of Blue Valley’s motion to dismiss ¢
in the alternative, to staye present proceedings as against atlgga(Doc. 21) is granted in part and
denied in part. Bank of Blue Valleyalternative request to stay the case is granted as to all partig
This case is stayed as to all pgstpending the outcome of the cas€&offield Villa Assoc., LLC, v.

Bank of Blue ValleyNo. 11CV07558 in the Districtdlirt of Johnson County, Kansas.
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IT IS FURTHER ORDERED that the parties shall file atice of the state-court judgment
with this court within thirty 80) days after it is entered.
Dated this 17th day of JanyaR013, at Kansas City, Kansas.
¢ Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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