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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
BOTW N FAM LY PARTNERS, L.P.,
DI ANE BOTW N ALPERT, and
DOUGLAS A. ALPERT,
Plaintiffs,
V. Case No. 12-2549-RDR

THRI VENT FI NANCI AL FOR LUTHERANS,

N N N N N N N N N N N’

Def endant ,

VEMORANDUM AND ORDER

This matter i s presently beforethe court upon defendant’s noti on
to dismss or stay. Having carefully reviewed the argunents of the
parties, the court is now prepared to rule.

l.

Thi s case ari ses fromvari ous | oans t hat were nade by def endant
Thrivent Financial for Lutherans (Thrivent) to plaintiff Botw n
Fam |y Partners, L.P. (Botwin Famly). Plaintiffs D ane Botw n
Al pert and Douglas A Alpert later signed guaranty agreenents in
2000, 2002 and 2006 in which they agreed to guarantee to Thrivent
all obligations of the Botwin Fam |y under the notes. Thri vent
subsequently sent notice to the Botwin Fam |y and the Al perts that
they were in default under the notes.

Botwin Fam |y and the Al perts fil edthis case on August 22, 2012.
They assert various causes of action but essentially seek

declaratory relief from the court arising from the several |oan
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transacti on agreenents enteredintowith Thrivent. Plaintiffsrely
upon t he Equal Credit Cpportunity Act (ECOA), 15 U S. C. 1691e(c) and
Regul ation B, 12 C F.R 202.17(b). They allege that Thrivent has
required themto i ncur personal liability on an obligation and debt
in violation of the ECOA. They seek an order of the court finding
that the guarantors are not liable for the | oans that were entered
into in 2000, 2002 and 2006.

On Cctober 18, 2012, Thrivent filed an action in state court
asserting clains of breach of prom ssory notes, foreclosure of
nor t gages, and breach of guaranty agreenents. Botwin Fam |y and the
Al perts renoved that case to this court on Novenber 13, 2012. That
action was assigned to Judge Murguia. Thrivent noved to renmand t he
case to state court on Novenber 27, 2012.

Meanwhi l e, inthis case, the defendant filed the instant notion
to dismss on Cctober 22, 2012. Plaintiffs filed a nmotion to
consolidate this case wi th Judge Murgui a’s case on Novenber 13, 2012.
On March 5, 2013, Judge Murgui a granted Thrivent’s noti on and r emanded
his case to state court.?

1.

Wth this background, the court shall consider Thrivent’s notion

Y'nlight of Judge Murgui a’'s decisionto remand his caseto state
court, this court shall deny plaintiffs’ notion to consolidate this
case with that case as noot.



to dism ss or stay. Thrivent seeks to dismiss or stay this action

based upon (1) the Brillhart/Moon abstention doctrine; (2) the

Younger abstention doctrine; and (3) the Anti-Injunction Act, 28
US. C § 2283. Thrivent also contends that this matter shoul d be
di sm ssed because it is not a ripe controversy.

The court shall proceed to Thrivent’s arguments on the
application of the Younger abstention doctri ne because we find that
it isdispositive. Thrivent contends that abstentionis appropriate

under doctrine of abstention established in Younger v. Harris, 401

U S. 37 (1971). Thrivent argues that all of the factors required
for Younger abstention are present here. Plaintiffs counter that
Younger abstention is inapplicable because (1) they have asserted
a substantial federal question, i.e., the interpretation of the
application of the ECOAto the guaranties in this case; (2) federa
courts frequently adjudi cate forecl osure acti ons gover ned by Kansas
law; and (3) the state court action is no | onger pending.

Under Younger, a federal court nust abstain from hearing a
federal case which interferes with certain state proceedings.
Pursuant to t he Younger abstention doctrine, “[e]ven when a federal
court woul d ot herw se have jurisdiction to hear a claim the court
may be obliged to abstain when a federal -court judgnment on the claim
would interfere with an ongoing state proceeding inplicating

inportant state interests.” D.L. v. Unified School Dist. No. 497,
3




392 F. 3d 1223, 1227-28 (10'" Cir. 2004). This court nust abstain from
exercising jurisdiction if the follow ng conditions are net:

(1) there is an ongoing state crimmnal, civil, or
adm ni strative proceeding, (2) the state court provides
an adequate forumto hear the clains raisedinthe federal
conpl aint, and (3) the state proceedi ngs i nvol ve i nport ant
stateinterests, matters whichtraditionally |l ook tostate
law for their resolution or inplicate separately
articulated state policies.

Weitzel v. Div. of Occupational & Prof’l Licensing, 240 F. 3d 871, 875

(10'" Gir. 2001).

The af orenentioned factors are present here. At the tine that
plaintiffs made their argunment, the state court action had been
renoved to this court. However, as noted earlier, since that tine
t he case has been remanded to state court. Thus, it is presently
pending in state court.

Thrivent has suggested, and the plaintiffs have not deni ed, that
t he Kansas courts can properly consider all of the issues raisedin
thi s case, includingtheclainmsinvolvingthe ECOA. Plaintiffs have
argued that the clai ns nade under the ECOA are “substanti al ” f eder al
guestions that should be resolved by this court. Plaintiffs,
however, have failed to acknowl edge that Congress, in passing the
ECOA, allowed concurrent jurisdiction to the state courts. See 15
U S.C 1691e(c)(“Upon application by an aggrieved applicant, the
appropriate United States District Court or any other court of

conpetent jurisdiction may grant such equitable and declaratory
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relief asis necessary toenforcethe requirenents inposed under this
subchapter.”). Plaintiffs have availed thenselves of this
concurrent jurisdiction by asserting their ECOAclains in the state
case. There is little question that the Kansas court can resolve
all of the clainms presented by the parties. Plaintiffs have not
satisfiedthe burdento showthat state procedures do not afford them
an adequat e renedy.

Finally, the court believes that the state case involves
inportant state interests because Thrivent is seeking foreclosure
onland | ocatedinKansas. |n determ ningwhether aninportant state
court interest isinplicated in the proceedings, the court does “not
| ook narrowly toits interest in the outconme of the particul ar case.

.” but, rather, to “the inportance of the generic proceedings to

the State.” New Ol eans Pub. Serv., Inc. v. Council of City of New

Ol eans, 491 U. S. 350, 365 (1989). Courts have deterni nedthat cases
involving property rights, particularly foreclosure actions,

invol ve inportant state interests. See Shaffer v. Heitner, 433

U S. 186, 207-208 (1977)(recognizing a state’s “strong interests in
assuring the marketability of property within its borders and in
provi di ng a procedure for peaceful resolution of disputes about the

possessi on of that property.”); Gay v. Pagano, 287 Fed. Appx. 155,

157-58 (3'% CGir. 2008)(affirming district court’s abstention under

Younger where state-court forecl osure acti on was pendi ng and “[ a] ny
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relief that could be granted by the district court would directly
i npact Pennsyl vania’s interest in protecting the authority of its

judicial systent); Doscher v. Menifee Crcuit Court, 75 Fed. Appx.

996 (6'" Cir. 2003)(affirming district court’s application of Younger
abstention and finding inportant state interest in nortgage

forecl osure); Borkowski v. Frenont Inv. and Loan of Anaheim Cal.,

368 F. Supp. 2d 822, 828 (N.D. Chio 2005)(court would be required to
abstai n fromaddressi ng natters presented i n federal conpl ai nt under
Younger where these matters were the subject of a pending state
foreclosure matter, which is of paranpunt state interest); Logan v.

U.S. Bank Nat. Ass’'n., 2010 W. 1444878 at *3 (C. D. Cal . April 11, 2010)

(“IP]roperty rights have historically been considered an area of

state concern.”); 3005 Cedar, LLCv. Cty of Mnneapolis, 2010 W

455307 at *3 (D. M nn. Feb. 3, 2010) (finding inportant state interest
inproperty rights). The fact that this court can, and has, litigated
forecl osure actions as suggested by plaintiffs does not nean that
we should interferein astate forecl osure court proceedi ng that can
consider all of the issues raised by the parties.

Accordi ngly, because t he Younger abstention doctrine applies,
this court is obligatedto dism ss this action. Wth this decision,
the court finds no need to consider the other argunents raised by

Thri vent .



| T 1S THEREFORE ORDERED t hat plaintiffs’ notion to consolidate
cases (Doc. # 9) be hereby denied as noot.

| T1S FURTHER ORDERED t hat def endants’ nbtion to di sm ss or stay
(Doc. # 6) be hereby granted. The court nust abstain and di sm ss

this action w thout prejudice.

| T IS SO ORDERED.
Dated this 26'" day of March, 2013, at Topeka, Kansas.

s/Richawd D. Rogery
United States District Judge



