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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

M TCHELL E. BUSHNELL, )
Plaintiff, )
)
V. ) Case No. 12-2589- RDR

CI TY OF CHANUTE, KANSAS, )
J.D. LESTER, JI M CHAPPELL, )
KEVI N V. BERTHOT, TI MOTHY EGNER, )
MARTHA McCOY, GREGORY W WOODYARD, )
ED COX, PH L CHANEY and )
RANDY GALEMORE, )
)
Defendants. )

VEMORANDUM AND ORDER

Plaintiffcontendsthat he was terminated  fromhispositionwith
the City of Chanute due to his age and because he exercised his
constitutional rights. He asserts various constitutional claims
under42U.S.C. §1983, aclaimforage discrimination under the Age
DiscriminationinEmploymentAct,29U.S.C. §621etseq.,andastate
law claim based upon whistleblowing. He has named the following
defendants in his § 1983 claim: City of Chanute; J.D. Lester, City
Manager; JimChappell, Mayor; KevinV.Berthot, City Commissioner;

Timothy Egner, City Commissioner; Martha McCoy, City Commissioner;
Gregory W. Woodyard, City Commissioner; Ed Cox, City Commissioner;
Phil Chaney, City Commissioner; and Randy Galemore, City
Commissioner. Withthe exception of defendantLester, he has sued

the individual defendants only in their official capacities. This

matter is presently before the court upon the motion to dismiss of
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defendants Chappell, Berthot, Egner, McCoy, Woodyard, Cox, Chaney
and Galemore.
In their motion, the individual defendants seek dismissal of
plaintiff 's § 1983claim  against thembecause(1) plaintiff has failed
tostateaclaim against eachof them upon which reliefcan be granted,;
and (2) the claims against them in their official capacities are
duplicative. Plaintiff has acknowledged that the claims against
these defendants are brought against them in their official
capacities. Plaintiff, recognizing that such claims are actually
claimsagainstthe CityofChanute,hassuggestedthattheindividual
defendants were named as defendants in an abundance of caution.
Plaintiffassertsthatthe TenthCircuithasnotdeterminedthatsuch
claims are improper and must be dismissed.
Based upon the arguments of the parties, the court finds it
necessary to consider only defendants ’ argument that the claims

againstthemshouldbedismissedbecausetheyareduplicative. A

suitagainstagovernmentofficial in his “official capacity ”isnot
asuitagainsttheofficialbutratherisasuitagainsttheofficial ’s
office. Brown v. Montoya, 662 F.3d 1152, 1163 n. 8 (10 M Cir.

2011)(quoting Will v. Mich. Dept. of State Police, 491 U.S. 58, 71

(1989)).Ancofficialcapacityclaimis “tobetreatedasasuit against
the entity. It is not a suit against the official personally, for

the real party in interest is the entity. ” Kentucky v. Graham, 473




U.S. 159, 166 (1985). As a result, claims against individual
defendantssuedintheirofficialcapacity have beendismissedwhere
the entity whose policies are at issue is also a defendant. Smith

v. Bd. Of Cnty. Comm 'rs, 216 F.Supp.2d 1209, 1219 (D.Kan.

2002)(dismissal of individuals sued in their official capacity “Is
warrantedasamatterofjudicialeconomyandefficiency ). TheCity
of Chanute isanamed defendantinthis case andis the entity which
must be treated as the real party in interest with respect to
plaintiff's official capacity claims against the mayor and the city
commissioners. The court therefore finds and concludes that these
individual defendants are superfluous as named defendants in their
official capacity, and dismissal of plaintiff ’s official capacity
claim againstthem is warranted as a matter of judicial economy and
efficiency.

| T 1 S THEREFORE ORDEREDthatdefendants ’motiontodismiss(Doc.
#31)beherebygranted. DefendantsJimChappell,KevinV.Berthot,
Timothy Egner, Martha McCoy, Gregory W. Woodyard, Ed Cox, Phil

Chaney, and Randy Galemore are hereby dismissed from this action.

I T 1S SO ORDERED.
Dated this 8 ™ day of March, 2013 at Topeka, Kansas.

s/Richawrd D. Rogers
United States District Judge



