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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

Plaintiff,

V. Case No. 12-2591-JWL

— e N N N N

UBS SECURITIES, LLC, et al., )

Defendants. )

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

Plaintiff,

V. Case No. 12-2648-JWL

— e N N N N N

CREDIT SUISSE SECURITIES (USA) LLC, )
et al., )
Defendants. )

MEMORANDUM AND ORDER

Plaintiff National Credit Union Administration Board brings these related sui

as conservator and liquidating agent of credit unions. The suits relate to a numb

offerings involving different residential mortgage-backed securities (“RMBS” ¢r

“certificates”) purchased by the credit unions. Plaintiff asserts claims under federal

state law against sellers, underwriters, @sders for the certificates, based on allege
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untrue statements or omissions of material facts relating to each certificate.
The cases presently come before the Court on the various motions relatin
defendants’ loss causation affirmative defense. As more fully set forth herein, the C

rules as follows:

Plaintiff's motion for summary judgment (Doc. # 442 in Case No. 12-2591; Ddc.

# 401 in Case No. 12-2648) as it relates to that defeggansed in part and denied

g to

pourt

in part. The motion is granted with respect to defendants’ assertion of loss causdtion

as a defense to the California and Karstatutory claims. The motion is denied with
respect to the federal statutory claims.

Plaintiff's motion (Doc. # 385 in Case No. 12-2648) to exclude testimony
William Goetzmann, Credit Suisse’s loss causation expert, and plaintiff's motion (D
# 421 in Case No. 12-2591) to exclude testimony by William Greene, UBS’s I¢
causation expert, agganted in part and denied in part The motions are granted with
respect to those experts’ opinions relying on their regression analyses that empl
certain benchmark samples, and any such testimony is precluded. The motion
otherwise denied.

Plaintiff's motion (Doc. # 425 in Case No. 12-2591) to exclude testimony relati

to loss causation by Andrew Carron, UBS’s damages expddnisd

The Court refers to the defendants in Case No. 12-2591 collectively as “UB
The Court refers to the defendants in Case No. 12-2648 collectively as “Credit Suig
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Defendants’ motion to exclude (Doc. # 430 in Case No. 12-2591; Doc. # 396 in

Case No. 12-2648) as it relates to testimony by plaintiff's loss causation experts, James

Barth and Anthony Saunders,gganted in part and denied in part The motion is

granted with respect to any opinion by Dr. Saunders that subordination levels wguld

have been higher but for the particular mBesentations alleged in these cases. Th

motion is otherwise denied.

l. Plaintiff's Motion for Summary Judgment

A. Governing Standards

Summary judgment is appropriate if the moving party demonstrates that the
“no genuine dispute as to any materadtf and that it is “etitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(a). In applying this standard, the court views
evidence and all reasonable inferences therefrom in the light most favorable to
nonmoving party Burke v. Utah Transit Auth. & Local 38262 F.3d 1253, 1258 (10th
Cir. 2006). An issue of fact is “gen@hif “the evidence allows a reasonable jury to
resolve the issue either wayHaynes v. Level 3 Communications, LU66 F.3d 1215,
1219 (10th Cir. 2006). A factis “material” when “it is essential to the proper dispositi
of the claim.” Id.

The moving party bears the initial burden of demonstrating an absence
genuine issue of material fact andig@ment to judgment as a matter of lakiihom v.
Bristol-Myers Squibb Cp353 F.3d 848, 851 (10th Cir. 2003) (citiGglotex Corp. v.
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Catrett 477 U.S. 317, 322-23 (1986)). In attempting to meet that standard, a moy

that does not bear the ultimate burden of persuasion at trial need not negate the

ant

other

party’s claim; rather, the movant need simply point out to the court a lack of evidepce

for the other party on an essential element of that party’s cldirtciting Celotex 477
U.S. at 325).

If the movant carries this initial burden, the nonmovant may not simply rest ug
the pleadings but must “bring forward specific facts showing a genuine issue for trig
to those dispositive matters for which ¢veshe carries the burden of prodgarrison
v. Gambrg Inc., 428 F.3d 933, 935 (10th Cir. 2005). To accomplish this, sufficie
evidence pertinent to the material issue “must be identified by reference to an affid:
a deposition transcript, or a specific exhibit incorporated theredidz v. Paul J.
Kennedy Law Firm289 F.3d 671, 675 (10th Cir. 2002).

Finally, the court notes that summary judgment is not a “disfavored procedy
shortcut;” rather, it is an important procedure “designed to secure the just, speedy
inexpensive determination of every actiolCelotex 477 U.S. at 327 (quoting Fed. R.
Civ. P. 1).

B. California and Kansas Statutory Claims

As a defense to plaintiff's federal and state statutory claims, each defencg
asserts that some or all of plaintiff's damages were not caused by the alle
misrepresentations and omissions. By a single motion filed in both cases, plaintiff s
summary judgment on the loss causation defenses.
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explicitly recognize the absence of loss causation as an affirmative defeesg5

explicitly recognize a loss causation defense. Section 25401 of California’s Corpo

Securities Law (CCSL) provides:

SeeCal. Corp. Code § 25401. Section 25501 of the CCSL provides:

Plaintiff first argues that an absencdaxfs causation is not a valid defense to it$

It is unlawful for any person to offer or sell a security in this state . . . by
means of any written or oral communication that includes an untrue
statement of a material fact or ontidsstate a material fact necessary to
make the statements made, in the light of the circumstances under which
the statements were made, not misleading.

Any person who violates Section 25401 shall be liable to the person who
purchases a security from him . . ., who may sue either for rescission or for
damages (if the plaintiff . . . no longer owns the security), unless the
defendant proves that the plaintiff knew the facts concerning the untruth
or omission or that the defendant exercised reasonable care and did not
know (or if he had exercised reasonable care would not have known) of
the untruth or omission. Upon rescission, a purchaser may recover the
consideration paid for the security, plus interest at the legal rate, less the
amount of any income received on the security, upon tender of the
security. ... Damages recoverable under this section by a purchaser
shall be an amount equal to the difference between (a) the price at which
the security was bought plus interastthe legal rate from the date of
purchase and (b) the value of the séguat the time it was disposed of by

the plaintiff plus the amount of any income received on the security by the
plaintiff.

Seeid8 25501. Section 509(b) of the Kansas Uniform Securities Act (KUSA) provide

A person is liable to the purchaser if the person sells a security . . . by
means of an untrue statement of a material fact or an omission to state a
material fact necessary in order to make a statement made, in light of the

5

California and Kansas statutory claims. Sections 11 and 12 of the federal Securitie$ Act

U.S.C. 88 77k(e), 1{b). The relevant California and Kansas statutes, however, do not

fate




circumstances under which it is made, not misleading, the purchaser not
knowing the untruth or omission and the seller not sustaining the burden
of proof that the seller did not knoand, in the exercise of reasonable
care, could not have known of the untruth or omission. An action under
this subsection is governed by the following:

(1) The purchaser may maintain an action to recover the
consideration paid for the security, less the amount of any income
received on the security, and interest from the date of the purchase
.. ., costs, and reasonable attorneys’ fees determined by the court,
upon the tender of the security, or for actual damages as provided
in paragraph (3).

(2) ... Apurchaser that nolonger owns the security may recover
actual damages as provided in paragraph (3).

(3) Actual damages in an action arising under this subsection are
the amount that would be recoverable upon a tender less the value
of the security when the purchaser disposed of it, and interest from
the date of the purchase . . ., costs, and reasonable attorneys’ fees
determined by the court.
K.S.A. 817-12a509(b). Thus, although thetseutes explicitly recognize some defenses
(the purchaser’s knowledge, the defendant’s reasonable care, the defendant’s lack of
knowledge), they do not explicitly require a showing of causation or recognize gs a
defense the absence of loss causation.

Defendants argue that these state statimpliedly allow for a loss causation
defense, although defendants do not rely on any particular language in the statutes to
support that argument. Rather, defendants argue that because the federal analogue to
these statutes allows for such a defense, these statutes should be interpreted also tp allow
for the defense. The Court rejects this argument.

The parties agree that the California and Kansas statutes were modeled jafter
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Section 12 of the federal Securities A8ee Viterbi v. Wassermah23 Cal. Rptr. 3d
231, 238 (Cal. Ct. App. 2011ptate ex rel. Mays v. Ridenho@48 Kan. 919, 934
(1991) (“the Kansas Securities Act was patterned after the Uniform Securities Act t
in turn, copied the Federal Securities Act of 1933”) (citing Section 12 of the Securif
Act); Enneking v. Schmidt Builders Supply Jrieil7 F. Supp. 2d 1200, 1209 (D. Kan.
2013) (in 2004, Kansas Securities Act was repealed and replaced by the Unif
Securities Act). By the Private Securities Litigation Reform Act of 1995 (PSLRA
Congress amended Section 12(b) (at that time, denominated Section 12(2)) to aq
explicit loss causation defenseel5 U.S.C. 8§ 7I{b). Neither California nor Kansas
enacted similar amendments to the statutes at issue here, however.

Defendants argue that the California and Kansas statutes should neverthele
interpreted to include an implied loss causation defense because Section 12 impl
included such a defense even before its amendment in 1995. The Supreme Cou
effectively rejected such an interpretation of Section 12, howeverRatdall v.
Loftsgaardend78 U.S. 647 (1986), the Court noted that although one purpose of Sec
12(2)’s rescission remedy was to restore tlangff to its origiral position, Congress
also intended “to deter prospectus fraud and encourage full discloSae it at 659.
The Court stated: “Indeed, by enabling the victims of prospectus fraud to dem
rescission upon tender of the security, Conggbgted the risk of an intervening decline
in the value of the security to defendantisether or not that decline was actually cause
by the fraud.” See id(citations omitted). Thus, the Supreme Court interpreted Secti
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12(2) not to allow for the assertion of an absence of loss causation as a d&smse.
e.g, Casella v. Wehl883 F.2d 805, 808-09 (9th Cir. 1989) (citiRgndallin rejecting
a lack-of-causation argument under Section 12(2) pre-amendment).

Defendants argue that the Supreme Court was mistaken in concluding
Congress did not intend to allow a loss causation defense under Section 1!
Defendants cite legislative history of the 1995 amendment to that statute, which cont
a statement that the amendment was intended to “clarify” that the absence of
causation may be raised as an affirmative defeiseS. Rep. No. 104-98, at 23, 1995
U.S.C.C.A.N. 679, 702 (1995). Defendants also cite a statement from the 1930s b;
FTC Commissioner, relating to a proposed amendment to the recently-enacted Se
12(2) to add a causation element, that tiditeon of that element would not change the

meaning of Section 12(2) as originally enacted. The Supreme Court has made q

that
(2).
ains

loss

y the
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lear,

however, that “[p]ost-enactment legislative history (a contradiction in terms) is nagt a

legitimate tool of statutory interpretationSee Bruesewitz v. Wyeth L1562 U.S. 223,
242 (2011) (citations omitted). Thus, the Court will not attempt to discern Congres

original intent in enacting the Securities Act in 1933 based on a vague reference

bS'S

to a

clarification made in 1995 or a statement from someone not in Congress regarding an

amendment that was never enacted—especially when the proposed interpret

conflicts with the Supreme Court’s gloss on Congress’s intent in enacting Sectioh 12

2In addition, as one court has noted, dn&fter of the Securities Act of 1933 did
(continued...)
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Moreover, defendants have not cited a single case in which the court interpreted the
amendment Section 12(2) to include an implied loss causation defense. Thus, the (
cannot conclude that the highest courtCalifornia and Kansas, if faced with the

guestion, would conclude that Section 12(2) did impliedly contain such a de&ase.

FHFA v. HSBC N. Am. Holdings In®88 F. Supp. 2d 363, 369 (S.D.N.Y. 2013)
(rejecting the same argument in support of a loss causation defense under Virginiz
D.C. statutes). Accordingly, there is no basis to recognize an implied loss causa
defense under the California and Kansas statutes.

The actual text of the statutes further undermines defendants’ propo

pre-

Court

L and

ition

sed

interpretation. Those statutes do not merely fail to include an explicit loss causation

defense; they also provide that a successful purchaser plaintiff is entitled eithe
rescission or to damages calculated in a specific way that does not account for
possible changes in value unrelated to the alleged misrepresentation or on8sgon
Cal. Corp. Code § 25501; K.S.A. § 17-12a509(bhus, the statutes provide only for
relief that conflicts with a loss causation defense.

Moreover, the Court’s rejection of defendants’ interpretation of the Californ
statutes is consistent with cases in which courts (including the Third Circuit and

Ninth Circuit) have stated that liabilitypnder those statutes does not require any pro(

%(...continued)
not believe that it contained a loss causation elenge.In re Countrywide Fin. Corp.
Mtge.-Backed Sec. Litig2014 WL 12324284, at *3 n.8 (C.D. Cal. Dec. 9, 2014
(quoting Felix FrankfurterThe Federal Securities Act Fortune, Aug. 1933, at 108).
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of causation.See Bowden v. RobinsdB86 Cal. Rptr. 871878 (Cal. Ct. App. 1977)
(statutes differ from common-law negligent misrepresentation bedatesealia, no
proof of causation is required)se v. Ventana Med. Sys., |97 F.3d 210, 224 (3d
Cir. 2002) (citingBowden; Brady v. Dairy Fresh Prods. C0974 F.2d 1341 (Table),
1992 WL 223765, at *5 (9th Cir. Sept. 9, 1992) (unpub. op.) (cBmgden); Cutler v.
Rancher Energy Corp2014 WL 1153054, at *10 (C.D. Cal. Mar. 11, 2014) (citingd
Bowden; Swain v. Beard2013 WL 6795069, at *1, 27 (S.D. Cal. Dec. 19, 2013
(adopting report and recommendation in which magistrate judge contrasted California
statutes to Section 12(b)’s explicit loss causation defeNs#)acea v. Langley Park
Invs. PLG 2007 WL 135699, at *2 n.2 (E.D. Cal. Jan. 16, 2007) (cBogden; In re
R.E. Loans LLC519 B.R. 499, 516 (Bankr. N.D. Tex. 2014) (citBgwden).
Similarly, in one case from this district, the court noted that the only causatjon
element contained in the predecessor to Section 509(b) of the KUSA relate$ to
materiality of the misrepresentation or omissi@ee Comeau v. Ruppl10 F. Supp.
1127, 1158 (D. Kan. 1992). Defendants note th#tree other cases from this district
the court seemingly included causation aslament of a cause of action under sectiomn
509(a) or its predecessddee Ames v. Uranus, Ingd993 WL 106896, at *14 (D. Kan.
Mar. 17, 1993) (Lungstrum, J§immons Invs., Inc. v. Conversational Computing Corp
2011 WL 673759, at *4, 6 (D. Kan. Feb. 17, 2004yod v. LP Conversions, InR2016
WL 715772, at *6 (D. Kan. Feb. 22, 2016). None of those three cases contains|any
reasoning or analysis relating to loss causation, however, that would support defendants’
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position. InNSimmonsthe court listed the elements of a claim under Section 10(b) of t
federal Securities Exchange Act, including that the plaintiff suffered damages as a r¢
of reliance on the misleading statements; denied a motion to dismiss that claim, wit
considering the causation element; stated that the elements under Section 509(b
essentially the same” as the elements under federal Section 10(b) (citing only to the
statutes), without rediag those elements; and then summarily denied the motion
dismiss the state statutory claim for the sae@sons stated with respect to the federa

claim. See Simmon&011 WL 673759, at *4-6. M/ood the court simply relied on the

he
bsult
hout
“are
two

to

|l

Simmongourt’s listing of Section 10(b) elements in naming the elements for a claim

under Section 509(b), although the court did not consider the loss causation eleme
it granted summary judgment to the defendants under one of the other eleGemits.
Wood 2016 WL 715772, at *6 (citin§immon} In Amesthe court listed the elements
for a federal Section 10(b) claim, including damages sustained as a proximate resiy

the misrepresentations; dismissed Section 10(b) claims against certain defendants,

nt, as

)1t of

based

on the conclusion that the plaintiff had failed to plead with particularity how the alleged

misrepresentations proximately caused the damages; and ruled that the plaintiff’'s cl
under K.S.A. 8 17-1268(a) (the predecessor to Section 509(b)) were subject to dism
for the same pleading deficiencies, including/fidalure to plead adequately that the losg
was caused by the alleged misrepresentatisas.Amed993 WL 106896, at *5-6, 14.

Like the courts inWoodand Simmonshowever, the court iAmeswas not asked to

Aims

issal

analyze whether causation was actually a required element of proof for liability under

11




the Kansas statute.
The absence in those three cases of any analysis on the availability of a

causation defense robs those cases of any persuasive value. Moreover, application

loss

of the

Section 10(b) elements to a Kansas statutory claim—as done by those three cpurts

without analysis—would not be appropriate here for at least two reasons: itis undisputed

that the Kansas statute is modeled afted (fius more analogous to) Section 12 of th¢

174

Securities Act; and the federal and state statutes are materially different, as the Secyrities

Exchange Act explicitly requires proof of loss causation by the plaintiff in a Sectipn

10(b) action.Seel5 U.S.C. 8§ 78u-4(b)(4). Thus,iqrcases from this district do not
compel or suggest an interpretation of Section 509(b) that would allow for a I
causation defense.

Finally, as plaintiff notes, courts considering similar Blue Sky statutes from oth
states have similarly rejected loss causation defeisses.e.gFHFA v. HSBC988 F.
Supp. 2d at 367-70 (Virginia and D.C. statutB&}{JAB v. Morgan Stanley & C2014
WL 1673351, at *3-6 (S.D.N.Y. Apr. 28, 2014) (lllinois and Texas statutes). In contrg
defendants have not identified any cases reaching the opposite result.

In summary, the Court declines defendants’ invitation to read a defense into
California and Kansas statutes that would be inconsistent with their express te

Accordingly, the Court concludes that defendants may not assert the absence of

DSS
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the
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loss

causation as a defense to plaintiff's claims under those statutes, and the Court grants

plaintiff's motion for summary judgment to that extent.
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C. Lack of Expert Evidence

With respect to the federal claims, plaintiff argues that the opinions of defendants

loss causation experts should be excluded, for reasons set forth in pldddifbert
motions, and that defendants therefore cannot offer sufficient evidence to support
defense. As set forth below, however, the Court has not excluded defendants’
causation expert testimony in its entiretjccordingly, theCourt denies plaintiff's

motion for summary judgment on this defense as it relates to the federal claims.

[l Plaintiff's Motions to Exclude Expert Testimony

Credit Suisse has disclosed William Goetzmann as it loss causation expert. |
has disclosed William Greene as its loss causation expert, and its damages e
Andrew Carron, has also offered opinions relating to loss causation. Plaintiff seek
exclude various opinions relating to loss causation offered by these three experts.

A. Governing Standards

In Daubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579 (1993), the
Supreme Court instructed that district courts are to perform a “gatekeeping” 1
concerning the admission of expert testimoBge idat 589-93see alsdumho Tire

Co. Ltd. v. Carmichael526 U.S. 137, 147-48 (1999). The admissibility of exper

testimony is governed by Rule 702 of the Federal Rules of Evidence, which states;

If scientific, technical, or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact in issue,
a witness qualified as an expert by knowledge, skill, experience, training,
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or education, may testify thereto in the form of an opinion or otherwise,
if (1) the testimony is based upon sufficient facts or data, (2) the testimony
is the product of reliable principles and methods, and (3) the witness has
applied the principles and methods reliably to the facts of the case.

Fed. R. Evid. 702.
In order to determine that an expert’s opinions are admissible, this Court nj

undertake a two-part analysis: first, the Court must determine that the witnes

gualified by “knowledge, skill, experience, tnaig, or education” to render the opinions;

ust

S IS

and second, the Court must determine whether the witness’s opinions are “reliaple”

under the principles set forth Daubertand Kumho Tire See Ralston v. Smith &

Nephew Richards, Inc275 F.3d 965, 969 (10th Cir. 2001). The rejection of expe
testimony is the exception rather than the rulBeeFed. R. Evid. 702 advisory

committee notes. The district court has “considerable leeway in deciding in a partic
case how to go about determining whether particular expert testimony is reli@bke.”

Kumho Tire 536 U.S. at 152.

B. Composition of Benchmarks

Plaintiff seeks to exclude opinions by Dr. Goetzmann and Dr. Greene that
based on analyses employing benchmark groups. Those experts have opined thg

conducted regression analyses that indicated that certain macroeconomic factors an

ular

are
t they

i loan

characteristics—factors other than the misrepresentations and loan defects allegged in

these cases—caused any losses to the certificates. In performing those analyse

Goetzmann and Dr. Greene predicted the performance of the loans underlying t

14
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certificates based on the performance of benchmark groups of other comparable loans

that did not involve these defendants. The experts also confirmed their resultg

5 by

running their analyses with small subsets of their original benchmark groups, which they

formed by removing all loans securing certificates involved in litigation.

Plaintiff argues that because these etgpmade no attempt to remove from the
benchmarks any loans that suffer from the same defects alleged in these case
benchmarks cannot be considered valid control groups, and the experts’ opinions
on the regression analyses must therefore be excluded as unreli&bl&Alx. Nomura
Holding America, InG.2015 WL 539489 (S.D.N.Y. Feb. 10, 2015), a case very simil;
to these cases, Judge Cote excluded opinions based on a similar regression analy
this same reasonSee id. In response to plaintiff's argument, defendants have n¢
disputed that, as a fundamental scientific principle, a clean control group—i.e., a gr
free of the defect that the analysis is attempting to exclude as a cause—is necessg
a reliable analysis.See id.at *5 (“Indeed, it is axiomatic that, when designing ar
experiment to test whether an observed result was caused by [a] given variable
control or benchmark group must lack that variable.”) (citing authorities supporting

need for a clean control group). Nor have defendants disputed that their experts di

try to control for the variable of defectivealas in their analyses. In fact, the experts

testified that there may be defective loans in their benchmark groups. Neverthe
defendants make four arguments against exclusion, which the Court addresses in
1. Defendant UBS makes the following summary argument:
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As a threshold matter, [plaintiff] does not and cannot contend that the
alleged misrepresentations or omissionhiscase were included in Dr.
Greene’s Industry Benchmarks because he excluded loans underlying any
RMBS securitizations underwritten or issued by UBS, including the
Trusts, from both of his industry benchmarks. For this reason alone,
[plaintiff's] assertion that the benchmarks are inadmissible evidence to
measure whether the actual misrepresentations alleged caused the losses
falls apart.

(Citation and footnote omitted.) The Court rejects this argument, as it is not enough for

the subject loans to have been omitted from the benchmarks. By definition, the subject

loans cannot properly be compared with a group that also includes those loans.
purpose of these analyses, however, is to support the defense that factors other th

alleged misrepresentations and defects caused the losses in value here. If other

The

AN the

loans

suffered from similar defects found in the subject loans, then a comparison using those

other loans could not determine whether factors other than the defects caused the lpsses.

Dr. Greene conceded in his deposition that, although his benchmarks would be ade

uate

control groups if the treatment of the analysis were UBS underwriting, if the treatmgent

were instead materially misrepresented loans, the control group would need to exdlude

misrepresented loans. Here, the relevant inquiry concerns loans subject to parti

misrepresentations; but those misrepresentations could not be distinguished as a

if loans subject to the same or similaismapresentations were not omitted, whether or

not those loans involved these same defendants or these same certificates. Thus,

cular

cause

it was

not sufficient for Dr. Greene simply to have excluded loans involving UBS. Plaintiff hias

not shown how these benchmark groups may serve as proper bases for compad
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without the elimination of defective loans.

2. Defendants also note that theipers’ alternate benchmarks excluded

loans from certificates involved in litigation. Defendants and their experts argue that

those alternate analyses confirmed th&ulte from the analyses using the original
benchmarks, but defendants have not argued that the smaller samples were ir

sufficiently clean with respect to the presence of defective loans. The experts test

fact

fied

that they used the alternate benchmarks to counter expected criticism that they had not

removed loans subject to litigation.

Even if defendants had argued that the exclusion of loans involved in litigatjon

cured the problem identified by plaintiff, the Court would reject that argument. T,
experts could not testify that the smaller benchmarks were sufficiently free of defec
loans. Dr. Greene testified that he did not perform any test to determine whethe
absence of litigation is a reliable predictor of compliance with underwriting guideling
and that he simply presumed that fewer misrepresented loans would be included if |
involved in litigation were excluded. Dr. Goetzmann conceded in his testimony that
absence of litigation was not a clear proxy for a lack of defects, and he refused to ex|

an opinion as to whether the absence of litigation is an accurate predictor of complia

he

five

the

DanNs

the

Dress

nce.

In FHFA, Judge Cote rejected an argument for admission based on a smaller benchinark,

noting that “[e]xcluding loans that have beka subject of lawsuits may be a good star,
for creating a clean benchmark, but it does littleensure the quality of the loans
remaining in the group.’See idat *7. The Court agrees that there is no basis here
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conclude that the removal of loans subject to litigation is a sound method for eliminat

defective loans from the benchmarks groups. Defendants’ experts could not confirm
such removal would result in the necessary elimination of defective loans, and in fac
experts made no attempt to eliminate such loans from the benchmarks.

3. Despite their experts’ concessions that their benchmarks may cont
defective loans, defendants complain that plaintiff and its experts can only speculate
the benchmark groups actually do contain defective loans. Defendants take issue
the evidence that plaintiff's expert cites on that question. The burden is on defendi
however, to establish the reliability of their experts’ opinioge United States v.
Nacchiq 555 F.3d 1234, 1241 (10th Cir. 2009). Thus, itis notincumbent upon plain
to show that the benchmarks include defective loans. Rather, plaintiff has prop
pointed out that defendants’ experts did not control for the key variable and that t

methodology is therefore unsound. It may be true, as Judge Cote ndtedung that

ng
that

t the

ain

that

with

ANts,

iff

erly

neir

“[d]ue to the apparent prevalence of these loan defects, it may have proved difficult to

create a clean benchmark set of loans to use as a control ggagNomura2015 WL
539489, at *7. That difficulty, however, does nelieve defendants of their burden to
show that their experts used a reliable methodology in conducting their regres
analyses.

Credit Suisse argues that plaintiff does bear the burden in challenging its exp4

3Like the expert iFHFA, see2015 WL 539489, at *6, defendants’ experts did
not use re-underwriting results to select a set of compliant loans to use as a bench

18
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analysis, and that plaintiff therefore cannot merely speculate that the expe
benchmarks include defectil@ans. The cases cited by Credit Suisse from the Nin
Circuit, however, do not support that conclusionHeammings v. Tidyman’s In@85

F.3d 1174 (9th Cir. 2002), for example, the expert accounted for key variables in
analysis, and thus the court could not conclude that the analysis was too incomple
be admissible; and thus the Ninth Circuit concluded that opposing party could not me
rest on unsubstantiated assertions of error with respect to the failure to account for

variables. See id.at 1188-89 (citingBazemore v. Fridgy478 U.S. 385, 400 n.10

(1986)). Thus, if defendants’ expertsdheonducted proper regression analyses that

accounted for the most important variables, plaintiff would be required to show that
failure to consider a particular variabdetually affected the result. In this case,
however, the experts did not attempt to control for the key variable. That failure is f3
regardless of whether plaintiff can establish that the benchmarks did contain defeq
loans (the possibility of which defendants’ experts conceded). The Court theref
rejects this argument by Credit Suisse.

4. Finally, defendants argue that asgue concerning the failure of their
experts to eliminate defective loans froneir benchmarks goes to the weight of the
experts’ opinions and not to the opinions’ admissibility. Defendant8azemore v.
Friday, in which the Supreme Court stated thaformally, failure to include variables
will affect the analyis’ probativeness, not its admissibilitsée478 U.S. at 400. The
Supreme Court followed that statement, however, by noting that “[tjhere may, of cou
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be some regressions so incomplete as to be inadmissible as irreléaatdat 400

n.10. The failure to control for the very issue being tested would render a regresgsion

analysis incomplete; thus, such failure in this case makes any opinion based on the faulty

analysis inadmissible. Momurg Judge Cote rejected the argument that this flaw do¢
not warrant exclusion, as follows:

Thisideais so fundamental that, unsurprisingly, there are few cases
in which a court has been forced to exclude an expert study because the
expert was unable to demonstrate that the control group lacked the very
variable requiring isolation. There are, however, multiple examples of
courts excluding experts whose analyses fail to account for significant
variables. If the failure to account for other potential variables can suffice
to doom an expert’s study, it follows that the failure to control for the one
variable under review warrants exclusion.

See Nomura2015 WL 539489, at *5 (citations omitted) (citing case$)efendants
have not cited any case in which the court held that the failure to control for the vari
being tested affected only the weight of the evidence and not its admissibility.

Defendants do cite antitrust cases in wWhan expert was permitted to rely on a

\174

S

able

regression analysis despite the parties’ dispute concerning whether the expert's

benchmark period might have been tainted by anticompetitive behavior. In those c:
however, the expert was able to articulate a basis for his benchmark deSsie.g.
In re Urethane Antitrust Litig.2012 WL 6681783, *5-6 (D. Kan. Dec. 21, 2012)

(Lungstrum, J.),affd, 768 F.3d 1245 (10th Cir. 2014). In the present cases,

SES,

f

*UBS has addressétbmuraonly in a footnote, arguing that Judge Cote did nor
ress

consider all of the authorities it has cited here. Incredibly, Credit Suisse failed to add
Nomuraat all. The Court findBlomurapersuasive on this issue.
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defendants’ experts had employed a reliable method in an attempt to eliminate defeftive
loans from the benchmarks, any criticisms of that method would go to the weight of|the
opinions. The experts made no such attamiitese cases, however. For instance, the
experts did not testify that a benchmark group could validly include some numbef of
defective loans; nor did they propose any standard for determining how many such Ipans
avalid benchmark group could includ@&hus, defendants have not articulated any basjs
on which the Court, as gatekeeper, might allow the jury to consider the experts’ analyses.
In the absence of a sound methodology for excluding defective loans from the
benchmark groups, the Court must conclude that defendants have not met their buyrden
to show that their experts’ opinions that depend on their regression analyses| are
sufficiently reliable. Accordingly, the Court excludes any expert testimony by Dr.
Greene or Dr. Goetzmann that depends on their regressions analyses that employgd the
benchmark groups discussed herein, and plaintiff’s motion is granted to that extent.

C. Relatedness of Other Causes

Plaintiff also challenges all three experts’ opinions concerning other causes of the
loss in value of the certificates at issue in these cases (i.e., causes other than the
misrepresentations and omissions alleged by plaintiff here). Plaintiff argues that |any
such opinions are inadmissible because the other causes identified by the experts were

not unrelated to the loan and underwriting defects that were the subject of the all¢ged

ts

°In opposition to the motion to exclude, defendants did not submit any affiday
in which their experts addressed these questions.
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misrepresentations.
Defendants’ experts opine that certain macroeconomic factors caused a ma
wide financial crisis that ultimately caused any losses to the certificagesFinancial

Guar. Ins. Co. v. Putnam Advisory Co., LLTB3 F.3d 395, 404 n.2 (2d Cir. 2015)

rket-

(“when a ‘plaintiff's loss coincides with a marketwide phenomenon causing compargble

losses to other investors, the prospect that the plaintiffs’ loss was caused by the fi
is lessened”) (quotinigentell v. Merrill Lynch & Ca.396 F.3d 161, 174 (2d Cir. 2005)).
In arguing that the Court should exclude those opinions, plaintiff reli¢dHéA v.
Nomura Holding America, Inc104 F. Supp. 3d 441 (S.D.N.Y. 201&ppeals pending
Nos. 15-1872, 15-1874 (2d Cir.), which involved similar claims based on similar alleg
misrepresentations. INomurg Judge Cote concluded that to prevail on its los
causation defense, “a defendant must carry its burden of showing that the loss ir
value of the securities at issue was proximately caused by events unrelated to the s

of the alleged misrepresentation$Sée idat 585-86. Judge Cote then concluded ths

aud’

jed
3
N the

Ibject

—

the defendants in that case had not carried that burden, in part because they failed to

dispute the evident link “between the securitization frenzy associated with those shc
[origination] practices and the very macroeconomic factors that they say caused
losses to the CertificatesSee idat 587.

Defendants in the present cases argudtltge Cote’s “unrelated” standard from
Nomurais not consistent with the statutory loss causation provisions. The Court n
not decide that issue at this time, however, because even undentbeastandard, the
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relatedness of the alleged misrepresentatmusthe underlying loan practices to the
macroeconomic factors identified by defendants’ experts presents a question of fag
trial. Indeed, Judge Cote reached her conclusions regarding the assertion of the
causation defense Momuraonly after a trial on the merits. Thudéomuradoes not
provide a basis for exclusion of these experts’ loss causation opinions.

The Court also rejects plaintiff's argument that the relatedness opinions state
the experts’ reply reports should be excluded because they were not disclosed i
experts’ original reports. Those opinions address the criticisms by plaintiff's Ig
causation expert concerning defendants’ experts’ opinions that other factors cause
losses here, and the Court does not believe that such opinions were improperly incl
in the reply reports. Moreover, even if the reply opinions could be considered new
thus improper, plaintiff waived any such objection by failing to raise the issue by mot
within 30 days of the reply reportSeeD. Kan. 37.1(b). Finally, plaintiff had the
opportunity to explore any bases for the reply opinions in the experts’ depositions,
plaintiff has not identified particular opinions that its own expert would have offered
rebuttal, nor has plaintiff requested leave to supplement its expert's disclos
Accordingly, plaintiff has not shown sufficient prejudice to warrant exclusion of the
opinions under Rule 37, and the Court dethesnotion to exclude defendants’ experts’
opinions on this basis.

D. Additional Arguments Relating to Dr. Goetzmann

The Court also rejects plaintiffs other arguments for exclusion of D
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Goetzmann’s opinions. Plaintiff argues tbatGoetzmann only analyzed whether othel
factors caused the losses, and thus he did not undertake the necessary analysis of w
the alleged misrepresentations and omissions caused the losses. In his report, hoy
Dr. Goetzmann did opine that the misrepresentations did not cause the losses, bag

his opinion regarding the other causes. Mueg, even if Dr. Goetzmann did not offer

hether

Vever,

ed on

an opinion on the alleged misrepresentations, his opinions concerning other cguses

would nonetheless be relevant to Credit Suisse’s defense.
The Court also rejects plaintiffs argument that Dr. Goetzmann impropet
considered only losses to the underlying loaissppposed to losses to the value of thq

certificates based on those loans. Plaintiffs case is premised on alle

misrepresentations concerning the underlying loans. Thus, evidence that loan defaults

were caused not by bad underwriting but by other factors could be relevant and he
to the determination of the cause of the losses to the certificates. The Court dg
plaintiff's motion to exclude testimony by DGoetzmann to the extent based on thes
arguments.

E. Additional Arguments Relating to Dr. Carron

Finally, the Court rejects plaintiff's additional arguments relating to Dr. Carron
loss causation opinions. Plaintiff argues that those opinions would not be helpful tg
jury because Dr. Goetzmann did not rely on those opinions in forming his own opini
concerning the proper amount of damages in this case, and because Dr. Goetzma
not try to quantify the amount of loss caused by other factors. Although the p3
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asserting an absence of loss causation—UBS, in this case—may be required to app
the causes to some degree, plaintiff has not cited any authority requiring an atten
guantification by each and every expert offering an opinion that may be relevant to
guestion of loss causation. UBS is relying on loss causation opinions by another ex
Dr. Greene, and Dr. Carron’s opinions may be relevant and helpful to UBS’s and
jury’s attempts to apportion the causes of the losses in this case.

The Court also rejects plaintiff's argument that, in his loan performance d
analysis, Dr. Carron has merely assumed, without support, that loan performance w
otherwise be similar across different states. Dr. Carron testified that various fac
supported that assumption in this case. The Court further rejects plaintiff's argun
that such testimony should be disregarded because those statements may not be
in Dr. Carron’s initial report. Again, plaintiff had the opportunity to ask about thos

bases in Dr. Carron’s deposition, and plaintiff has not identified specific prejudice
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requested supplementation of its own expert disclosures. The Court therefore denies in

its entirety the motion to exclude Dr. Carron’s loss causation opinions.

1. Defendants’ Motion to Exclude

Defendants have filed a joint motion to exclude testimony offered by various

experts retained by plaintiff, includirtgstimony by plaintiff's loss causation rebuttal

experts, James Barth and Anthony Saunders. With the exception of one new argument

concerning Dr. Barth, defendants seek exclusion on the same bases argued in this
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by Nomura, a defendant in a similar case brought by plaintiff (which case was reso
before the Court ruled on Nomura’s motions to exclude testimony by these ekpert:
A. Dr. Barth

Defendants seek to exclude testimony by Dr. Barth. The Court denies {
motion.

1. Defendants first seek to eMde any opinions by Dr. Barth that
misrepresentations and loan defects—both generally in the industry and specifical
these cases—contributed to the financial crisis and macroeconomic factors
defendants’ experts cite as causes of losseetoertificates here. With respect to Dr.
Barth’s opinions concerning “generic” misrepresentations or defects, defendants a
that any effect from misrepresentations other than those alleged in these cas
irrelevant. The Court rejects that argumastit concludes that such evidence could b
relevant in these cases to rebut any contention by defendants (who bear the burd
proof) that the losses were caused by factors independent of the alle
misrepresentations.

As noted above, iNomuraJudge Cote required the defendants to show that ti
losses were caused by events unrelated to the phenomena underlying
misrepresentations alleged in that case—that is, caused by events unrelated tq

origination practices generall\See NomuralO4 F. Supp. 3d at 587-89. Under that

°Both sides have incorporated by reference the briefs relating to Nomur
motions to exclude.
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standard, Dr. Barth’s testimony regarding the effect of generic misrepresentations
defects would clearly be relevant. Even if the Court does not apply the same stan
in this case (an issue that the Court doeslroide at this time}the Court cannot say
that the evidence could not be relevant as a basis for considering the effect on the
of the specific misrepresentations at issue h®efendants argue that the loans at issu
in these cases are simply too few in numitoehave affected the entire market (an
argument rejected by Judge Catee id.at 589); the Court cannot decide that issue g
a matter of law, however. Thus, the Court denies the motion to exclude opini
regarding the impact of generic misrepresentations.

The Court also rejects defendants’ argument for exclusion of Dr. Barth’s opinig

and

dard
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e

S
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regarding the impact of the specific misrepresentations and defects at issue in these

cases. Dr. Barth opined that those defects had at least some “nonzero” impact o

market and thus on the financial crisis.f@wlants argue that Dr. Barth did not conduct

any analysis specific to these misrepresentations and loans, that his opinions
therefore unsupported and speculative, and that he failed to quantify any such im

Dr. Barth did cite support for his opinion regarding the impact of generic defeq

n the

are
pact.

ts,

however, and that opinion supports his opinion that the defects in these cases had at least

some impact. Moreover, the Court concludes that such testimony may be helpful t
jury’s determination of whether other factors caused the losses here. In particular, i
other causes cited by defendants were not entirely independent of the alle
misconduct, that fact could be relevant to the consideration of the loss causation def
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Plaintiff is under no obligation to quantify any such impact, as defendants bear
burden to show causation by other facttinsis, Dr. Barth’s opinions may be relevant

even if he cannot estimate how much impact the specific defects had on the mark

the

et or

on the losses to the certificates. Accordingly, the Court denies the motion to exclude

such opinions.
2. Defendants also seek to exclude Dr. Barth’'s opinion that the alleg
misrepresentations in these cases contributed to the increase in delinquencies
defaults in the underlying loans by facilitating loans to borrowers who were more lik
to default if housing prices declined. The Court, however, rejects defendants’ argun
that that opinion is unsupported, as Dr. Bdrthcite support for his general opinion that
such misrepresentations do increase the likelihood of default, which opinion he apy
in this case. Defendants also argue that Dr. Barth, who relied on the re-underwr
opinions of another expert, is impermissibly parroting the other expert without add
any opinion of his own. The Court rejects that argument for exclusion at this time
that issue is better judged at trial in the context of the actual testimony by the
experts. Defendants are free to challengeBarth’s testimony at trial on this basis as
appropriate.
3. Finally, in a new argument not raised by Nomura in its case, defendg

argue that Dr. Barth’s opinions should be excluded because he failed to disting
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between loan defects (attributable to third-party originators) and the disclosure defects

allegedly caused by defendants. The Court denies the motion for exclusion on this b
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Plaintiff's theory is that defendants’ disslores were defective because of the underlyin
loan defects. Thus, the two types of defects are not unrelated, and Dr. Barth
sufficiently rendered an opinion that defendants’ disclosure defects caused the loss
the value of the certificates. Again, theutt notes that defendants bear the ultimat
burden to apportion the potential causes of the losses. Accordingly, the Court deni
its entirety defendants’ motion to exclude expert testimony by Dr. Barth.
B. Dr. Saunders

Defendants seek to exclude various opinions by Dr. Saunders, for the si
reasons argued by Nomura in its case in this Court. First, defendants’ motion to exd
Dr. Saunders’s opinions relating to the benahka used by defendants’ experts is denieq
as moot, in light of the Court’'s exclusion of those experts’ analyses utilizing thg

benchmarks.
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Defendants also seek to exclude opinions by Dr. Saunders concerning the impact

of the alleged misrepresentations on the certificates’ subordination levels. That ma
is granted in part and denied in part. Defendants argue that the Court should exq
both Dr. Saunders’s affirmative opinion that the subordination levels would have b

higher but for the alleged misrepresentations and his criticism of defendants’ expert

tion

tlude

Een

5 for

failing to address any impact on subordination levels in assessing loss causation.

Defendants argue that Dr. Saunders failed to consider the actual certificates in this
and did not conduct any analysis of the effect of the alleged misrepresentations on |
certificates’ subordination levels. Defendants further argue that Dr. Saunders is

29

case

hese

not




gualified to offer any such opinion in light bis concessions that he did not have access
to the ratings agencies’ models and that he did not know the details of how the agepcies
reached their conclusions.
In responding to Nomura’s motion in the related case, plaintiff stated that Nompra
had mischaracterized Dr. Saunders’s opinions and that Dr. Saunders did not oping that
the alleged misrepresentations in that case would have increased the subordination |evels

required by the ratings agencies. Plaintibitgef in the present cases does not includg

1%

a similar disclaimer, but plaintiff has not directly addressed defendants’ argument fhat
any such affirmative opinion should be excluded (arguing instead that Dr. Saunders{was
entitled to criticize defendants’ experts’ opinions). In fact, in each case, Dr. Saunders’
report contain the same affirmative opinion, as follows:
If the Offering Documents had made truthful disclosures concerning the
characteristics of the At-Issue loans (including the underwriting practices
used to originate them), the subordination levels of the At-Issue loans
likely would have been higher, which would have provided the Credit
Unions with greater protection against losses.
Plaintiff has not cited any reliable basis float opinion, and the Court agrees that such
testimony would be improper, in light of the concessions that Dr. Saunders did |not
conduct any analysis of the certificates atesisuthese cases and that he in fact lacked
access to the information required for such an analysis. Accordingly, the Cqurt
concludes that plaintiff has not shown that any affirmative opinions by Dr. Saunders
concerning the impact of misrepresentatiomsubordination levels for these certificates

are sufficiently reliable, and the Court grants the motion to exclude such opinions.
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The Court denies the motion, however, with respect to Dr. Saunders’ criticisn
defendants’ experts for their failure to cmles the effect on subordination levels. As
plaintiff notes, defendants bear the burden to establish an absence of loss causatio

plaintiff’'s expert may properly rebut the opinions by defendants’ experts, including

identifying potential flaws in those experts’ methodologies. The Court reje¢

defendants’ argument that any testimony byS2ruunders relating to subordination levels
is impermissibly speculative. It isot speculative for Dr. Saunders to note thaf
defendants’ expert did not consider a key factor relating to the value of the certifica
Moreover, Dr. Saunders did cite bases for his general opinions concerning the im
that representations concerning loan characteristics may have on subordination g
Thus, Dr. Saunders’s criticisms of defendants’ experts are not unsupported.

The Court also rejects defendants’ argument that Dr. Saunders lacks suffic
gualifications to render any opinions on this subject. Dr. Saunders has impres
gualifications supporting his knowledge of this market, and the Court concludes |
those qualifications are sufficient for him to testify generally concerning the relations
between misrepresentations concerning loan characteristics and subordination [
(whether or not he would be qualified to analyze whether the levels were affected in
case). Therefore, the Court denies the motion as it relates to Dr. Saunders’s criticCis

defendants’ experts for their failure to consider the effect on subordination levels.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff's motion for
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summary judgment (Doc. # 442 in Case No. 12-2591; Doc. # 401 in Case No. 12-2(
Is granted in part and denied in part to the extent related to loss causation. Thq
motion is granted with respect to defendants’ assertion of loss causation as a defef
the California and Kansas statutory claims, and plaintiff is awarded judgment on th
defenses. The motion is denied with respect to loss causation as a defense to the f

statutory claims. The motion otherwise remains pending.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff's motion (Doc.
# 385 in Case No. 12-2648) to exclude testimony by William Goetzmann and plainti
motion (Doc. # 421 in Case No. 12-2591) to exclude testimony by William Greene

granted in part and denied in part The motions are granted with respect to thos
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experts’ opinions relying on their regression analyses that employed certain benchmark

samples, and any such testimony is precluded. The motions are otherwise denied.

IT IS FURTHER ORDERED THAT plaintiff's motion (Doc. # 425 in Case No.
12-2591) to exclude testimony by Andrew Carrodasiedto the extent related to loss

causation. The motion otherwise remains pending.

IT IS FURTHER ORDERED THAT defendants’ motion to exclude (Doc. # 43
in Case No. 12-2591; Doc. # 396 in Case No. 12-264@pisted in part and denied

in part to the extent related to testimony by James Barth and Anthony Saunders.

32

O

The




motion is granted with respect to any opinion by Dr. Saunders that subordination lejels
would have been higher but for the particular misrepresentations alleged in these cases.
The motion is otherwise denied as it relates to those expert withesses. The mgtion

remains pending as it relates to other expert witnesses.
IT IS SO ORDERED.

Dated this 20th day of December, 2016, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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