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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

Plaintiff,

V. Case No. 12-2591-JWL

— e N N N N

UBS SECURITIES, LLC, et al., )

Defendants. )

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

Plaintiff,

V. Case No. 12-2648-JWL

— e N N N N N

CREDIT SUISSE SECURITIES (USA) LLC, )
et al., )
Defendants. )

MEMORANDUM AND ORDER

Plaintiff National Credit Union Administration Board brings these related sui

as conservator and liquidating agent of credit unions. The suits relate to a numb

offerings involving different residential mortgage-backed securities (“RMBS” ¢r

“certificates”) purchased by the credit unions. Plaintiff asserts claims under federal

state law against sellers, underwriters, @sders for the certificates, based on allege
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untrue statements or omissions of material facts relating to each certificate.

These two cases (hereinafter referred toBSandCredit Suisse) presently come
before the Court on various motions by the parties to exclude expert testinfsy.
more fully set forth herein, the Court rules as follows:

Defendants’ joint motion to exclude certain testimony by George Oldfiel
plaintiff’'s due diligence expert, (Doc. # 438UMBS, Case No. 12-2591; Doc. # 399 in
Credit Suisse, Case No. 12-2648) granted in part and denied in part, as set forth
herein.

Defendants’ joint motion to exclude certain testimony by various experts f{
plaintiff (Doc. # 430 iNUBS, Case No. 12-2591; Doc. # 3960nedit Suisse, Case No.
12-2648) iggranted in part and denied in part, as set forth herein.

Plaintiff's motion to exclude certain testimony by Arnold Barnett, defendant

sampling expert, (Doc. # 387 @redit Suisse, Case No. 12-2648) denied

l. Defendants’ Motion to Exclude — George Oldfield

By joint motion filed in both cases, defendants seek to exclude certain opinig

by plaintiff's due diligence expert, George O&dél. As set forth below, the Court grants

The Court refers to the defendants in Case No. 12-2591 collectively as “UB
The Court refers to the defendants in Case No. 12-2648 collectively as “Credit Suig

“The standards governing the Court’s consideration of these motions are st
in the Court’s prior opinions in these cases by which it ruled on other motions to excl
expert testimony.
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the motion in part and denies it in part.

A. Failure Rates Per Securitization

Defendants seek to exclude any opintpn Dr. Oldfield that any particular

securitization had a certain quantified “failure rate” or “sample failure ratel.

Defendants’ due diligence, performed at the time they acquired the pools of loans from

which loans were drawn to support the securitizations at issue in these cases, inc

sampling of some of the pools, in which oalgubset of the loans in each of those pools

was reviewed. The sampling was not strictly random; rather, adverse sampling was
conducted, with the sample loans selected based on certain characteristics, v

(according to defendants) allowed for the sampling of loans with the highest likelihg

uded
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of default or defect. As plaintiff concedes, sampled loans that received a final grade of

EV3 (meaning a loan that violated ungeting guidelines without compensating
factors) were generally removed and thus were not purchased or included in
securitizations.

Dr. Oldfield calculated a “failure rate” for each pool subjected to such samplin
equal to the percentage of the sampled loans in that pool that received a final gra

EV3. By the present motion, defendants do not seek to exclude Dr. Oldfield’s opini
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concerning failure rates for particular loan pools. Dr. Oldfield, however, also calculated

failure rates for particular securitizations, based on the weighted averages of the fajlure

rates for the pools that contributed loans to those securitizations. Defendants se
exclude those failure rates for particular securitizations.
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The Court agrees that those securitization failure rates should be excluded.
Oldfield has conceded that the pool failure rates cannot be validly extrapolatec
unsampled loans because the samples were not randomly drawn and thus the sal
loans may not be sufficiently representative. Dr. Oldfield further conceded that he

not know whether the sampled loans made their way into the securitizations. Inresp

to this motion, plaintiff argues that Dr. Oldfield’s opinions are relevant to its argume

that defendants ignored the high percentage of sampled loans that were rejected.
plaintiff insists that Dr. Oldfield has mdyadentified a red flagand that he does not
offer any opinion that the unsampled loans in the pools or in the securitizations w¢

actually have failed due diligence at the calculated failure rates. By calculat
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particular securitization failure rates, however, Dr. Oldfield has essentially offered just

such an opinion, as those rates cannot represent anything other than a failure rate for the

unsampled loans. Moreover, the failure rates for the sampled loans cannof

extrapolated to the unsampled loans, as Dr. Oldfield concedes. Therefore, plaintiff
not identified any reliable basis for Dr. Oldfield’s securitization failure rates. Su
testimony will thus be excluded at trial, and defendants’ motion is granted to that ext

B. Waiver Opinions

Defendants seek to exclude any opinions by Dr. Oldfield that they “waived” log
that did not comply with applicable undefiing guidelines and #it lacked sufficient
compensating factors, as well as any opinions concerning the rate at which loans
waived for any particular loan pool or seitiaation. The Court agrees, and it grants thig
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portion of the motion to exclude.
Clayton Holdings (“Clayton”) was a third-party vendor used by defendants

perform acquisition-stage due diligence reviews of some of the loans (either samplé

to

bs of

loans from pools or entire loan pools) in the pools from which the loans in the

securitizations were drawn. Dr. Oldfield relied on certain Trending Reports for the ti
period from First Quarter 2006 through Second Quarter 2007, in which Clayf
summarized its loan-level reviews for each of the defendants. The reports inclu
figures for the total number of loans “rejedt in each quarter, which loans had receive(
a grade of EV3 from Clayton. The reports also included figures for the total numbe
“waived” loans each quarter, meaning those with a grade of either EV2W or EV2T.
EV2W grade indicated that &Jton had graded the loan BVWut that the client (the
particular defendant) had determined that the loan was appropriate to acquire. An B

grade indicated that the loan was subject to a side letter allowing the loan selle
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provide missing loan documentation within a specified time period. The Trending

Reports did not indicate how the “waived” loan totals were split between 2W loans
2T loans. For Credit Suisse, Dr. Oldfield also relied on other Clayton reports show
the number of EV2W loans in five loan pools. Dr. Oldfield calculated the percenta
of “waived” loans for each defendant for each quarter from the Trending Reports,
(for Credit Suisse) the percentages of “waived” loans (i.e., EV2W loans) for the f
pools. Dr. Oldfield conceded that heutd not know whether any of the waived loans
ended up in particular loan pools or securitizations. Nonetheless, Dr. Oldfield usec
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percentages from the Clayton reports to calculate “waiver rates” for particular loan pools

and particular securitizations. Dr. Oldfield relied on those calculations in opining t
defendants routinely waived in (accepted) loans that violated underwriting guidel

and lacked sufficient compensating factors.

hat

NeS

The Court first addresses Dr. Oldfield’s waiver rates for particular pools ahd

securitizations. In his report, Dr. Oldfield stated that the particular waiver rates were|not

intended to be extrapolated, but that he showed those results to illustrate that defendants

knew or should have known that significant numbers of loans in the pools from which

the loans in the securitizations were drawn did not meet guidelines and lacked

compensating factors. In response to this motion, plaintiff has not argued that

extrapolation to other loans is permissible. Instead, plaintiff insists that Dr. Oldfield has

not performed any such extrapolation and that he offers no opinion that the pools or

securitizations included a certain percentage of “waived” loans. By calculating spegific

waiver rates for particular pools and sétizations, however, Dr. Oldfield has done just

that—like the failure rates, those waiver rates could only suggest an estimate of the

percentage of loans in the pool or securitization that did not comply with guidelines

lacked compensating factors. Neither plaintiff nor Dr. Oldfield has provided any relia

and

Dle

basis for the conclusion that the loans in the Clayton reports were representativgd and

could therefore be extrapolated to the pools and securitizations; nor has plaintiff off¢red

any other basis for the specific waiver rates. Therefore, those rates calculated by Dr.

Oldfield are hereby excluded.




The Court next addresses the particular waiver rates from the Trending Reports

and the other Clayton reports on which Dr. Oldfield relies. Defendants argue that

any

opinions based on the Trending Reports should be excluded because Clayton’s corgorate

witness testified that those reports were “beta”, did not represent a finished product
could not reliably indicate the rate at which loans were accepted that violated guidel

and lacked compensating factors. The Court concludes, however, that Clayton’s

and

fnes

own

opinion of the reliability of its data is not dispositive here, as Clayton’s testimony may

be self-serving, and an expert might sethsonably rely on such data (assuming a vali
basis for doing so).

Dr. Oldfield relied on the Clayton reports for his opinion that defendants waiv
in loans that violated guidelines without compensating factors. Defendants pointtot
reasons why the reports do not support Dr. Oldfield’s conclusion. First, as the Clay
representative testifiédthe loans indicated as waived in the Clayton reports wou

include instances in which an original EgBade was based on a failure to satisfy 4
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requirement of the client that was in addition to the other applicable underwriting

guidelines (an “overlay”). Inthose instances, the “waived” loan wantlcepresent an
example of a defendant’s acceptance of a loan that violated the originator’s guidel
without compensating factors (Dr. Oldfield’s purpose in relying on the data). Plain

argues that Dr. Oldfield accounted for overlays by estimating a maximum overlay |

®Dr. Oldfield testified that he accepted the Clayton representative’s explanati
concerning the reports.
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(approximately 13 percent of EV3loans). He estimated that rate, however, in the context
of his analysis ofailurerates (addressed above), stating in his report that “[tjhere was
no data available to conduct an analysis of overlays with respect to waived loans.” Tjhus,
Dr. Oldfield acknowledged that he drabt account for overlays in his waiver rate
analysis.

Second, as the Clayton representative further noted, the Clayton reports did not
reveal the percentage of loans accepted by the client that violated guidelines without
compensating factors because the waived loans in those reports could include instances
in which the client itself determined that sufficient compensating factors were presgent.
Evidence from both defendants and from the Clayton representative indicated [that
information that might support acceptance of a loan would sometimes go directly to the
client, without Clayton’s knowledge. In response to this potential flaw, plaintiff argues
only that because defendants have not produced records of such instances,|it is
speculative to believe that it ever happened that way.

Third, with respect to the Trending Reports only, the reports did not distingu|sh
between waived loans that were graded EV2W and those graded EV2T. Defendants
argue that the “waived” loans thereformutd include instances in which the loan only
lacked some documentation that was later supplied—which would again mean thaf the
reports cannot show how many loans actually violated the guidelines withput
compensating factors. Plaintiff's (and Dr. Oldfield’s) response is again that there ig no
evidence concerning the number of 2T loans for which the lack of documentation fvas

8




cured.

Thus, for multiple reasons, the figures in the Clayton reports for “waived” loahs

do not necessarily correlate with the number of loans accepted by defendants
violated guidelines without sufficient compensating factors. Plaintiff's only re
response is to argue a lack of evidence that the reports’ figures for “waived” lo
actually included compliant loans. Plaintiff has flipped the applicable burden, howe

as it is incumbent on plaintiff and its expert to demonstrate the reliability of t

methodology by which the expert formed his opinions. Neither plaintiff nor Dr. Oldfield

has set forth a reliable basis for believing that the Clayton reports’ figures for “waiyed

loans” represent an accurate estimate of the number of loans accepted by defendants that

violated underwriting guidelines without compensating factors. Accordingly, the Co
concludes that the data from the Clayton reports is not reliable for the purpose for w

Dr. Oldfield used them.

Finally, neither plaintiff nor Dr. Oldfield has identified any basis other than the

Clayton reports and his waiver rates for Dtdfield’s opinion that defendants waived
in loans that violated the guidelines with@ufficient compensating factors. Thus,

because those bases are not reliable, thet@lso excludes any opinion by Dr. Oldfield

lirt

hich

concerning a general practice of waiving in such loans, and this portion of defendgnts’

motion is granted.

C. Biased Valuation Due Diligence

Credit Suisse seeks to exclude Dr. Oldfield’s opinion that a certain portion
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Credit Suisse’s valuation due diligence process was “biased toward passing loans
should have failed,” as stated in Part XI.BDof Oldfield’s expert report. That process
was intended to check the accuracy of original determinations of value for the ho
collateralizing the loans (generally based on appraisals). Credit Suisse applied a n
tiered process in which, if certain resudtsm prior steps mandated it, a loan would bg
subjected to a Broker Price Opinion (BPO) or a desk review (DR). In that final stef
the BPO or DR returned a lvation within 15 percent of the appraisal, the loan wa
approved with respect to the valuation of the collateral.

Dr. Oldfield noted, however, that if the BPO or DR did deviate significantly frof

that

mnes

hulti-

), if

N

the appraisal value, the seller could rebut the BPO/DR determination and negofiate

concerning the appropriate valuation. In his report, Dr. Oldfield opined as follows:

This rebuttal and reconciliation process permitted sellers and brokers to
apply direct pressure to BPO and DR agents, creating an incentive for
those agents to return BPO or DR \eduhat were just within tolerance.
This interference appears to have distorted Credit Suisse’s valuation due
diligence process and biased it towards passing loans that should have
failed valuation due diligence. This bias would have been evidence to
Credit Suisse had they investigated—even preliminarily—the reliability
of their BPO and DR process.

Dr. Oldfield’s report then included a chart (Figure 14) showing the percentage of B
valuations falling within particular ranges of percentage deviations from the appra
values (0-2.5 percent above, 0-2.5 percent below, 2.5-5 percent below, etc.).
Oldfield then opined:

A spike at 15% and a substantial drop in frequency at greater
deviations suggests that, in the rebuttal process, BPO and DR vendors may
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have marked loans as 15% or less deviation that should have been marked

at greater than 15% deviation. This was a warning sign that Credit Suisse

should been awaraif] of and taken action to investigate.

Because failing the BPO and/or DR criterion was the main way to fail

valuation due diligence, Credit Suisse’s valuation due diligence appears

to have been biased towards passing loans that should have failed.

In deposition testimony, however, Dr. Oldfield admitted the following: that he had n
performed any analysis to determine whether any seller or broker ever applied preg
to a BPO or DR agent concerning the valuation; that it was not inappropriate for |
sellers to provide certain data if they disagreed with the BPO; that he had not condu
any analysis to determine whether any particular valuation in the due diligence pro
was incorrect, and did not offer any opinion concerning the reasonableness of
vaulation; that he did not evaluate the meakr the spike that he noted; and that he i
not a statistician and does not offer any opinions as such.

The Court agrees with defendants that these opinions should be excluded. |
plaintiff has not cited any evidence to support the opinion that loan sellers app
pressure to BPO and DR agents. Dr. Oldfield could not supply any such evidence
his opinion to that effect therefore constitutes impermissible speculation. Moreover,
Oldfield conceded that it could be appropriate for the seller to provide information to
BPO agent. Because he did not evaluate any particular rebuttal or reconciliation, t
is no basis for any opinion that that particular part of the process was unreason
Finally, Dr. Oldfield admitted that he is not qualified to offer expert opinions as

statistician; thus, he is not qualified to determine whether the “spike” at the 12.5
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percent range in his chart was statistically signifiéadar did he analyze the reason for
the “spike”. Thus, any conclusions drawn from the chart by Dr. Oldfield are not relia
supported.

Accordingly, the Court excludes Dr. Oldfield’s opinion that the BPO process w
biased towards passing in loans that should have failed the valuation due diligence
defendants’ motion is granted to that extent. The Court emphasizes, however, tf
presently takes no position on plaintiff's ability to present the data underlying L[
Oldfield’s chart to the jury and to argue its significance and reasonable inferences t
drawn therefrom.

D. Recitation of Evidence

Finally, defendants argue that Dr. Oldfield has improperly recited the content;
documents and testimony, including with respect to defendants’ knowledge and int
The Court denies this portion of defendants’ motion. Plaintiff's expert withess is entit
to note the bases for his opinions, including evidence that supports those opinions.
concern that Dr. Oldfield has not tied a citation to evidence to a particular expert opir
or that he has improperly weighed evidence is better addressed at trial. There is no

to exclude any particular testimony by Dr. Oldfield for this reason at this time.

[l Defendants’ Motion to Exclude — Various Experts for Plaintiff

‘Indeed, that range has a similar frequetodyree other ranges in the chart, and
all of those ranges are dwarfed by the percentage of loansmattiverse deviation.
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By ajoint motion filed in both cases, defendants seek to exclude certain testimony
by the following experts for plaintiff: Adam Levitin, Gordon Klein, Mark Sunshine, and
John Wald. As set forth below, the motion is granted in part and denied in part a$ it
pertains to Professor Levitin, and it is denied as it pertains to the other three expetts.

A Adam Levitin

Professor Levitin is a law school professor whom plaintiff has designated ag an
expert with respect to structured securities transactions. Professor Levitin has offered
opinions relating to whether the sadled Sandlot and NGN d&nsactions constitute
“dispositions in the market” for purposes of calculating damages. Plaintiff argues {hat
the Sandlot transactions, in which U.S. Central sold certain certificates to banks who
then sold them to Sandlot, do not constitute dispositions in the market. Plaintiff further
argues that the NGN transactions, in which plaintiff transferred certain certificates to|the
NGN trusts, do constitute dispositions in the market. Defendants take the contfary
positions. In a prior order in plaintiff's similar case against the RBS and Nomyra
defendants, the Court denied both sides’ motions for summary judgment on those issues,
ruling that a question of fact remained for trial concerning whether those transactions

constituted dispositions in the mark&e NCUAB v. RBSSec. Inc., 2016 WL 3685210

°By previous order, the Court denied this motion as it pertains to testimony|by
expert James Barth, and it granted in partderded in part the motion as it pertains to
testimony by expert Anthony SaunderSee NCUAB v. UBS Sec., LLC, 2016 WL
7373857, at *11-13 (D. Kan. Dec. 20, 2016) (Lungstrum, J.).
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(D. Kan. July 12, 2016) (Lungstrum, 3.)The Court construed the statutory phrase

“disposed of in the market” in accordance with its ordinary mearftegid. at *4-5.
In his expert reports in these cases, Professor Levitin discussed risk allocatic

securitizations generally, and he also offered his opinions concerning whether

Sandlot and NGN transactions constitute dispositions or sales in the melkepined

that there is no definitive test for whether a transaction is a “sale” and that a rangd

174

nin

the

e of

factors may be considered on the issue, which factors ultimately boil down tp a

consideration of whether risk and control hbeen transferred. Professor Levitin choseg

to apply a “true sale” analysis used in bankeyaw, which he considered to be the bes
method for determining a sale in light of the economic realities of a situation. In

course of that analysis, he applied certain factors under a particular GAAP accour

1
the

ting

rule. As his ultimate standard, he opined that only the NGN transactions constifute

dispositions because only for those transactions would an independent law firm |
iIssued a true sale opinion letter.

Defendants in the present cases incorporate and rely almost entirely on
arguments by RBS and Nomura for exclusion of Professor Levitin’'s opinions—e\

though the parties IRBSdid not yet have the benefit of the Court’s summary judgmel

®The parties have correctly assumed that the Court will make the same ruling
these cases that it did RBS

'Professor Levitin also discussed a third set of transactions, the Jeffe
transactions, but the parties have not addressed those particular opinions.
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ruling. Essentially, defendants argue that Professor Levitin’s legal opinions are npt a

proper subject for expert testimony, and that he is unqualified to offer any other

opinions, including accounting opinionSee, e.g., Specht v. Jensen, 853 F.2d 805, 808

(10th Cir. 1988) (distinguishing between permissible expert testimony on issues of fact

and impermissible testimony that invades the province of the jury or articulates

ultimate principles of law).

the

To alarge extent, the Court agrees with defendants. Professor Levitin will not be

permitted to discuss the meaning of “sale*aisposition” as relevant to the statutory

requirements concerning the calculation of damages, as he has done in his report; nor

will he be allowed to list various factors thmatly be relevant to such a determination

The Court has discussed the meaning of the statutory language, and it is for the Court

alone to direct the jury’s application of that language. Similarly, the Court will preclude

Professor Levitin from discussing whether these transactions would be considered

true

sales under the bankruptcy analysis or under a particular accounting rule, as this Court

has adopted a different standard as set forth in its prior ruling.

Nor will Professor Levitin be permitted to weigh the evidence and give an opinipn

concerning whether the Court’s standard has been met with respect to these transagtions,

as such an opinion would invade the province of the jury. Certainly, in some other fype

of civil action, the Court would not permit a legal expert to weigh the evidence and fell

the jury how they should find on the ultimate question of fact, and the fact that
present cases involve the esoteric subject of securitizations does not alter that prin
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Similarly, Professor Levitin would be invading the province of the jury improperly if i
testified that, based on his consideration of the available evidence, an implied agree
existed between the credit union and the intermediary banks, who acted as the age
the credit union. The Court also agrees with defendants that Professor Levitin's “g
ego” opinion should be excluded; although hg t@able to testify about a relationship
so close that one company essentially controlled the other, the use of that legal term
confuse the jury and treads too close to a legal opinion.

Plaintiff seemingly tries to insulate Professor Levitin’s opinions from this attag
by arguing that he has offered opinions only from the point of view of mark
participants (even though the expert himself rarely used such language in his rep(
Professor Levitin testified that the true sale opinion would be relevant to mar
participants such as investors, credit ratings agencies, and financial auditors. Pla
has not shown, however, that Professor Levitin has the necessary expertise to

opinions concerning what those market pgéats would find important. He further
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testified that the key market participants for his analysis were the independent law firms

asked to provide true sale opinion letters.ekxdl in his reports he stated that, in opining
that only the NGN transactions would be considered sales in the marketplace, he n
that only those transactions would likely have qualified for a true sale opinion lett
Professor Levitin's improper legal opinion based on a weighing of the eviden
however, may not be protected from exclusion simply by couching that opinion ag
expert consideration from the viewpoint of the independent law firm acting as mat
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participant. Either way, an opinion is being offered that a legal expert would or wo

not consider the transactionshte sales, and plaintiff is not entitled to rely on such a

expert legal opinion. Moreover, plaintiff has not explained why the viewpoint off a

uld

=}

market participant is relevant—the question is whether these transactions consfjtute

dispositions, not whether investors or anyone else considered them to be dispositions.

Accordingly, the Court excludes testimony by Professor Levitin concerning a true gale

analysis or whether a law firm would have considered these transactions to be sal

[es.

The Court does not agree, however, that Professor Levitin's testimony should be

excluded in its entirety. Professor Levitin could properly testify as an expert concerning

the extent to which these transactions included transfers of risk or control (the
factors considered by him), as such factors may be relevant to the jury’s fac

determination of whether there were dispositions in the market here. Simila

key

fual

ly,

Professor Levitin could provide, as a witness with specialized knowledge, informatjon

concerning securitizations generally and these securitizations in particular that woul

d be

helpful to the jury. The Court concludes that Professor Levitin has sufficignt

gualifications to provide such testimony as an expert in structured secured transactjons.

Accordingly, the motion as it pertains to Professor Levitin is granted in part and der
in part.

B. Gordon Klein

ed

Plaintiff offers expert opinions by Professor Klein, an accounting expert, to relput

the opinions of defendants’ accounting expert, Stephen Ryan—who, in turn,
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designated as an expert to rebut specific opinions by Professor Levitin. The Court d¢nies
defendants’ motion to exclude testimony by Professor Klein. First, as an accounting
expert, Professor Klein would be entitled to weigh particular evidence (assuming that
experts in his field would do so)—in themse, with respect tthe existence of an
implicit agreement or agency relationship between the credit union and the intermediary
banks—if necessary to form a particular accounting opinion. Thus, the fact that
Professor Klein weighed evidence does not necessarily warrant exclusion. Sedond,
defendants (in adopting the arguments of RBS and Nomura) seem to argue |that
accounting opinions are not relevant to this issue of whether there were dispositiofs in
the market. The parties in these cases, however, have not addressed this argument in the
context of the Court’'s summary judgment ruling, even though that ruling was availdble
to the parties. Thus, the Court cannot say that accounting opinions could have no
relevance to these factual determinations.
The Court notes, however, that its ruling regarding Professor Levitin (including
the exclusion of his testimony applying a particular accounting rule) likely affects the
rebuttal expert testimony that defendants will be permitted to offer at trial—which in tyrn

may affect plaintiff’s ability to offer testimony from Professor Klein in sur-rebuttal. An

<

such issue of the proper scope of rebuttal testimony may be addressed at trial.

C. Mark Sunshine

Adopting the arguments from RBS’s motion to exclude in the related case in this
Court, defendants seek to exclude all expert testimony by Mr. Sunshine. The Court

18




denies that motion.

Plaintiff offers Mr. Sunshine to provide expert testimony concerning RMB
generally and concerning the materiality of representations in the offering documen
reasonable investors. Defendants argueMihaBunshine is not qualified to offer those
opinions. The Court concludes in its discretion that Mr. Sunshine has had suffic
experience relating to RMBS to offer hepinions in this case.Mr. Sunshine has
claimed experience with RMBS in a number of ways. Defendants (through RBS) ar
that in the relevant time period (2005-2004). Sunshine did not purchase or sell
RMBS. Mr. Sunshine explained, however, that his company accepted RMBS
collateral a number of times in that period, which required him to perform due diliger
on those securities, including with respect to re-underwriting the underlying loans.
Court concludes that such experience, along with his other experience (incluc
involvement in the purchase and sale of RMBS in other time periods), is sufficien
these cases. The purported deficiencies in Mr. Sunshine’s experience go to the wj
of his opinions and may be explored by defendants at trial. Moreover, the Court ¢

not deem fatal the fact that plaintiff characterized Mr. Sunshine’s opinidRBSmas
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“common-sense”, as the Court concludes that his opinions relate to a subject for which

specialized knowledge would be helpful.

Second, the Court rejects defendants’ argument that Mr. Sunshine’s opinipns

should be excluded because they are not sufficiently and reliably supported.
Sunshine is entitled to rely on his experience, and he has cited other sources to su
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many of his opinions. Again, whether his opinions are sufficiently supported may
explored at trial. Moreover, defendahtss/e not explained why Mr. Sunshine may nof
rely on the court’s findings iNomura, a related case in New York, to provide example
to support his opinions.

Finally, the Court rejects defendants’ argument that Mr. Sunshine has improp
acted as a “mouthpiece” for plaintiff's case. @aintiff notes, the fact that his expert
opinions support plaintiff's case does not provide a basis for exclusion. Moreover,
Sunshine may properly explain the materiality standard that he has applied, so lor
he does not attempt to instruct the juoycerning the proper legal standard. Any suci
objection may be raised at trial as appropriate.

D. JohnWald

The Courtin its discretion denies defendants’ motion to exclude certain testimg
by Dr. Wald, who has offered opinions tdue the testimony of defendants’ rebuttal
materiality expert. First, the Court concludes that Dr. Wald is sufficiently qualified
offer the challenged opinions concerning the importance of various considerations
reasonable RMBS investor. Dr. Wald does have experience with RMBS while work
in the industry, and he has studied siettusities as an academic. Defendants complai

that he has little or no practical experienctwexactly the same type of RMBS at issug

80f course, Mr. Sunshine will not be permitted to substitute that court’s findin
for his own opinion, but the Court is not persuaded that he has done so impermis
in these cases.
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here, but the Court concludes that his expertise with this sub-specialty of RM
securities is sufficiert. Defendants’ criticisms relating to Dr. Wald’s experience go t
the weight of his opinions and may be presented at trial.

Second, the Court rejects defendants’ argument that Dr. Wald has improp
attempted to supply a legal standard for the jury. Dr. Wald is entitled to identify 1
particular materiality standard that he applied in forming his opinions, and it may ea

be made clear at trial that the Court will provide the appropriate standard for the jy

[1l. Plaintiff's Motion to Exclude — Arnold Barnett

Attrial, plaintiff intends to offer expert opinions by Charles Cowan, a statistician,

by which Dr. Cowan criticizes Credit Suisse’s use of adverse sampling in its (
diligence process. Credit Suisse has designated Arnold Barnett, a statistician, @
expert who will rebut the opinions of Dr. Cowan regarding adverse sampling. Plain
seeks to exclude Dr. Barnett’'s opinions concerning adverse sampling.

The Court in its discretion denies the motion. First, plaintiff argues that beca
its experts concede that adverse sampling may be appropriate in some circumstancs
Barnett’s testimony to that effect would notgfal to the jury, as that precise issue will

be undisputed. The Court concludes, however, that because plaintiff's experts

°In their motions, neither defendants nor RBS (whose briefs defenda
incorporate) have explained (or offered their own expert evidence to show) how
differences among types of RMBS are particularly relevant to this precise questio
the expertise needed to render the challenged opinions.
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critical of the use of adverse sampling by Credit Suisse, Dr. Barnett's testimc
concerning the use of such sampling and its benefits is relevant and may be helpf
the jury in evaluating Credit Suisse’s due diligence defense. Dr. Barnett's opini
concerning adverse sampling go beyondrttege opinion thasuch sampling may be

used in certain circumstances, and Credit Suisse is entitled to offer expert testimol
rebut specific opinions by plaintiff's experts.

Second, plaintiff argues that Fed. R. Evid. 702(d) precludes Dr. Barnet
testimony because he has not evaluated Credit Suisse’s particular use of ad
sampling and thus has not applied any opinion to the facts of this particulatazisk.
(expert may testify if, among other requirements, “the expert has reliably applied
principles and methods to the facts of the case”). Again, however, Dr. Barnett has |
designated as a rebuttal expert, and because he will address particular opinior
plaintiff's experts, his own opinions are ndéfiewed merely in the abstract, but rather they
are sufficiently tied to the present case.

Third, the probative value of Dr. Barnett’'s opinions is not substantial
outweighed by a danger that the jury will be confused or misled, as the scope and |
for Dr. Barnett’'s opinions may be easily explained the jury. Therefore, the Court del
plaintiff’s motion for exclusion under Fed. R. Evid. 403, and it denies this motion in

entirety.
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IT IS THEREFORE ORDERED BY THE COURT THAT defendants’ joint
motion to exclude certain testimony by George Oldfield, plaintiff's due diligence expetrt,
(Doc. # 438 inJBS, Case No. 12-2591; Doc. # 399 nedit Suisse, Case No. 12-2648)

Is granted in part and denied in part, as set forth herein.

IT IS FURTHER ORDERED BY THE COURT THAT defendants’ joint motion
to exclude certain testimony by various experts for plaintiff (Doc. # 48 Case
No. 12-2591; Doc. # 396 i@redit Quisse, Case No. 12-2648) granted in part and

denied in part, as set forth herein.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff's motion to
exclude certain testimony by Arnold Barnett, defendants’ sampling expert, (Doc. # 887

in Credit Suisse, Case No. 12-2648) denied

IT 1S SO ORDERED.

Dated this 8th day of February, 2017, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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