
  I N THE UNI TED STATES DI STRI CT COURT 
   FOR THE DI STRI CT OF KANSAS 
 

JANNA DEWI TT, 

   Plaint iff,        

 v.       Case No. 12-2605-SAC 

SOUTHWESTERN BELL  
TELEPHONE COMPANY, 
  
   Defendant . 

    MEMORANDUM AND ORDER 

 This em ploym ent  pract ices case com es before the Court  on 

Defendant ’s m ot ion for sum m ary judgm ent . Plaint iff br ings the following 

claim s against  Defendant :  term inat ing her em ploym ent  on the basis of her 

disabilit y in violat ion of the ADA;  failing to reasonably accom m odate her in 

violat ion of the ADA;  and term inat ing her in retaliat ion for her use of leave in 

violat ion of the FMLA. Dk. 72, p. 7. 

I . Sum m ary Judgm ent  Standard 

 On sum m ary judgm ent , the init ial burden is with the m ovant  to point  

out  the port ions of the record which show that  the m ovant  is ent it led to 

judgm ent  as a m at ter of law. Thom as v. Wichita Coca-Cola Bot t ling Co. ,  968 

F.2d 1022, 1024 (10th Cir. 1992) , cert . denied,  506 U.S. 1013 (1992) . I f 

this burden is m et , the non-m ovant  m ust  set  forth specific facts which would 

be adm issible as evidence from  which a rat ional fact  finder could find in the 

non-m ovant 's favor. Adler v. Wal-Mart  Stores, I nc. ,  144 F.3d 664, 671 (10th 
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Cir. 1998) . The non-m ovant  m ust  show m ore than som e “m etaphysical 

doubt ”  based on “evidence”  and not  “speculat ion, conjecture or surm ise.”  

Matsushita Elec. I ndust . Co. v. Zenith Radio Corp. ,  475 U.S. 574, 587 

(1986) ;  Bones v. Honeywell I ntern. ,  366 F.3d 869, 875 (10th Cir. 2004) . 

The essent ial inquiry is “whether the evidence presents a sufficient  

disagreem ent  to require subm ission to the jury or whether the evidence is so 

one-sided that  one party m ust  prevail as a m at ter of law.”  Anderson v. 

Liberty Lobby ,  477 U.S. 242, 251-52 (1986) . 

 I n applying this standard, all inferences ar ising from  the record m ust  

be drawn in favor of the nonm ovant . St innet t  v. Safeway, I nc. ,  337 F.3d 

1213, 1216 (10th Cir. 2003) . Credibilit y determ inat ions and the weighing of 

the evidence are jury funct ions, not  those of a j udge. I d.  at  1216. 

Nevertheless, “ the nonm ovant  m ust  establish, at  a m inim um , ‘an inference 

of the existence of each elem ent  essent ial to [ her]  case.’ “  Croy v. COBE 

Laboratories, I nc. ,  345 F.3d 1199, 1201 (10th Cir. 2003)  (quot ing Hulsey v. 

Km art , I nc. ,  43 F.3d 555, 557 (10th Cir. 1994) ) . 

I I . Facts 

 The Court  sets forth the relevant  and adm issible facts, const rued in 

the light  m ost  favorable to the Plaint iff,  below. Addit ional facts are set  forth 

in the Court ’s analysis of the argum ents. The Court  notes that  both part ies 

have im properly at tem pted to cont rovert  uncont roverted facts by arguing 
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that  various inferences that  m ay arise from  an uncont roverted fact  are 

m isleading, im m aterial, or incom plete.   

 Defendant  hired Plaint iff on April 21, 1997 to work as a custom er 

service representat ive. An essent ial funct ion of her job was answering calls 

from  custom ers.  From  t im e to t im e, Defendant ’s supervisors reviewed calls 

handled by custom er service representat ives. Plaint iff has Type I  diabetes, is 

insulin dependent , and has used an insulin pum p since 2008. She m onitors 

her glucose level num erous t im es throughout  the day. 

 Cram m ing I ncident  

 During her em ploym ent , Plaint iff reviewed Defendant ’s Code of 

Business Conduct  Policy, in addit ion to other docum ents. That  Code stated 

that  Defendant  will “earn and preserve [ the custom ers’]  t rust  by t reat ing 

them  with honesty and integrity, and in a professional, courteous m anner. 

[ Defendant ]  does not  provide goods or services that  custom ers did not  

authorize.”  Dk. 76, Exh. 5. I t  addit ionally stated, “ [ e] ach em ployee is 

responsible for being fam iliar with the inform at ion in this Code, and for 

following the Code, and the Com pany’s policies and guidelines. We 

understand that  violat ion m ay result  in discipline, up to and including 

term inat ion of em ploym ent .”  I d.   

 Plaint iff understood “cram m ing”  to be when a custom er service 

representat ive deliberately adds services to a custom er’s account  without  

telling the custom er about  it .  Plaint iff understood that  “ cram m ing”  would be 
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a violat ion of the Code of Business Conduct  pr inciples, warrant ing serious 

consequences. 

 On January 21, 2010, Plaint iff failed to delete a service plan from  a 

custom er's account  after that  custom er declined the service. Plaint iff had 

added the service to the custom er’s account  because that  was the only way 

for Plaint iff to determ ine the cost  of the service. After Plaint iff told the 

custom er the cost , the custom er declined the service but  Plaint iff forgot  to 

rem ove the unwanted service from  the account . Tom  Heum ann, Plaint iff’s 

im m ediate supervisor, detected this error while reviewing Plaint iff’s calls and 

Plaint iff was suspended the next  day.  

 Plaint iff had a “Day I n Court ”  meet ing on January 29, 2010, regarding 

this incident , so had an opportunity to state her side of the story to the 

person who would m ake a final decision on what  discipline to im pose. 

Plaint iff’s m eet ing was conducted by the General Manager of the Consum er 

Call Centers, Kim berly Basket t -McEnany. Plaint iff did not  dispute that  she 

had added a service to a custom er’s account  without  the custom er’s 

approval which she should not  have done, but  claim ed her act  was 

unintent ional. 

 After the m eet ing, Basket t -McEnany and her m anagement  team  

decided to offer Plaint iff a “Last  Chance Agreem ent .”  I n that  agreem ent , 

Plaint iff agreed that  Defendant  had just  cause to term inate her em ploym ent  
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and that  any discipline she had already received was based on just  cause. 

She further agreed 

… that  I  will m aintain sat isfactory perform ance in all com ponents of m y 
job, including m easurem ent , safety, at tendance/ punctuality, use of 
com pany resources, com pany policies, and conduct . Through this 
Agreem ent  I  acknowledge and understand that  even one incident  of 
failing to m aintain sat isfactory perform ance in all com ponents of m y 
job . .  .  m ay lead to further disciplinary act ion including dism issal. 
 

Dk. 76, Exh. 9. Plaint iff signed the Last  Chance Agreem ent  on February 1, 

2010, having been told by Defendant  that  if she did not  sign it  she would be 

term inated. 

 FMLA Leave 

 Throughout  her em ploym ent , Plaint iff took FMLA leave for m edical 

condit ions, including those related to her diabetes. She took FMLA leave only 

if she had no vacat ion leave available. Defendant  never denied any of 

Plaint iff’s requests for FMLA leave, but  som et im es requested addit ional 

inform at ion.  

 Before March 3, 2010, Defendant  had always provided whatever 

accom m odat ions Plaint iff needed for her m edical condit ion. Defendant  

perm it ted Plaint iff to keep candy, juice, and other item s at  her desk to use in 

case of a blood sugar event , and perm it ted her ext ra breaks to check her 

blood sugar levels and to address any blood sugar issues.  
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 Hang- Ups1  

 Hanging up on custom ers before a call is com pleted is a violat ion of 

Defendant ’s Code of Business Conduct  and is considered a custom er 

“m ist reat .”  Plaint iff understood it  was im proper for a custom er service 

representat ive to hang up on a custom er call before it  was com pleted 

because that  could m ake the custom er m ad and m ake a negat ive im pression 

of Defendant , jeopardizing the com pany’s reputat ion. To hang up on a 

custom er, a custom er service representat ive m ust  first  click the “Release”  

but ton on a toolbar at  the top of the screen, then click “yes”  to the pop up 

quest ion that  appears in the m iddle of the screen. 

 On March 3, 2010, Plaint iff hung upon at  least  two custom ers. She 

alleges that  she unknowingly disconnected the calls during an episode of 

ext rem ely low blood sugar, and did not  disconnect  them  intent ionally. 

Plaint iff recalls that  she “ felt  off”  earlier in the afternoon, so drank pineapple 

juice to t ry to stabilize her blood sugar. At  one point  her blood sugar 

dropped and she began t rem bling. She ate dr ied fruit ,  and drank Dr. Pepper. 

She has no recollect ion of having received calls from  two or m ore custom ers, 

then disconnect ing them  without  speaking to them . After those hang ups, 

Plaint iff recalls being locked out  of her com puter and contact ing supervisor 

Heum ann to help reset  it .   

                                    
1 For purposes of convenience, the Court  uses the term  “hung up”  to indicate a prem ature 
disconnect ion, without  indicat ing that  the act  was deliberate or intent ional. 
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 Heum ann discovered the hang-ups later that  day when reviewing 

Plaint iff’s calls. Later that  day, Plaint iff part icipated in a suspension m eet ing 

with Heum ann, Beth Kloxin (a “m anager”  of som e kind) , and Mary Torm ey, 

the Union Steward. During the m eet ing, part icipants reviewed two hang-up 

calls for which they had “screenshots.”  Those calls had occurred at  3: 53 

p.m . and 3: 54 p.m . Plaint iff was suspended without  pay, and realized that  

she was probably going to be fired. 

 I m m ediately after that  m eet ing, Plaint iff’s union steward asked to see 

her insulin pum p m onitor and recorded Plaint iff’s blood glucose levels for 

that  day from  the m onitor:  46 at  3: 15 p.m ., 85 at  4: 01 p.m ., 44 at  4: 32 

p.m ., and 34 at  4: 37 p.m .2 Plaint iff’s norm al blood sugar level is between 60 

and 120.  

 Thereafter, Basket t -McEnany reviewed the suspension m eet ing 

m inutes and discussed with Rivera (a second- line supervisor)  and Kloxin that  

the screenshots video indicated that  Plaint iff seem ed to have capable cont rol 

over the system . 

 On March 10, 2010, Basket t -McEnany held a Day I n Court  m eet ing at  

which Plaint iff was allowed to state her posit ion regarding the dropped calls., 

                                    
2 Plaint iff states that  a m edical record shows her blood glucose level of 34 that  day was at  
5: 07 p.m., not  4: 37 p.m . (Dk. 83, Exh. G, p. 2.)  But  the record itself is illegible. Plaint iff 
avers, without  explanat ion, that  the t imes stated on the medical record are one hour later 
than the actual t ime, so believes her level of 34 occurred at  4: 07 p.m . But  Plaint iff neither 
offers any basis of knowledge for that  assert ion, nor any explanat ion for why the stated 
t im e is 30 m inutes later than the t im e recorded above (4: 37)  from  Plaint iff’s insulin pum p 
m onitor. Accordingly, the Court  sustains Defendant ’s object ion to this test imony regarding 
this exhibit  as inadm issible for lack of foundat ion. 
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Plaint iff stated that  the hang ups were caused by her diabetes, that  they 

were not  done intent ionally, that  she had no recollect ion of the three- to- five 

m inute period during which she had disconnected the calls, and that  her 

com puter had locked up. Plaint iff does not  allege that  she presented either 

the insulin pum p m onitor blood sugar readings or the m edical record 

showing her blood sugar readings for March 3rd.  

 After that  m eet ing, Basket t -McEnany, in consultat ion with Rivera, 

m ade the decision to term inate Plaint iff’s em ploym ent  because she knew 

Plaint iff was on a Last  Chance Agreem ent  and had m ist reated custom ers. 

She believed Plaint iff had purposefully hung-up on m ult iple custom ers and 

that  this m isconduct  was not  caused by her disabilit y.  Defendant  term inated 

Plaint iff 's em ploym ent  effect ive March 15, 2010, not ifying her that  she was 

term inated for releasing two calls, a custom er m ist reat  and Code of Business 

Conduct  violat ion, and for her violat ion of the Last  Chance Agreem ent . 

I I I . Analysis 

  A. ADA Term inat ion 

 To establish a pr im a facie case of em ploym ent  discr im inat ion under 

the ADA, Plaint iff m ust  present  evidence that  (1)  she is disabled within the 

m eaning of the ADA;  (2)  she is qualified to perform  the essent ial funct ions of 

his job with or without  accom m odat ions;  and (3)  she was term inated under 

circum stances which give r ise to an inference that  the term inat ion was based 
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on her disabilit y. Sm others v. Solvay Chem icals, I nc. ,  740 F.3d 530, 

544 (10th Cir. 2014) . 

 Even assum ing, arguendo,  that  Plaint iff can prove the first  two 

elem ents of a pr im a facie claim , her ADA claim  fails as a m at ter of law 

because she cannot  establish that  her term inat ion was based on her alleged 

disabilit y. To establish this lat ter elem ent , an em ployee m ust  show a nexus, 

or “at  least  a logical connect ion”  between his disabilit y and the term inat ion. 

See Greene v. Safeway Stores, I nc., 98 F.3d 554, 558 (10th Cir. 1996) . 

 “Establishm ent  of the pr im a facie case in effect  creates a presum pt ion 
that  the em ployer unlawfully discr im inated against  the em ployee.”  
Texas Dep't  of Com m unity Affairs v. Burdine, 450 U.S. 248, 254, 101 
S.Ct . 1089, 67 L.Ed.2d 207 (1981) . But  if the em ployer art iculates “a 
legit im ate nondiscr im inatory reason for the act ion ...  [ ,  the em ployee]  
m ust  show [ the em ployer 's]  proffered reasons are pretextual.”  
Sanchez v. Denver Pub. Schs.,  164 F.3d 527, 531 (10th Cir. 1998) . 
When evaluat ing evidence of pretext , “we exam ine the facts as they 
appear to the person m aking the decision to term inate [ Appellant ] .”  
Selenke,  248 F.3d at  1261 ( internal quotat ions and citat ions om it ted) . 
 

Tesh v. U.S. Postal Service,  349 F.3d 1270, 1272 (10th Cir. 2003) . 

 Plaint iff at tem pts to m eet  this burden by present ing circum stant ial 

evidence of discr im inat ion, requir ing applicat ion of the fam iliar McDonnell 

Douglas burden-shift ing fram ework. See McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 802, 93 S.Ct . 1817, 36 L.Ed.2d 668 (1973) ;  Carter v. 

Pathfinder Energy Servs., I nc., 662 F.3d 1134, 1141 (10th Cir. 2011) . Thus, 

the plaint iff m ust  first  subm it  evidence from  which a reasonable jury could 

conclude that  a pr im a facie case of discr im inat ion has been established. The 

defendant  m ust  then offer sufficient  evidence of a legit im ate, 
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nondiscr im inatory reason for its act ion. Carter, 662 F.3d at  1141. I f the 

defendant  does so, the plaint iff m ust  ident ify evidence from  which a 

reasonable jury could conclude that  the proffered reason is actually a pretext  

designed to m ask discr im inat ion. I d.  Although the burdens of product ion 

shift ,  the ult im ate burden of persuading the t r ier of fact  that  the defendant  

intent ionally discr im inated against  the plaint iff rem ains at  all t im es with the 

plaint iff.  I d. 

 Defendant ’s burden to art iculate a legit im ate, nondiscr im inatory 

reason for the plaint iff 's term inat ion is not  onerous. See Anaem e v. 

Diagnostek, I nc., 164 F.3d 1275, 1279 (10th Cir. 1999)  ( recognizing 

em ployer 's burden is “exceedingly light ” ) , cert . denied,  528 U.S. 814 (1999) . 

Defendant  has m et  this burden by providing evidence that  Plaint iff 

m ist reated custom ers by disconnect ing two or m ore custom er calls on March 

10th, when subject  to a Last  Chance Agreem ent  in which both part ies 

agreed that  “even one incident  of failing to m aintain sat isfactory 

perform ance in all com ponents of [ her]  job . .  .  m ay lead to further 

disciplinary act ion including dism issal.”  Plaint iff essent ially contends that  her 

acts were done while she was experiencing hypoglycem ic unawareness 

syndrom e – a direct  result  of her diabetes -  thus Defendant  erred in finding 

she acted intent ionally. But  the Court ’s task is not  to “ask whether the 

em ployer 's decision was ‘wise, fair  or correct , but  whether [ it ]  honest ly 

believed [ the legit im ate, nondiscr im inatory]  reasons [ it  gave for it s conduct ]  
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and acted in good faith on those beliefs.’ ”  Johnson v. Weld Cnty., Colo.,  594 

F.3d 1202, 1211 (10th Cir. 2010)  (quot ing Rivera v. City & Cnty. of Denver,  

365 F.3d 912, 925 (10th Cir. 2004) ) .  

 Plaint iff m ust  thus show evidence from  which a reasonable jury could 

conclude that  the defendant 's proffered non-discr im inatory reason for its 

act ion is a pretext  for intent ional discr im inat ion based on her disabilit y. See 

Texas Dept . of Com m unity. Affairs v. Burdine,  450 U.S. 248, 255 & n. 10, 

101 S.Ct . 1089, 67 L.Ed.2d 207 (1981) ;  Swackham m er v. Sprint / United 

Management  Co.,  493 F.3d 1160, 1163 (10th Cir. 2007)  (Plaint iffs must  

com e forward with “evidence … sufficient  to perm it  an inference that  the t rue 

explanat ion ...  was intent ional discr im inat ion.” ) ;  Miller v. Eby Realty Group 

LLC,  396 F.3d 1105, 1111 (10th Cir. 2005)  ( “ [ T] he fact finder m ust  be able 

to conclude, based on a preponderance of the evidence, that  discr im inat ion 

was a determ inat ive factor in the em ployer 's act ions-sim ply disbelieving the 

em ployer is insufficient .” )  

 Pretext  m ay be shown in a variety of ways, “ including but  not  lim ited 

to different ial t reatm ent  of sim ilar ly situated em ployees and procedural 

irregular it ies.”  Truj illo v. PacifiCorp,  524 F.3d 1149, 1158 (10th Cir. 2008) . 

See Danville v. Regional Lab Corp., 292 F.3d 1246, 1250 (10th Cir. 2002) . 

Typically, a plaint iff at tem pts to dem onst rate pretext  in one or m ore of three 

ways:  

(1)  with evidence that  the defendant 's stated reason for the adverse 
em ploym ent  act ion was false, (2)  with evidence that  the defendant  
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acted cont rary to a writ ten com pany policy prescribing the act ion to be 
taken by the defendant  under the circum stances, or (3)  with evidence 
that  the defendant  acted cont rary to an unwrit ten policy or cont rary to 
com pany pract ice when m aking the adverse em ploym ent  decision 
affect ing the plaint iff.”  
 

Kendrick v. Penske Transportat ion Services,  220 F.3d 1220, 1230 (10th Cir. 

2000)  ( internal citat ions om it ted) . Here, Plaint iff shows none of the above. 

I nstead, she relies on her own subject ive beliefs, and negat ive statem ents 

and acts by persons who did not  part icipate in the decision to term inate her 

em ploym ent .  

 First , Plaint iff states her belief that  the job perform ance of em ployees 

who used FMLA leave was watched m ore closely in order to find reasons to 

get  r id of them , and Plaint iff did not  want  to be “one of those FMLA people”  

or be on the “naughty list ”  for taking FMLA leave, so used her vacat ion t im e 

first . But  these speculat ions are conclusory, and are unsupported by citat ion 

to any record or any basis in fact , and have no connect ion to the belief of 

the decision-m akers. 

 Secondly, Plaint iff relies on an affidavit  by Manager Suzanne Garcia, 

who left  Defendant ’s em ploym ent  in 2008. She avers:  “ custom er service 

representat ives that  used FMLA leave negat ively im pacted the sales quotas 

of the sales m anager” ;  “as a m anager, [ she]  at tended m eet ings and heard 

discussions regarding em ployees who used FMLA leave” ;  “ som e em ployees 

using FMLA leave were targeted as em ployees that  [ Defendant ]  wanted to 

term inate and looked for other reasons to term inate that  em ployee” ;  “Beth 
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Kloxin was one of the m anagers who discussed term inat ing em ployees using 

FMLA leave” ;  “at  a m eet ing in Dallas, Texas, a com pany execut ive indicated 

that  em ployees who used FMLA leave should go to work for ‘one of our 

com pet itors’” ;  and [ Plaint iff]  was on the ‘target  list ’ as an em ployee who 

used FMLA leave and should be fired if possible for other reasons. 

 But  it  was Basket t -McEnany, in consultat ion with Rivera, who m ade 

the decision to term inate Plaint iff’s em ploym ent . To show pretext , the 

plaint iff m ust  a dem onst rate a nexus between the allegedly discr im inatory 

statem ents and the defendant 's decision to term inate her. Rea v. Mart in 

Mariet ta Corp.,  29 F.3d 1450, 1457 (10th Cir. 1994) . No evidence suggests 

that  Basket t -McEnany or Rivera was present  at  any of the m eet ings Garcia 

at tended, that  either of them  heard, m ade or agreed with any of the 

statem ents noted in Garcia’s affidavit , or that  either of them  was aware of 

any “ target  list .”  Nor does Plaint iff raise any cat ’s paw theory. See Macon v. 

United Parcel Service, I nc. ,  743 F.3d 708 (10th Cir. 2014)  (explaining when 

an em ployer can be liable for a biased supervisor’s acts even if the final 

discipline is im posed by a seem ingly neut ral higher authority) . Accordingly, 

the general ant i-FMLA statem ents noted by Garcia fail to raise any inference 

of a pretextual term inat ion decision. Cf. Jones v. Unisys Corp., 54 F.3d 624, 

632 (10th Cir. 1995)  ( “This st ray [ double-hearsay]  rem ark by som eone not  

in a decision-m aking posit ion does not  establish intent  to discr im inate.” ) ;  

Conroy v. Vilsack  ,707 F.3d 1163, 1184-1185 (10th Cir. 2013) . 
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 Last ly, Plaint iff points to anim us by Manager Kloxin.3 Rivera test ified 

that   

[ w] hen Kloxin found out  that  DeWit t  had disconnected the custom er 
calls, Kloxin was “doing a dance in the back [ of the office]  and told 
[ Rivera] , ‘I  finally got  that  bitch.’”  When Rivera told her this behavior 
was not  appropriate, she responded, “You don’t  understand. I ’ve been 
chasing after her long before, since you got  here.”  She proceeded to 
explain to him  that  DeWit t  has “cont inued at tendance issues”  and she 
did a lit t le dance.  
 

Dk. 83, p. 16.  

 But  Kloxin was not  a decision-m aker in Plaint iff’s term inat ion, and the 

record fails to show that  Basket t -McEnany had any knowledge of Kloxin’s 

act ions or that  she or Rivera shared Kloxin’s m ot ive or sent im ents. To the 

cont rary, Rivera told Kloxin her behavior was inappropriate, and Plaint iff 

alleges that  Rivera recom m ended that  she not  be term inated and did not  

believe her hang-ups were intent ional. Dk. 83, p. 17. Nothing in these facts 

gives r ise to an inference that  defendant 's stated reason of j ob m isconduct  is 

a pretext  for intent ional discr im inat ion on the basis of Plaint iff’s diabetes.  

See Morgan v. Hilt i,  I nc.,  108 F.3d 1319, 1323-24 (10th Cir. 1997) .  

 The record, viewed in the light  m ost  favorable to the Plaint iff,  fails to 

disclose a genuine issue of m aterial fact  regarding pretext . Sum m ary 

judgm ent  is thus appropriate on this term inat ion claim . 

 

                                    
3 The record notes that  Kloxin is a “manager,”  but  fails to reveal her job t it le or dut ies. She 
does not , however, appear to be in the line of direct  supervision for the Plaint iff and did not  
part icipate in the decision to term inate the Plaint iff. 
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 B. ADA Failure to Accom m odate 

 To establish a pr im a facie case of failure to accom m odate under the 

ADA, a plaint iff m ust  show that :  (1)  she is a qualified individual with a 

disabilit y;  (2)  the em ployer was aware of her disabilit y;  and (3)  the 

em ployer failed to reasonably accom m odate the disabilit y. Allen v. 

SouthCrest  Hosp. ,  455 Fed.Appx. 827, 830, 2011 WL 6394472, 3 n. 2 (10th 

Cir. 2011) .  

 For purposes of this discussion, the Court  assum es, arguendo,  that  the 

first  two elem ents above are m et , and focuses solely on whether Defendant  

failed to reasonably accom m odate Plaint iff’s diabetes. Under the ADA, an 

em ployer discr im inates against  a qualified individual with a disabilit y if the 

em ployer does not  

m ak[ e]  reasonable accom m odat ions to the known physical or m ental 
lim itat ions of an otherwise qualified individual with a disabilit y who is 
an applicant  or em ployee, unless such [ em ployer]  can dem onst rate 
that  the accom m odat ion would im pose an undue hardship on the 
operat ion of the business of such [ em ployer] . 42 U.S.C. § 
12112(b) (5) (A) .  
 

Roberts v. Cessna Aircraft  Co. ,  289 Fed.Appx. 321, 326, 2008 WL 3524009, 

4 (10th Cir. 2008) . See 42 U.S.C.A. § 12111 (defining the term  “ reasonable 

accom m odat ion” ) . 

 The only accom m odat ion Plaint iff suggests is ret roact ive -  to excuse or 

overlook her m isconduct  or reduce her discipline, since her conduct  was 

related to her disabilit y. This suggested accom m odat ion is unt im ely and 

unreasonable, so is not  required by the ADA. As the Tenth Circuit  found in 
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Davila v. Quest  Corp., 113 Fed. Appx. 849, 854 (10th Cir. 2004) , “excusing 

workplace m isconduct  to provide a fresh start / second chance to an 

em ployee whose disabilit y could be offered as an after- the- fact  excuse is not  

a required accom m odat ion under the ADA.”   

 I n essence, plaint iff 's posit ion is that  when defendant  learned his 
workplace violence was evident ly rooted in a bipolar condit ion, 
defendant  was required to ret roact ively excuse any m isconduct  related 
to that  condit ion. But , as m any cases have recognized in various 
contexts, excusing workplace m isconduct  to provide a fresh 
start / second chance to an em ployee whose disabilit y could be offered 
as an after- the- fact  excuse is not  a required accomm odat ion under the 
ADA. See, e.g., Hill v. Kan. City Area Transp. Auth.,  181 F.3d 891, 894 
(8th Cir.1999) ;  Burch v. Coca-Cola Co.,  119 F.3d 305, 320 n. 14 (5th 
Cir. 1997)  ( following Siefken v. Vill.  of Arlington Heights,  65 F.3d 664, 
666 (7th Cir. 1995) ) ;  Office of Senate Sergeant  at  Arm s v. Office of 
Senate Fair Em ploym ent  Pract ices,  95 F.3d 1102, 1107-08 (Fed.Cir. 
1996) ;  Green v. George L. Sm ith I I  Ga. World Congress Ct r. Auth.,  
987 F.Supp. 1481, 1484-85 (N.D.Ga. 1997) . As the EEOC's 
Enforcem ent  Guidance succinct ly states, “  ‘[ s] ince reasonable 
accom m odat ion is always prospect ive, an em ployer is not  required to 
excuse past  m isconduct  even if it  is the result  of the individual's 
disabilit y. ’ ”  Brookins v. I ndianapolis Power & Light  Co.,  90 F.Supp.2d 
993, 1007 (S.D.I nd.2000)  (quot ing U.S. Equal Opportunity 
Em ploym ent  Com m 'n, Enforcem ent  Guidance:  Reasonable 
Accom m odat ion and Undue Hardship Under the Am ericans with 
Disabilit ies Act  at  24) . 
  I n sum , neither the im m ediate ground for plaint iff 's term inat ion, 
nor the antecedent  disciplinary violat ion placing him  in an em ploym ent  
status vulnerable to term inat ion, im plicate ADA protect ions. We 
conclude that  plaint iff 's ADA claim  m ust  fail as a m at ter of law. 
 

Davila, 113 Fed.Appx. at  854. See EEOC, Enforcem ent  Guidance:  

Reasonable Accom m odat ion and Undue Hardship Under the ADA,  No. 35, 

2002 WL 31994335, 24-26 ( “An em ployer never has to excuse a violat ion of 

a uniform ly applied conduct  rule that  is job- related and consistent  with 

business necessity.” ) ;  I d,  No. 36 ( “Since reasonable accom m odat ion is 
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always prospect ive, an em ployer is not  required to excuse past  m isconduct  

even if it  is the result  of the individual's disabilit y.” ) . 

 Although the Tenth Circuit  has no published decision on this issue, this 

court  is persuaded by Davila and by other Circuit  courts which have 

consistent ly explained that  a ‘second chance’ or overlooking m isconduct  that  

otherwise warrants term inat ion is not  a “ reasonable accom m odat ion.”  See 

e.g. ,  Halpern v. Wake Forest  Univ. Health Scis., 669 F.3d 454, 465 (4th Cir. 

2012)  ( “ [ T] he law does not  require [ defendant ]  to ignore m isconduct  that  

has occurred because the student  subsequent ly asserts it  was the result  of a 

disabilit y.” ) ;  Jones v. Nat ionwide Life I ns. Co.,  696 F.3d 78, 90 (1st  Cir. 

2012)  ( “When an em ployee requests an accom m odat ion for the first  t im e 

only after it  becom es clear that  an adverse em ploym ent  act ion is im m inent , 

such a request  can be ‘too lit t le, too late.’ ” ) ;  Macy v. Hopkins County Sch. 

Bd. of Educ.,  484 F.3d 357, 366 (6th Cir. 2007)  (assum ing that  verbal 

outbursts stated to be the reason for her term inat ion were sym ptom at ic 

behaviors of her disabilit y, yet  finding”  [ T] his court  has repeatedly stated 

that  an em ployer m ay legit im ately fire an em ployee for conduct , even 

conduct  that  occurs as a result  of a disabilit y, if that  conduct  disqualifies the 

em ployee from  his or her j ob.” )  abrogated on other grounds by Lewis v. 

Hum boldt  Acquisit ion Corp.,  681 F.3d 312, 315–16 (6th Cir. 2012)  (en 

banc) ;  Ham ilton v. Sw. Bell Tel. Co.,  136 F.3d 1047, 1052 (5th Cir. 1998)  

( “ [ T] he ADA does not  insulate em ot ional or violent  outbursts blam ed on an 
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im pairm ent ....  [ Plaint iff]  cannot  hide behind the ADA and avoid 

accountabilit y for his act ions.” ) ;  Palm er v. Circuit  Court  of Cook Cnty., I ll. ,  

117 F.3d 351, 352 (7th Cir. 1997)  ( “ [ I ] f an em ployer fires an em ployee 

because of the em ployee's unacceptable behavior, the fact  that  that  

behavior was precipitated by a m ental illness does not  present  an issue 

under the Am ericans with Disabilit ies Act .” ) . The ADA does not  require an 

em ployer to excuse an em ployee's previous m isconduct , even if it  was 

precipitated by her disabilit y.  

 Nor was Defendant  required to allow Plaint iff an opportunity to alter 

her diabetes m onitor ing technique prior to term inat ing her.  See Hill v. 

Kansas City Area Transp. Auth.,  181 F.3d 891, 894 (8th Cir. 1999)  ( finding 

this accom m odat ion unreasonable;  upholding term inat ion of police officer 

who was fired after he suffered a severe diabet ic react ion that  caused him  to 

lose cont rol over his squad car) ;  Siefken v. Village of Arlington Heights,  65 

F.3d 664, 666 (7th Cir. 1995)  (explaining that  a workplace adjustm ent  

exclusively within the em ployee's cont rol is not  an accom m odat ion within the 

m eaning of the ADA) . Accordingly, sum m ary judgm ent  in favor of Defendant  

is warranted on this failure to accom m odate claim . 

 C. FMLA Retaliatory Term inat ion 

 Plaint iff’s final claim  is that  Defendant  term inated her em ploym ent  in 

retaliat ion for her pr ior use of FMLA leave. 

 FMLA claim s under a theory of retaliat ion are subject  to the 
burden-shift ing analysis of McDonnell Douglas. Metzler,  464 F.3d at  
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1170 (cit ing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802–04, 
93 S.Ct . 1817, 36 L.Ed.2d 668 (1973) ) . A pr im a facie case of 
retaliat ion requires a showing that  (1)  the em ployee engaged in a 
protected act ivity, (2)  the em ployer took an act ion that  a reasonable 
em ployee would have found m aterially adverse, and (3)  there is a 
causal connect ion between the protected act ivity and the adverse 
act ion. I d.  at  1171. Once a plaint iff establishes the pr im a facie case, 
the burden shifts to the em ployer to dem onst rate a legit im ate, 
nonretaliatory reason for term inat ion. I d.  at  1172. Finally, in order to 
avoid sum m ary judgm ent , the em ployee m ust  show that  there is a 
genuine dispute of m aterial fact  as to whether the em ployer 's reasons 
for term inat ion are pretextual. I d. 

 
Brown v. ScriptPro,  700 F.3d 1222, 1229 (10th Cir. 2012) . 
  
 Here, as above, the Court  assum es, arguendo, that  Plaint iff m eets the 

first  two elem ents, so focuses on the requisite causal connect ion. The part ies 

agree that  Plaint iff took FMLA leave in 2009 and “early 2010.”  Oddly, the 

part ies fails to establish the dates of such leave.  

 A retaliatory m ot ive m ay be inferred when an adverse act ion closely 

follows protected act ivity. Chavez v. City of Arvada,  88 F.3d 861, 866 (10th 

Cir. 1996) . However, unless the term inat ion is very closely  connected in t im e 

to the protected act ivity, the plaint iff m ust  rely on addit ional evidence 

beyond tem poral proxim ity to establish causat ion. Conner v. Schnuck 

Markets, I nc.,  121 F.3d 1390, 1395 (10th Cir. 1997)  (em phasis added) .  

Com pare Ram irez v. Oklahom a Dept . of Mental Health,  41 F.3d 584, 596 

(10th Cir. 1994)  (one and one-half m onth period between protected act ivity 

and adverse act ion m ay, by itself,  establish causat ion)  with Richm ond v. 

ONEOK, I nc.,  120 F.3d 205, 209 (10th Cir. 1997)  ( three-m onth period, 

standing alone, is insufficient  to establish causat ion) . The part ies appear to 
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assum e that  because Plaint iff’s term inable offenses occurred in January and 

March of 2010, the requisite causal connect ion would ordinarily be 

established by m ere tem poral proxim ity. The Court  lacks sufficient  facts to 

decide this issue so accepts this concession.  

 Defendant  points to the intervening event  of the disconnected calls to 

dispel any inference of a causal nexus. The Tenth Circuit  has held that  “… 

evidence of intervening events, tend[ s]  to underm ine any inference of 

retaliatory m ot ive and weaken the causal link.”  Maestas v. Segura,  416 F.3d 

1182, 1189 (10th Cir. 2005) . See Cypert  v. I ndependent  School Dist . No. I -

050 of Osage County,  661 F.3d 477, 484 (10th Cir. 2011) ;  Couch v. Board 

of Trustees of Mem orial Hosp. of Carbon County ,  587 F.3d 1223, 1237 (10th 

Cir. 2009) .  

. .  we have recognized that  evidence of tem poral proxim ity has m inim al 
probat ive value in a retaliat ion case where intervening events between 
the em ployee's protected conduct  and the challenged em ploym ent  
act ion provide a legit im ate basis for the em ployer 's act ion. See Argo v. 
Blue Cross & Blue Shield of Kan., I nc., 452 F.3d 1193, 1203 (10th Cir. 
2006) ;  cf.  Maestas v. Segura, 416 F.3d 1182, 1189 (10th Cir. 2005)  
(observing, in the context  of First  Am endm ent  retaliat ion, that  
“evidence of intervening events tend[ s]  to underm ine any interference 
of retaliatory m ot ive and weaken the causal link”  (citat ion om it ted) ) . 
 

Twigg v. Hawker Beechcraft  Corp. ,  659 F.3d 987, 1001-1002 (10th Cir. 

2011)  ( finding unreported absences after plaint iff’s com plaint  about  

discr im inat ion const ituted intervening events that  underm ined her tem poral-

proxim ity argum ent ) . 
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 A tem poral nexus m ay actually cut  against  a finding of pretext  where 

an em ployer acts in response to specific and cont inuing disciplinary 

problem s.  

The t im ing argum ent  is underm ined, however, by the fact  that  Mr. 
Argo arr ived late for work on January 29, and once again failed to 
work on “old leads”  as directed. Mr. Argo was fired the next  m orning, 
January 30. These intervening events defeat  any inference of 
retaliat ion because the com pany's concerns about  tardiness and 
“at t itude”  obviously predate Mr. Argo's internal com plaint . Ms. Oliva's 
January 2 “Perform ance”  m em orandum  issued a “ last  warning”  for 
“ tardiness, t im e ut ilizat ion, [ and]  not  following direct ives,”  and 
specifically threatened term inat ion for future infract ions. I d.  at  138. 
Thus, the t im ing of the term inat ion actually cuts against  a finding of 
pretext  by st rongly suggest ing that  Blue Cross Blue Shield acted in 
response to specific and cont inuing disciplinary problem s. 
 

Argo v. Blue Cross and Blue Shield of Kansas, I nc. ,  452 F.3d 1193,  

1203 (10th Cir. 2006)  ( finding that  no reasonable jury could conclude that  

Argo’s term inat ion was retaliatory) .  

 Even assum ing a causal connect ion sufficient  to establish a pr im a facie 

case, the Court  finds, for the sam e reasons discussed above in analyzing 

Plaint iff’s ADA discr im inat ion claim , that  Defendant  has shown a legit im ate, 

nonretaliatory reason for Plaint iff’s term inat ion, and Plaint iff has not  raised a 

t r iable issue of pretext  for purposes of this FMLA retaliat ion claim .  

 I T I S THEREFORE ORDERED that  Defendant ’s m ot ion for sum m ary 

judgm ent  (Dk. 75)  is granted.  
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 Dated this 13th  day of August , 2014, at  Topeka, Kansas. 
 
 
 
      s/ Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 


