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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

AMERICAN FAMILY MUTUAL INSURANCE )
COMPANY, as subrogee of Robert and Mandy )
Harris, et al.,

Plaintiffs,

)

)

) CIVIL ACTION
V. )
)

No. 12-2609-KHV
TECHTRONIC INDUSTRIES NORTH )
AMERICA, INC., et al.,

Defendants. )

MEMORANDUM AND ORDER

American Family Mutual Insurance Conmya Robert Harris and Mandy Harris bring sit
against Techtronic Industries North America, [T North America”), OWT Industries, Inc. and
Techtronic Industries Factory Outlets, Inc. (“TI FagtOutlets”) asserting that a defective gasolipe-
powered pressure washer caused a firewguat 22, 2010. Specifically, under the Kansas Profuct
Liability Act ("KPLA”), K.S.A. 8 60-3301 et segplaintiffs assert claims for inadequate warning,

design defect and manufacturing defect. Thitenaomes before the Court on Plaintiffs’ Motipn

For Summary Judgment On Defendants’ FoAffimative Defense And Memorandum In Support

Thereof(Doc. #60) filed October 25, 2018efendants’ Motion For Summary Judgmg@c. #62)

! Plaintiffs seek summary judgment on defendants’ fourth affirmative defensiegile.

some or all claims should be barred and/or dised because American Family intentionally fajiled

to preserve the pressure washer at issue itéisis. Defendants state that they raise this deffense
in response to plaintiffs’ claims that the pressure washer was defectively manufactufed anc
designed. _Se#lemorandum In Opposition To Plaintiffs’ Motion For Summary Judgment On
Defendants’ Fourth Affirmative Defense dgading Plaintiffs’ Spoilation Of Evidend®oc. #76
filed November 22, 2013 at 2. As discussedWweltefendants are entitled to summary judgment
on the merits of these claims. Accordinglye tBourt overrules as moot plaintiffs’ motion|to
preclude defendants’ fourth affirmative defense.
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filed October 25, 2013; Defendants’ Motion To StriReDisregard The Declaration Of Plaintiff

Robert Harris And Supporting Memorand(idoc. #86) filel Decembel3, 2013%and Defendants

Motion To Strike Or Disregard The Declaration Of Jennifer Chick, CPA, And Suppd

Memorandum(Doc. #83) filed December 13, 2013For reasons stated below, the Court sust
defendants’ motion for summary judgment in part.
l. Legal Standards

Summary judgment is appropriate if the pliegd, depositions, answers to interrogatof

and admissions on file, togethetthwvaffidavits and other matergglif any, show no genuine issiie

as to any material fact and that the movingypiarentitled to judgment as a matter of law. Beé.

R. Civ. P.56(a), (c); Aderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986); Kaufman v. Higgs

697 F.3d 1297, 1300 (10th Cir. 2012). A factual disjmtenaterial” only if it “might affect the
outcome of the suit under the governing law.” Liberty Lqlty7 U.S. at 248. A “genuine” factu
dispute requires more than a mere scintilla of evidenceat Rb2.

The moving party bears the initial burden of showing the absence of any genuine i

material fact._Celotex Corp. v. Catret?7 U.S. 317, 323 (1986); HicksCity of Watonga, Okla.

942 F.2d 737, 743 (10th Cir. 1991). Once the mopiaugy meets its burden, the burden shiftg
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the nonmoving party to demonstrate that genuine issues remain for trial as to those digpositive

2 Defendants urge the Court to strike theclaration of Robert Harris, Exhibit 18
Plaintiffs’ Memorandum In Opposition Teefendants’ Motion For Summary Judgmémlaintiffs’

to

Memorandurf) (Doc. #77) filed November 22, 2013 he Court considers the motion only wjith

respect to facts which are material to its ruling on the motions for summary judgment.

3 Defendants urge the Court to strikee tbeclaration of Jennifer R. Chick, CR

Exhibit 10 to_Plaintiffs’ Memorandur(Doc. #77). In ruling on defendants’ motion for sumnj
judgment, the Court does not rely on the dedian. Accordingly, theCourt overrules as mo
defendants’ motion to strike the Chick Declaration.
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matters for which he carries the burden of proof. Ag#ied Genetics Int’l, Inc. v. First Affiliated

Sec., Inc. 912 F.2d 1238, 1241 (10th Cir. 1990); sésoMatsushita Elec. Indus. Co. v. Zenith

Radio Corp.475 U.S. 574, 586-87 (1986); Bacchngus., Inc. v. Arvin Indus., Inc939 F.2d 887

891 (10th Cir. 1991). The nonmovingfyamay not rest on its pleadingat must set forth specifi

facts. Applied Genetic912 F.2d at 1241.

The Court must view the record in a lighost favorable to the party opposing the mot

for summary judgment. S&eepwater Invs., Ltd. v. Jackson Hole Ski Co988 F.2d 1105, 111
(10th Cir. 1991). Summary judgment may be ggdrf the nonmoving party’s evidence is mer¢
colorable or is not significdly probative. _Liberty Lobby477 U.S. at 250-51. In a response {
motion for summary judgment, a party canndy i@ ignorance of facts, on speculation or
suspicion, and may not escape summary judgmeheimere hope that something will turn up

trial. Conaway v. Smiti853 F.2d 789, 794 (10th Cir. 1988). Essentially, the inquiry is “whe

the evidence presents a sufficient disagreemengjtoreesubmission to the jury or whether it is
one-sided that one party must prevail as a matter of law.” Liberty L ddByU.S. at 251-52.
I. Facts

The following facts are either undisputed aanstrued in the light most favorable

plaintiffs *

4 The Court includes only those facts which are material to its rulings here

disregards any facts which record citations dgonoperly support. Pursogto D. Kan. Rule 56.1

the Court considers only those facts which thdigm include in their statement of facts,

numbered fact paragraphs with propecord citation and support. S€eok v. Olathe Med. Ctr.

Inc., No. 10-2133-KHV, 2011 WL 2690060, at *2 n.1 (July 11, 2011); Vasquez v. Y&
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F. Supp.2d 1157, 1160 (D. Kan. 2001). For purposes of summary judgment, the Court deems a

such facts admitted unless specifically contraet ity the opposing party. D. Kan. Rule 56.1.
Court does not consider facts which the partiesudis only in the argument section of their b
(continued...)
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A. Fire On August 22, 2012

On August 22, 2010, Robert Harris used anglitioned Power Stroke Pressure Washer

Model No. PS80903B (“Power Stroke”) for at lefage continuous hours to clean exterior portig

of his home in Overland Park, Kansas. The pressasher operated as Harris expected, ang

ns

did

not cause concern that he was in danger or thmgfit cause a fire. Harris did not smell gas fumes

and did not see gas leaking or seeping from the machine.
After cleaning his house, Harris left the Pov&troke on his deck for “five to fifteen
minutes,i.ethe time it takes to get and drink a beldarris then carried the pressure washer fi

his deck down at least seven stairs to the gamgdestance of less th&@ feet, with the muffler

om

guard away from his body. The Power Stroksuded an on-product warning label which stated

“Hot Surface,” with an arrow pointing in themgral direction of the muffler guard. The muffler

guard is made of metal and is stamped with the word “HOT.” Harris does not remember any gas

spilling or any remarkable smell of gas while he carried the product to the garage.

Before putting the Power Stroke away, Haotiserved that a clamp was missing from the

gas line. Harris does not recall if he noticealrtiissing clamp while he was operating the presgure

washer but he definitely remembers noticing it in the late afternoon. Harris Depo. at 77-778:17;

111:14-112:7. The gas line was indented, so Hbglieves that the clamp was present at s(

*(...continued)
and not in the statement of facts.; BkeCook 2011 WL 2690060, at *2 n.1; Jones v. Unified G
of Wyandotte Cnty./Kansas City, Ka®52 F. Supp.2d 1258, 1261 n.1 (D. Kan. 2008). Also

Court does not consider arguments raised for the first time in a reply brieRuBeev. Turnef

Unified Sch. Dist. No. 202523 F. Supp.2d 1242, 1252 (D. Kan. 2007).
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point in time> Harris does not know when the clamp came off or what caused it to come o
After Harris put the Power Stroke away, a fire caused significant damage to his ho

personal property. The parties agree that the Power Stroke was the source of ignition.

me and

The Overland Park Fire Department investigated the fire. Based on evidence at the scene

and multiple interviews with Harris, InvestigatMark Sweeney concluded as follows: The fire

appeared to be accidental, in that a hot manif@d located too close to combustible mower b

and a flammable liquid container. The flamnealduid container was within inches of the H

ags

ot

manifold. The area of origin was just insithee lower level garage door, behind the riding

lawnmower.

Plaintiffs’ cause and origin expert, Dan Anderson, agrees with Sweeney’s fin

lings.

Anderson concluded that the fire was the result of the hot power washer exhaust manifold being

place against combustible materials located near lidoet between the right rear tire of the ridi

mower and the overhead door in the east rear garage. Anderson testified that the garage

four containers of gasoline: (1) the gas tanthefPower Stroke, whickias sitting behind a riding

lawnmower; (2) a partially-full gas can near the Power Stroke; (3) the lawnmower gas tai
(4) the gas tank of a nearby all-terrain vehicle (B)L None of the gas tanks, or their conten
survived the fire. Anderson Depo., Defendgamixhibit K at 145:16-147:21. Anderson canr|

determine the order in which the gasoline components burnedt 146:22-147:18.

9

containe

nk; and
ts,

ot

> At the time he purchased the machine, Harris did not notice whether a clamp was
missing from the gas line.
6 The record does not disclose the amoutitod which elapsed between when Harris

put the Power Stroke away and when the fire occurred.
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B. Power Stroke Operator Manual

Harris purchased the reconditioned Power Staikée Direct Tools Factory Outlet Stofe

in Osage Beach, MissouriHarris purchased a floor model ish had been assembled by Factory

Outlet personnél. When Factory Outlet personnel assemble pressure washers to use as floor

models, they do not inspect them. Also, Factuglet personnel do not inspect floor models before

selling them.

When Harris purchased the Power Strokeglkeived its operator manual. Harris skimm

the manual for a couple of minutesste if it contained anything “neat.Harris Depo. at 37:20-25;

ed

! Although the record is not clear, it appedhat the Factory Outlet is part of [Tl
Factory Outlets.
8 Defendants attempt to controvert thastfwith deposition testimony by Harris. $ee

Reply Memorandum In Support Of Motion For Summary Judgnfédéfendants’ Repl)

(Doc. #82) filed December 13, 2013. In his depositiomrisigestified that he did not recall whether

the Power Stroke was boxed up or assemioledhether it was a floor model. SRebert Harrig

Depo. at 53:15-23, Exhibit ® Defendants’ Repl¢Doc. #82). In a transcribed statement taken the

day after fire, Harris stated that had purchased a floor model. SBEmnscribed Statement,

Exhibit 14 to_Plaintiffs’ MemorandunfDoc. #77) at 9. In ruling on defendants’ motion
summary judgment, the Court construes this fatténlight most favorable tplaintiffs. In othel

words, the Court accepts plaintiffs’ version, iteat Harris purchasedlaor model which was pre-

for

assembled by Factory Outlet employees. This faears to be relevant to plaintiffs’ theory that
the pressure washer was missing a fuel-line clamp at the time of purchase. As discuss¢d beloy
plaintiffs cannot prevail on this theory becaussythave not shown that a missing fuel-line clamp

caused the fire and contributed to an unreasonably dangerous condition.

° Harris testified that generally, if he’s ggj to read the manual and it has a warn
he would probably heed the warning. &t.36:15-17.

Regarding whether he read the manual, Harris testified as follows:

Did | read the manual on it? | skimmed through it to see if there’s anything neat in

there. Did | stop? | saw the warningrdyol. You know, it's on the very first page,

it's a little triangle with a burn or sometty on it, and | know tht it means, “Don’t

touch it because it's hot.” Did | read evg@gssage in there that had to do with that?

No, because I'd already known. | was looking to see if it had an automatic soap
(continued...)
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114:20-115:6. Harris noticed thaetRower Stroke had an automat@p feature, which he thoug

was neat._ldat 115:7-23. He glanced through the manual to find out how it worked, b

information did not stick out to ti and he never figured it out. I¢Harris saw the triangle-shapéd

warning symbol on the first page which indicatkdt the product gets hot and can burn you.

ht

It the

at 37:25-38:4. Harris did not fully read the mararad does not recall reading any specific part of

the manual. Harris assumed that the operator's manual contained safety information.

The Power Stroke operator mal is 16 pages long. SPewer Stroke Operator Manua

Exhibit H to Memorandum In Support Of Motion For Summary Judgnf{dbéfendants’

Memorandurf) (Doc. #63) filed October 25, 2013. Theift cover states as follows: “Warnin

0.

To reduce risk of injury the user must read and understand the operator’'s manual before using thi

product.” Page five contains axplanation of symbols in é¢hbook. One symbol shows a pergqon

reading a book. The name of the symbol is “Read the Operator’'s Manual.” The explanatio

h of the

symbol states as follows: “To reduce the risk of injury, user must read and understand operator’s

manual before using this product.” Regardingacking and assembly, the operator manual s
as follows: “Operation of a product that maywédeen improperly preassembled could resu

serious personal injury.”

The manual provides “IMPORTANT SAFETY BITRUCTIONS” which advise, in part, 4s

follows:

. Stay alert and exercise control. Watch what you are doing and use
common sense. Do not operate tool when you are tired. Do not rush.

%(...continued)
feeder on it or something similar to thabDid | read the verbatim the owner’s
manual? No.

Harris Depo. at 37:23-38:10.
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* % %

. Do not operate arounddry brush, twigs, cloth rags or other flammable
materials.

Id. at 3 (emphasis in original).

The manual also provides “SPECIFIC SAFERYLES” which advise, in part, as follow

. Keep cooling air intake (recoil starter area) and muffler side of engine at
least 3 feet away from buildings, ohgttions, or other combustible objects.

. Keep the engine away from flammal#s and other hazardous materials.

. Keep away from hot parts. The muffler and other engine parts become

very hot; use caution.

* % %

. Before storing, allow engine to cool.
* % %

. Make sure minimum clearance of 3 feets maintainedrom combustible
materials.

Id. at 4 (emphasis in original).
In the maintenance section, under the heading “Storing the Pressure Washer,” the
states as follows:
Store the pressure washer with the gas tank empty by either draining the tank or
running the pressure washer until the gasout. Allow 30 minutes of “cool down”
time before storing the machine. Store in a dry, covered area where the weathel
can’t damage it.
Id. at 13.

The warnings on the fourth page of thenmal were modeled after sections 114 and 11

the American National Standard Institute (“ANBUNnderwriters Laboratories Standard for Saf

of High Pressure Cleaning Machines, WE76, revised tlmugh August 15, 2005 (“UL 1776").

UL 1776 is not a binding or mandatory standarcegulation, but OWT Induses uses portions g
the standard as a guide for testing procedures for its pressure washers. While some many

use the standard as a testing guide, no pressure washer manufacturer currently lists its

o7
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washer with UL 1776.

The Power Stroke operator manual does not spatifiwvarn that the Power Stroke gets hot

enough to start a fire. Plaintiffs’ warnings exp&tichael Wogalter, has not identified any staty
governmental regulations, mandatory industry standard or voluntary industry standard wh
Power Stroke warnings, manuals or on-product labels violated.
C. Harris Purchased Exemplary Power Strokes From Factory OutleiAfter Fire
One week after the fire, Harris returned te Bactory Outlet to purchase exemplar pres
washers like the Power Stroke that caused the Dexlaration of Robetarris 113, Exhibit 18 tc

Plaintiffs’ Memorandum(Doc. #77)° Harris purchased two exemplar pressure washers, bq

which were missing fuel-line clamps at the fuel pump. Hidirris saw one more pressure was
which was also missing the fuel-line clamp. Tche Factory Outlet had no other pressure was
that day._Id.Harris pointed out to a Factory Outlet salesperson that the three pressure wag
the floor were missing fuel-line clamps. fd14. The salesperson responded as follows: “The
all like that. That's just the way they come.” Id.

D. Harris’s Prior Experience

te,

ich the
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Before August 22, 2010, Harris had used the reconditioned Power Stroke only ong time.

10 Defendants seek to strike paragraphsri8i4 of the Declarain of Robert Harri

on grounds that they attemptdieate a sham fact issue, aé¢'new found memory” which was HOt

disclosed in discovery. Séotion To Strike Harris Declaratigiboc. #86) at 8-10. In their re

brief, however, defendants concede that plaintiffs disclosed the information in supplé
disclosures. _SeBefendants’ Reply Memorandum In Support Of Their Motion To Strik
Disregard The Declaration ®faintiff Robert HarrifDoc. #96) filed January 22, 2014 at 4.
Court agrees with plaintiffs that defendants’ inbgatories did not clearly require disclosure of

information. _SeeDpposition Of The Harris Plaintiffs To Defendants’ Motion To Strike

Declaration Of Robert Harri@oc. #91) filed January 7, 2014 at 4. Defendants do not cit
inconsistent deposition testimony by Harris. Onitaeord, the Court will not strike paragraphs
and 14 of his declaration.
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Harris had owned other pressure washers, thoughhad used them often. All of his pressure

washers appeared to operate the same way. Harris had owned other equipment with 3
engines and performed his own maintenance on those machines.

In 1977, Harris received vocational traininglte a car mechanic, including training

mall ge

DN

gasoline engines in cars. Based on hisitngi and experiences, Harris knew the following:

(1) gasoline engines burn gasoline; (2) engarestheir components become hot during operation;

(3) he himself had suffered burns from touchifgpaengine; (4) exhaust gases from engines
hot; (5) metal parts that vent hot exhaust gasdsafef6) engines stay hfur a period of time afte
the engine stops; (7) exhaust parts of engines stay hot for a period of time after the engin
(8) plastic can burn; (9) paper can burn; (10) fataic burn; (11) dried remnants of grass clippi
and leaves can burn; and (12) gasoline btirns.

E. Defendants’ Involvement With Power Stroke

Defendants have not conducted any testing or gathered any data concerning the
education, experience with power tools, andade or occupation of people who use or buy
Power Stroke. Users and consumers of the Power Stroke are not required to have any
knowledge, experience or training. Defendants nateonducted any testing or gathered any (
concerning how consumers, owners or users actually use or store the Power Stroke.

Defendants tested the temperature of the P&tveke controls, trigger and parts that a u

1 Plaintiffs assert that Harris did not knovatlafter use, the Power Stroke could bg
enough to start a fire. S&#aintiffs’ Memorandun{Doc. #77) at 23, § 30The evidence whic
plaintiffs cite, however, doe®ot support the assertion. Jeaintiff Robert Harris’ Answers An
Objections To The First Interrogatesi Of Defendant OWT Industries, InExhibit 9 to Plaintiffs’
Memorandum(Doc. #77) (“I do not believe that the manufacturer gave me adequate warrn
danger of fire when storing the power washé&graise.”). The Court therefore does not cong
it.
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would come into contact witlvhile lifting and carrying the duct. Defendants do not know hg

hot the surfaces of the Power Stroke are afterardeow long the surfacesmain hot after use.

Before re-selling used power washers, durimgétonditioning process, defendants did not do
temperature testing.

1. OWT Industries

OWT Industries designed, manufactured eswbnditioned the Power Stroke. T

specifications for the Power Stroke include a “clamp” or “clip” that secures the fuel line

W

any

ne

lo the

engine. During the “refurbishment” or “reconditing” process, OWT employees detach the {uel

line from the engine. After testing, employees reattach the fuel line.

Arthur Grubbs, Ill, an OWT employee at themaéacturing plantin Pickens, South Carolir
reconditioned the Power Stroke at issue in this case. Before the unit was packaged and
Grubbs tested the pressure washer and detedttiat the engine was good, the pump was good
the machine had no apparent defect. As pahnisofraining, Arthur Grubbs made sure that cl
were on the fuel lines. If dip was missing, he would put one tre fuel line after he complete
his testing and before the pressure washer was shipped out.

2. T1 North America

Andrew Hornick, senior product safety emger for TI North America, gave fing
review and approval to the Power Stroke opematnual and on-product labeling. Hornick led 1
pre-sale product safety review committee ferphoduct. On December 5, 2008, the product sg
review committee met in a conference room atl@ith America. The committee addressed toy
such as safety, specifications for componensgarbe supplied by others and on-product labe

be affixed to the Power Strokd&l North America ultimately appwved the product for sale. Als

-11-
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Tl North America procured or was involved pnocuring the engines used in the product fr
America Honda Motor Co.
3. Tl Factory Outlets

Tl Factory Outlets did not design, manutaet, repair or recondition the Pow

D

r

Stroke. Defendants contend that Tl Factorytl€s sold the product in substantially the same

condition as it received it for resale and willoa-product labels, owners and operators’ manyals

supplied by the manufacturer.

F. Value Of Harris Home

Mark Gray, senior field property adjustesr American Family, adjusted the Harr
homeowner’s insurance claim following the fire at their home. Gray determined that the hot
a total loss because the cost to rebtkitlhome would exceed the policy limfitsin determining
what to pay under the homeowner’s policy, American Family did not consider the fair marke|
of the home or personal property.

Harris testified that before the fire, he figutée fair market value of his home was “clo
to $300,000.” The Harrisses’ tax return for 2010 aesdd $275,000 as the fair market value of
house. In his deposition, Harris stated that this amount “sounds good.” His wife, Mandy
testified that the 2010 tax return declared thabgfpre the fire, the fair market value of the ho
was $275,000; (2) after the fire, the fair markdtgavas $45,000; and (3) before the fire, the
market value of the contents in the home was $22,000.

lll.  Analysis

Against all defendants, plaintiffs assert claims under the Kansas Product Liabilit

12 The record does not disclose the policy limits.
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K.S.A. 8§ 60-3301 et seghat at the time the Power Stroke was manufactured, distributed an(
it was unreasonably dangerous due to (1) inadequate warnings; (2) design defeg
(3) manufacturing defects. SeePretrial Order(Doc. #57) filed September 24, 2013 at 15-

Defendants seek summary judgment on grounds thale(htiffs cannot estadish a prima facie cas

of product liability based on a manufacturing or desiefect; (2) plaintiffs cannot prevail on thei

warning claim; (3) Tl Factory Outlets is an innocent seller under K.S.A. § 60-3306; (4) TI
America did not design, manufacture or distribute the Power Stroke; and (5) plaintiffs’ clai
damages for real and personal property are limited to loss in fair market value.

A. Manufacturing And/Or Design Defects

Plaintiffs contend that the Power Stroke was defectively manufactured and/or de
because (1) during and after use, the muffler guard became and remained hotter than an
consumer would expect; (2) the product was mgsi clamp on the fuel line; and (3) the Poy
Stroke violated safety standards of the ekivan National Standards Institute (“ANSt*).See

Plaintiffs’ Memorandun{Doc. #77) at 34-38.

i sold,
ts; anc

16.
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Defendants assert that plaintiffs cannot establish a prima facie case of product liability on

these claims. To establish a prima facie casanfifs must show the following elements: (1) t

13 Plaintiffs attempt to assert a separad@uithat defendants negligently manufactu
distributed and sold the Power@ke without protecting against the dangerous nature of the pr
SeePretrial Orde(Doc. #57) filed September 24, 2013 at 16. This claim is subsumed witk
KPLA claims._ Se&amarah v. Danek Med. In@0 F. Supp.2d 1196, 1202 (D. Kan. 1999) (purj
of KPLA is to consolidate all product liability actis into one theory of legal liability); Patton

ne

red,
bduct.
nin the
hose
V.

Hutchinson Wil-Rich Mfg. Cq.253 Kan. 741, 756, 861 P.2d 1299, 131993); Savina v. Sterli

g

Drug, Inc, 247 Kan. 105, 127, 795 P.2d 915, 931 (1990) (KiLavisions apply to actions based
on strict liability as well as negligence, breach of express or implied warranty, and breagh of or

failure to discharge duty to warn or instrugsgcordingly, the Court does not consider it separ
14 Plaintiffs do not specify whether thelteggations constitute design or manufactut
defects.
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injury resulted from a condition of the produ@) the condition was unreasonably dangerous;

(3) the condition existed at the tiniéeft defendants’ control._Seenkins v. Amchem Prods., Ing.

256 Kan. 602, 630, 886 P.2d 869, 886 (1994); Mays v. Ciba-Geigy, @88xXKan. 38, 54, 661 P.2

348, 360 (Kan. 1983). Plaintiffs may prove these elements by direct or circumstantial ev
Ciba-Geigy 233 Kan. at 54, 661 P.2d at 360. For circumgtbevidence to make out a prima fag

case, it must tend to negate other reasonable causes or an expert must opine that the pr

and

dence.

e

pduct w

defective._ld.Plaintiffs may not base liability on mere speculation, guess or conjecture; rather, the

circumstances must justify an inference of praligkas distinguished from mere possibility. |
1. Whether The Power Stroke Was Unreasonably Dangerous Becau
During And After Use The Muffler Guard Became And Remained

Hotter Than An Ordinary Consumer Would Expect
Plaintiffs assert that the Power Strakas unreasonably dangerous because dy
and after use, the muffler guard became and remained hotter than an ordinary consumg
expect™® Id. at 34-36. The parties agree that heat ahtisefire: the power washer was hot an
was placed too close to combustible materialBusTplaintiffs can satisfy the first element o
prima facie case, i.¢hat the injury resulted from a condri of the product. The question therefq
becomes whether plaintiffs can satisfy the second elemetiatéhe condition was unreasonat
dangerous. A product is unreasonably dangerowghén used in the way it is ordinarily ust

considering the product’s characteristics and commsage, it is dangerous to an extent beyond

which an ordinary consumer would contemelatith the ordinary knowledge common to t

|on

5€

ring

br woul

15 Plaintiffs assert that they cannot determine whether the dangerous condition is

common to all Power Stroke washers or only the washer which Harris usedPlaBdédfs’
Memorandun{Doc. #77) at 35. Because plaintiffs do assert facts which show that the prod
performed other than as expected, the Court aaalthe claim as one based on a design defec
Jenking 256 Kan. at 635, 886.R1 at 889 (allegation that product performed other than exp
lends itself more to manufacturing defect than design defect).
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community as to its characteristics. Delaney v. Deere &26@.Kan. 769, 793, 999 P.2d 930, 9

(2000);_Jenkins256 Kan. at 635, 886 P.2d at 889.

Although their argument is somewhat difficultftdlow, plaintiffs apparently contend that

the fact that a Power Stroke can get hot endogs$tart a fire is inherently and unreasona

dangerous® SeePlaintiffs’ MemorandungDoc. #77) at 35. The mefact of injury, however, doe

not imply a design defect. Jenkirb6 Kan. at 635, 886 P.2d at 889. _In Jenkine Kansas
Supreme Court stated as follows:

Inferring a defect from the fact of the im particularly where, as here, the product
was exactly what the defendants intended plaintiff makes no argument that the
product could have been designed to neafely perform its intended function, is

unsuitable.

46

ply

U7

Similarly, in this case, that fact that the pressure washer became hot enough to start a fire

does not itself show a design defect. Plainbigar the burden to show that the product was

defective._1d.256 Kan. at 633, 886 P.2d at 890. Plaintiffs point to no aspect of the Power V|

16

statement of facts. Sé&daintiffs’ MemoranduniDoc. #77) at 34-35. For example, plaintiffs as
as follows:

Marcus Greene, former Quality Manager @WVT Industries, testified that fifteen
minutes should have been sufficient for pnessure washer to cool after use, and,
that if the pressure washer caused 3a firégot hotter than it was supposed to.”
Greene Dep. at 85:21-86:1; 90:21-91:7.

Id. at 35.

As noted, pursuant to D. Kan. Rule 56.1, tleen€does not consider facts which the pa
discuss only in the argument section of theirfer@ad not in the statement of facts. Seek 2011
WL 2690060, at *2 n.1; Jongs52 F. Supp.2d at 1261 n.1. Moreover, even if the Court cons
these facts, they do not support an inferenceajaiility as to what a ordinary consumer wa
contemplate.

-15-
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that was defectively designed. On this recordnpiés have not shown a genuine fact issue as to

the second element of a prima facie case,wleether the muffler guard was unreasonably

11

dangerous’ Accordingly, defendants are entitled to sumyjadgment on plaintiffs’ claim that th
Power Stroke was defective because the muffieard became hot during use and afterwards

remained hot enough to start a fire.

2. Whether The Power Stroke Was Unreasonably Dangerous Because| It

Was Missing A Clamp On The Fuel Line
Plaintiffs assert that the Power Stroke was unreasonably dangerous becauge it was
missing a clamp on the fuel line.ofstrued in a light most favorable to plaintiffs, the facts suggest

that on the day of the fire, the product was missing a fuel-line clamp. Plaintiffs’ Memorgndum

(Doc. #77) at 36. Even if pldiffs could show the third eleemt of a prima facie case, ithat the
condition existed at the time the product left defersiacontrol, they have not presented evidepce
to satisfy the first two elements, ithat the condition caused the fire and that the condition|was

unreasonably dangerous. Plaintiffs assert tmaasonable jury could determine that the misging

clamp was a cause of the fire. &t137. Plaintiffs present no eeidce, however, that a missing fug

line clamp would cause afitg ld. Likewise, plaintiffs presemto evidence that a missing fuel-line

o Even if plaintiffs could prove the seconéient of a prima facie case, it appears|that

they cannot show thiird element,i.ethat the unreasonably dangerous condition existed gt the
time it left defendants’ control. Obviouslthe Power Stroke was not hot at the time it |left
defendants’ control. To the extent plaint#i® complaining about some design or manufactdiring
defect which caused superheating, they do not state what it is.

18 In support of the assertion, plaintiffs asgadts which they did not include in their

statement of facts and which the Court does onsicler. In the argument section of their bijief,
plaintiffs state as follows:

Defendants’ expert, Jack Hyde, acknowledges that gasoline has been reported t
ignite at temperatures as low as 495MHyde Rep. at 23. This within the range
(continued...)

[®)
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clamp would constitute an unreasonably dangerous condition. On this record, plaintiffs h
shown a genuine fact issue as to the first anoirgbelements of a primadi& case. Defendants a
therefore entitled to summary judgment on plainti¢taim that the Power Stroke was defecti
because it was missing a clamp on the fuel line.

3. Whether The Power Stroke Was Unreasonably Dangerous Because
Violated Safety Standards Of The ANSI

Plaintiffs assert that the Power Strakas unreasonably dangerous because it dig
comply with safety standards of the ANSI. Sfieally, plaintiffs assert that the product violatg
UL 1776 Standards which provide, in essence alpaessure washer shall not reach a temper3
high enough to cause a fire. Ht. 37-38. As noted, the parties agree that heat from the F
Stroke caused the fire. Accordingly, it appearsplantiffs can satisfy the first element of a prin
facie case, i.ethat the injury resulted from a conditi of the product. The question therefg
becomes whether plaintiffs can satisfy the second element of a prima facie cabey ilkee
condition was unreasonably dangerous.

As noted, a product is unreasonably dangerouségn used in the way it is ordinarily usg

considering the product’s characteristics and comumsage, it is dangerous to an extent beyond

18(...continued)

of temperatures Mr. Hyde concedes are necessary to ignite solid combustibles. Id.

at 24.

Plaintiffs’ Memorandun{Doc. #77) at 37.

As noted, pursuant to D. Kan. Rule 56.1, tlei€does not consider facts which the pa
discuss only in the argument section of theirferaad not in the statement of facts. Seek 2011
WL 2690060, at *2 n.1; Jongs52 F. Supp.2d at 1261 n.1. Moreover, even if the Court cons
the additional facts, they do not create an infeeeof probability that the missing clamp causec
fire. SeePlaintiffs’ Memorandun{Doc. #77) at 37 (asserting thaisitequally plausible” that firs
material ignited in garage was gasoline from loose and leaking gas line).

-17-
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which an ordinary consumer would contemplate with the ordinary knowledge common

community as to its characteristics. Delarizg8 Kan. at 793, 999 P.2d at 946; Jenkaa® Kan.

at 635, 886 P.2d at 889. The uncontrovertedsfastablish that UL 1776 is not a binding

to the

or

mandatory standard or regulation and that no manufacturer of pressure washers currently lists it:

pressure washer with UL 1776. Plaintiffs mmeisno evidence which suggests that an ordinary

consumer would expect a pressure washer to lyomih UL 1776 Standards. Thus, plaintiffs ha

not shown that UL 1776 imposes the standardeasonableness in this case. , &ag Pfeiffer v.

Eagle Mfg. Co.771 F. Supp. 1133, 1136 (D. Kan. 1991) (statslssued by private entities mergly

voluntary and do not constitute mandatory consumer product safety standard). On this
plaintiffs have not shown a genuifeet issue as to the secondraknt of a prima facie case, tleat

the failure to comply with ANSI safety stamda constituted an unreasonably dangerous condi

record.

kion.

Defendants are therefore entitled to summary juglgnon this claim that the Power Stroke was

defective because it violated safety standards of the ANSI.
B. Failure To Warn

Plaintiffs claim that at the time defendantanufactured, distributed and sold the Po

ver

Stroke, it was unreasonably dangerous due to inateeg@anings. Defendants assert that they|are

not liable under this theory because (1) theyndidowe a duty to warn Harris about dangers wh

he already knew; and (2) plaintiffsra@ot show causation. Defendants’ MemorandDc. #63)

at 21-23.

1. Duty To Warn

ch

Defendants assert that they did not aauty to warn Harris about dangers which

he already knew._Idat 21-22. Under Kansas law, manufaets have a specific duty to wa

-18-
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against a product’s reasonably foreseeable dangerse.§gRurton v. R.J. Reynolds Tobacco Cp.

397 F.3d 906, 917 (10t@ir. 2005). Under the KPLA, haaver, the duty does not extend [to

“warnings, protecting against or instructing witgaed to those safeguards, precautions and actions

which areasonable user or consumer of the proditbtthe training, experience, education and any

special knowledge the user or consumer did, should or was required to possess . . . under all th

facts and circumstances.” K.S.A. § 60-330:der this provision, defendts did not owe a duty

to warn Harris of dangers which he actually knew. Héer v. Lee Apparel Co., In¢19 Kan.

App.2d 1015, 1030, 881 P.2d 576, 588 (198#ing Long v. Deere & C0238 Kan. 776, 773, 71p

P.2d 1023, 1029 (1986)).
Defendants assert that Harris was a trainedhanic who had experience with gasoline-
powered vehicles and tools, inding pressure washers, and thaknew that engines get hot with

use and can ignite combustible materials. Defendants’ Memoraiizhon#63) at 22. The recoid

establishes that Harris knew the following: (1) dimsoengines burn gasoline; (2) engines and their

components become hot during operation; (3jiheself had suffered burns from touching a lot

engine; (4) exhaust gases from engines are hang€ggl parts that vent hot exhaust gases get|hot;

(6) engines stay hot for a periodtwhe after the engine stops; (7) exhaust parts of engines stay hot

for a period of time after the engine stops; (8) plastic can burn; (9) paper can burn; (10) fabric can

burn; (11) dried remnants of grass clippingd &aves can burn; and (12) gasoline burns. While

these facts show that Harris had extensive kedge and experience regarding gasoline-powéred

engines, they do not establish as a matter ofhathe knew or should have known of the spedific

danger in this case, i.that the Power Stroke could remain hot enough after use to ignite nearby

combustible materials. Sezg, Meyerhoff v. Michelin Tire Corp852 F. Supp. 933, 944 (D. Kap.

-19-




1994) (evidence did not establishmaatter of law that plaintiff wasuch experienced user that
should fully appreciate risk). Thus, defendamesnot entitled to summary judgment on this groy

2. Causation

Defendants assert that plaffs cannot show causation, itat the alleged failure

to warn proximately caused plaintiffs’ injurieSpecifically, defendants contend that the oper

manual warns about the dangers of which plaintidisplain but that Harris chose not to read :

he

nd.

14

ptor

and

heed the warnings. Defendants’ MemorandiDuoc. #63) at 23. Kansas law presumes that an

adequate warning will be read and heeded. Miagerhoff 852 F. Supp. at 946. Where adequ
warnings are in fact given, this presumptioperates to the benefit of manufacturers.

Wooderson v. Ortho Pharm. Car@35 Kan. 387, 411 681 P.2d 1038, 1(05384) (quoting Ortho

Pharm. Corp. v. ChapmaB88 N.E.2d 541, 555 (Ind. 1979)). Ifmangs are inadequate, howevs

the law imposes a rebuttable presumption of causatiorid Skeeother words, if plaintiffs establis

ate

See

the fact of an inadequate warning, the burden of proof shifts to defendants to show that the

inadequate warning did not caydaintiffs’ injuries. Sedurton 397 F.3d at 913. Under Kans
law, whether a warning is adequate depends wp@ther it is reasonable under the circumstan

SeeRalston v. Smith & Nephew Richards, In275 F.3d 965, 975 (10th C2001). For a warning

to be adequate, it must be of such a natubetocomprehensible to the average user and conv

the mind of a user a fair indicati of the nature and extenttbe danger._Wheeler v. John Deg

Co, 862 F. 2d 1404, 1413 (10th Cir. 1988). The determination whether a warning is adequ

guestion of fact._Se@raham v. Wyeth Labs., Div. of Am. Home Prod. Co866 F. Supp. 1483
1499 (D. Kan. 1987).

Defendants assert that the operator manualedaoh the very danger of which plaintif

-20-
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complain,_i.ethat “the pressure washer becomes htit wse and should not be placed in cont

act

or close proximity with combustible materials until it has cooled down.” Defendants’ Memorgndum

(Doc. #63) at 23? In support of the assertion, defendants do not cite specific provisions
operator manual. Se@. It appears that defendants are drawing from warnings which are g
throughout the manual. Seewer Stroke Operator Manual at 4, 13.

Page 4 of the manual lists 37 bullet point§Sgecific Safety Rulesivhich include, inter

alia, the following:

. Keep cooling air intake (recolil starter area) and muffler side of engine at
least 3 feet away from buildings, ohsttions, or other combustible objects.

. Keep the engine away from flammal#s and other hazardous materials.

. Keep away from hot parts. The muffler and other engine parts become

very hot; use caution.

* % %

. Make sure minimum clearance of 3 feeis maintained from combustible
materials.

of the

pread

Power Stroke Operator Manual at 4 (emphasis in original). These provisions convey that the

machine gets hot and should be kept away ftammable and combustible materials, but they

not communicate that the danger éxafter the machine has beemtd off. Another bullet poin

19 Defendants also assert that “[i]t is uncontroverted the pressure washer’s

system — the on-product warnings and the dpesemanual — complied with all mandatory &
voluntary statutes|,] regulations and industry guidelines.”ai@2. Defendants cite no autho

to support that such compliance de$datbility as a matter of law. Semqg, Graham666 F. Supg.

at 1499 (fact that vaccine warnings compliethwDA standards does not show warning
adequate as matter of law).

Under K.S.A. 8 60-3304, “when the injury-causagpect of the product was, at the tim

do

varning
ind

ity

vas

b Of

manufacture, in compliance with legislative regoigistandards or administrative regulatory saffety

standards . . . [which] addressed warnings oruetibns, the product shall be deemed not defe

Ctive

by reason of warnings or instructions, unlessthienant proves by a preponderance of the evidence

that a reasonably prudent product seller could and would have taken additional preca
Defendants point to no applicable regulatory standards which addressed product war
instructions.

-21-

hutions.
nings o




on the same page states thjhajeéfore storing, allow engine to coql but it does not state how long
it should cool or the dangeof not cooling._Ild(emphasis in original). Nine pages later, on page
13, in the “Maintenance” section under the heading “Storing The Pressure Washer,” the manual
states as follows:
Store the pressure washer with the tenk empty by either draining the tank or
running the pressure washer until the gasout. Allow 30 minutes of “cool down”
time before storing the machine. Store in a dry, covered area where the weathe
can’t damage it.
Id. at 13. The text is not in libland does not explain why thesgank should be emptied or why

the unit should cool down for 30 minutésid.

in

Plaintiffs assert that the operator manual dag<learly communicate the danger of firg
storing a hot machine. Plaintiffs assert that tianual requires the user to draw inferences|and
connections among several statements in diffexections to understand that certain hazards may
apply not only during operation of the machine, but also during its shutdown and s$tgrage.
Construed in the light most favorable to plaintiffs, the record supports plaintiffs’ assertiops. In
various places, the manual states that the machis@geand should be kept away from flammabple
and combustible materials, but it does not clearly camoate that the threat of fire exists after the

machine is turned off. On this record, a matdaat issue exists as the whether the warnings

20 Afew paragraphs later, the manual states as follows: “Drain the fuel tank completely.

Stored gas can go stale in 30 days.” Powak&tOperator Manual at 13. This language implies
that the reason the user should store the pressure washer with an empty tank is to protgct agait
stale gas, not the risk of fire.

2 In support of their assertions, plaifgi cite testimony by their expert, Michael

Wogalter, which they do not include in their statement of facts. PRastiffs’ Memorandum
(Doc. #77) at 39-40. As discussdahe Court does not consider facts which the parties did not
include in the statement of facts. Neverths)eeven without the expert testimony, the summary
judgment record supports plaintiffs’ assertions in this regard.
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given were adequate. Construing the evidence ilngiiemost favorable tplaintiffs, a fact finder

could reasonably conclude that the operator manual does not clearly convey to the average user

fair indication of the nature and extent of the dangeithat.storing a hot pressure washer after

can ignite nearby combustible materialsccérdingly, defendants emot entitled to summary

judgment on the failure to warn claim.

C. Whether Tl Factory Outlets Is An Innocent Seller Under K.S.A. 8§ 60-3306

use

Defendants assert that under K.S.A. § 60-3306(a), Tl Factory Outlets is immuné from

liability because it is an innocent seller. Section 60-3306(a) provides as follows:

a) A product seller shall not be subjeckiadility in a product liability claim arising
from an alleged defect in a product, if the product seller establishes that:

(1) Such seller had no knowledge of the defect;

(2) such seller in the performanceanify duties the seller performed, or was
required to perform, could not have discovered the defect while exercising
reasonable care;

(3) such seller was not a manufacturer of the defective product or product
component;

(4) the manufacturer of the defective product or product component is subject
to service of process either under thes of the state of Kansas or the
domicile of the person making the product liability claim; and

(5) any judgment against the manufacturer obtained by the person making the
product liability claim would be reasonably certain of being satisfied.

K.S.A. 8 60-3306(a). As the product seller,Fectory Outlets bears the burden to prove €

element of the innocent seller defeAse&SeeKoehn v. Yamaha Motor CorgNo. 94-1112-JTM,

1996 WL 695409, at *3 (D. Kan. Nov. 5, 1996).

As to the first element, i.¢éhat seller had no knowledge oéttiefect, in the argument secti

ach

= As discussed, defendants are entitlegubmmary judgment on the product liability

claims based on manufacturing andfesign defects. Accordinglyne Court considers the innoct
seller defense only with respectthe failure to warn claim._See.g, Baughn v. Eli Lilly & Co,
356 F. Supp.2d 1177, 1183 (D. Kan. 2005) (under KPLA product can be defective in thre
manufacturing defect; warning defect; and design defect).

-23-
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of their brief, defendants assert conclusivest il Factory Outlets had no knowledge of any defect

in the Power Stroke. S&efendants’ Memorandufboc. #63) at 25. In their statement of fagts,

however, defendants provide no facts regarding their knowledge of anydefastid. at 4-16.
On this record, defendants have not satisfied thewlen of proof with resgzt to the first element
of the innocent seller defense.
As to the second element, itbat the seller could not have discovered the defect while
exercising reasonable care, defendasisert that Tl Factory Outlets did not have a duty to ingpect
or test for latent or hidden defects. Séeat 25-27. It is unclear what relevance, if any, this
argument has to plaintiffs’ failure to warn clai@n this record, defendants have not satisfied their

burden of proof with respect to the second element of the innocent seller defense.

~+

As to the third element, i.¢hat the seller was not a maaaturer of the defective produg
defendants submit a declaration by a Factory Oemthgtloyee which states that the Outlet Store|did

not design or manufacture the Power Stroke. [Bamaration of Darrell Fick§ 13. Plaintiffs do

not specifically controvert this fact. SB&intiffs’ MemorandunfDoc. #77) at 2. Plaintiffs assert

that Tl Factory Outlets held itself outth® manufacturer of the Power Stroke, seati@1-32, but

they do not cite record facts to support the assefti@n this record, defendants have established

2 The Court notes that thesDlaration Of Darrell Fickstates that the Outlet Store has
no knowledge of any defect in the Power Stroke J [ti1, Exhibit B to Defendants’ Memorandum
(Doc. #63). Defendants did not include this fadhieir statement of facts and plaintiffs have |not
had an opportunity to controvert it. The Court therefore does not consider it.

2 In the argument section of their brief, pigifs assert that the following createp a
genuine issue of material fact as to whetheradtéry Outlets held itself out as manufacturer of the
Power Stroke:

Techtronic Outlets operates retail stores under the name “Direct Tools Factory
Outlets.” This necessarily implies that the manufacturer [] is offering its own
(continued...)
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the third element, i.@¢hat Tl Factory Outlets did not manufacture the Power Stroke.

On this record, defendants have not shown that as a matter of law, Tl Factory Outlets can
satisfy all the elements of the innocent seller deféngecordingly, defendants are not entitled|to
summary judgment on this ground.

D. Whether Tl North America Designed, Manufactured Or Distributed The
Power Stroke

Defendants assert that TI North Amerisanot liable because it is not a designer,
manufacturer, distributor or seller of the produgpecifically, in one paragraph, defendants assert
that plaintiffs have no evidence that TI NoAmerica participated in any activities which woyld
render it liable to plaintiffs under products liability or any other thébiSeeid. at 27. In suppor
of their assertion, defendants cite K.S.A. 83302(c) for the general proposition that liability for
a defective product is predicated on a partgigieng, manufacturing, distributing or selling the

product?’

2(,..continued)

products “direct” to the consumers. There are no markings on the product’s
packaging that would have indicatedateeasonable consumer, that the product was
not in fact “manufactured” by TechtranOutlets. See Packaging, attached as
Exhibit 19, P. 1-2. Further, as a floor model, the pressure washer at issue would have
been displayed without its associated packaging. No prominent markings on the
product itself would indicate that its manufacturer was “OWT Industries, Inc.” See
Product Images, attached as Exhibit 20.

Plaintiffs’ ResponséDoc. #77) at 32. Plaintifidid not include these facts in their statement of facts
and the Court therefore does not consider them.

» In light of defendants’ failure to demonstrate the first two elements, the Court does
not reach the fourth and fifth elements of the innocent seller defense.

% Defendants assert that OWT Industries designed and manufactured the prgduct.

21 Section 3302(c) states as follows:
(continued...)
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Plaintiffs cite evidence that Tl North Aerica was actively involved in the design and
manufacture of the Power Stroke. Specifically, gitigipoint to facts whib suggest that TI North
America’s senior product safety engineer, AewdrHornick, was responsible for drafting apd
reviewing the product manual and chaired the gale- product safety review of the produft.
Construed in a light most favorable to plaintiffs, the record suggests that TI North Ameri¢a was
involved in approving the Power Stroke for saépecifically, the record suggests that Hornick Jed
the pre-sale product safety review committee —whiet in a conference room at TI North America
— and that Hornick gave the final reviewdaapproval to the operator manual and on-prodluct
labeling?® On this record, defendants have not shdvan as a matter of law, TI North Ameri¢a
cannot be held liable as a designer, manufacturer, distributor or seller of the produ&.g,See

Deines v. Vermeer Mfg. Cp752 F. Supp. 989, 993-97 (D. Kan. 1990) (insurer’s active agvice

regarding product design and warnings subjedtetd liability for product liability claims).

Defendants are not entitled to summary judgment on this ground.

2/(,..continued)

“Product liability claim” includes any claim or action brought for harm caused by the
manufacture, production, making, construction, fabrication, design, formula,
preparation, assembly, installation, testing, warnings, instructions, marketing,
packaging, storage or labeling of the releyaoduct. It includes, but is not limited

to, any action based on, strict liability fart, negligence, breach of express or
implied warranty, breach of, or failure to, discharge a duty to warn or instruct,
whether negligent or innocent, misrepresentation, concealment or nondisclosure
whether negligent or innocent, or under any other substantive legal theory.

K.S.A. § 60-3302(c).

2 Defendants assert that Hornick is mayed by OWT, not TI North America.
SeeDefendants’ Replyat 4 1 1. OWT'’s interrogatory answeghowever, state that Hornick is the
senior engineer of product safety for TI North America. Befendant OWT Industries, Inc
Objections And Response To Piff American Family Mutualnsurance Company'’s First Set Of
Interrogatories To Defendaat 6, Exhibit 1 to Plaintiffs’ Memorandugoc. #77). In ruling o
defendants’ motion for summary judgment, the Coantstrues this fact in favor of plaintiffs.

—
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E. Whether Plaintiffs’ Damages For Real And Personal Property Loss Are Limited
To The Difference In Fair Market Value

American Family seeks damages in the amount of $653,342.2¢itetal amount whick
it paid to Robert and Mandy Iriés under the insurance poliéy/Pretrial OrdefDoc. #57) at 26-27
In addition, Robert and Mandy Harris seek damages in the amount of $320,000 for un
losses? Id. at 3, 5, 27.

Defendants assert that plaintiffs’ damageddes of real and personal property are limi

to the difference in fair market value of the property before and after the fireDeSemdants’

\

nsured

ed

Memorandum(Doc. #63) at 27-30. In support of the assertion, defendants cite general rules

regarding permanent damage to real and personal propettyat.the proper measure of damages

is the difference between the fair and reasonadlket value of the property immediately befc
and after the injury. ldat 28-29.

In Evenson v. Lilley 295 Kan. 43, 282 P.3d 610 (2012), the Kansas Supreme

explained general rules regarding property damages as follows:
when a house is burned to the ground, the tortfeasor is liable for the amount by which
the value of the property has diminished. When, however, the property is damaged
in such a way that it can be restored, as when a house suffers smoke and wate
damage in a fire, the tortfeasor is liafile the costs of restoring the property to its
former condition, up to the total value of the property.

Id., 295 Kan. at 47, 282 P.3d at 614.
While defendants correctly state general principles regarding property damagé

Defendants’ Memoranduifboc. #63) at 23-30, they cite notharity which demonstrates that

2 The $653,342.24 is comprised of $390,234@0the building, $225,161.00 f
contents of the building and $37,947.24 forralége living expenses. Pretrial OrdBioc. #57) a
26-27.

30 The record does not contain a breakdown of uninsured losses.
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a matter of law plaintiffs’ damages in this caselianéed to the loss in faimarket value of thei
real and personal property. IndeBdnsas courts have stated thatset rule exists regarding tf

recovery of damages for thess of real property. See.g, Horsch v. Terminix Int'l Cq.19 Kan.

App.2d 134, 139, 865 P.2d 1044, 1049 (1993). Rather,¢hsume of damages depends on the f
of the case, i.ea tortfeasor is liable for injuries and subsequent losses that are the natu

probable result of its act. Sé&#tus v. Orkin Exterm. Cp233 Kan. 555, 562, 665 P.2d 730, 7

(1983); Horsch19 Kan. App.2d at 139, 865 P.2d at 1049. Where other damages are
damages resulting from negligence are not limitethéodifference in fair market value of th

property._Seé&ttus 233 Kan. at 562, 665 P.2d at 737; HordhKan. App.2d at 139, 865 P.2d

1049.

Here, in addition to property damage, plaintiffs seek damages for costs including
removal, emergency repair and alternate living expensesPr8t@l Orde Doc. #57) at 26-27
On this record, defendants have not shown thatraatter of law, plaintiffs’ damages are limit
to the difference in fair market value of the#al and personal propertyfbee and after the fir&.

IT IS THEREFORE ORDERED that defendants’ Motion For Summary Judgm

(Doc. #62) filed October 25, 2013 be and herebUWSTAINED in part. The Court grants

summary judgment in favor of defendants onmilés’ claims that defendants manufacturg

3 Although defendants do not articulate it as such, they appear to be making an

argument, i.ethat Robert and Mandy Harris cannot clairatttihe difference in fair market val
of their real and personal property is differotn amounts which they declared on their 201(
return. _Sedefendants’ Memorandurfboc. #63) at 30. As notedy their 2010 tax return th

e

ACts

ral and
37
resent,
e

at

debris

pstoppe
e

tax
e

Harrises declared that before the fire, therfaarket value of the hoenwas $275,000 and that after

the fire it was $45,000. The Harrises also declaratitibfore the fire, the fair market value
contents in the home was $22,000. Defendants citutimrity to support their claim that a
matter of law, the tax return declarations limé& gtmount of damages which plaintiffs may recq
in this case.
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distributed and/or sold a product which was urmaably dangerous due to defects in its deg

and/or defects in its manufacture. Defendantgionas otherwise overruled. Plaintiffs’ remainir

ign

g

claim is that defendants manufactured, distribated/or sold a product which was unreasongbly

dangerous due to inadequate warnings.

IT IS FURTHER ORDERED that Plaintiffs’ Motion For Summary Judgment ®n

Defendants’ Fourth Affirmative Defense And Memorandum In Support Thébeaf. #60) filed

October 25, 2013 be and hereb¥ERRULED as moot

IT IS FURTHER ORDERED that Defendants’ Motion T&trike Or Disregard The

Declaration Of Plaintiff Rol¢Harris And Supporting Memorandyioc. #86) filed December 13

2013 be and hereby G®VERRULED .

IT IS FURTHER ORDERED that Defendants’ Motion To Strike Or Disregard T

Declaration Of Jennifer CHicCPA, And Supporting Memoranduioc. #83) filed December 13

2013 be and hereby ®VERRULED as moot.
Dated this 16th day of May, 2014 at Kansas City, Kansas.
s/ Kathryn H. Vratil

Kathryn H. Vratil
United States District Judge
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