
 I N THE UNI TED STATES DI STRI CT COURT FOR THE 
 DI STRI CT OF KANSAS 
 
 
RAYNELL HI LL, 
 

Plaint iff,  
 

Vs.      
 No. 12-2635-SAC 

 
CAROLYN W. COLVI N, 
Act ing Com m issioner of Social Security, 
 

Defendant . 
 

 MEMORANDUM AND ORDER 

  This is an act ion reviewing the final decision of the defendant  

Com m issioner of Social Security ( "Com m issioner")  that  denied the claim ant  

Raynell Hill’s ( “Hill” )  applicat ion for supplem ental security incom e ( “SSI ” )  

under Tit le XVI  of the Social Security Act  ( AAct @) . Alleging a disabilit y onset  set  

date of January 5, 2007, based on a com binat ion of im pairm ents including 

back and ankle pain related to a 1984 autom obile accident , vision problem s, 

anxiety, and depression. (R. 21, 23, 30-33) . The adm inist rat ive law judge 

( “ALJ” )  filed his decision on Novem ber 3, 2009, finding that  Hill was not  

disabled. (R. 9-15) . The Appeals Council on July 25, 2012, denied Hill’s request  

for review, so the ALJ’s decision stands as the Com m issioner’s final decision. 

With the adm inist rat ive record (Dk. 9)  and the part ies= br iefs on file pursuant  

to D. Kan. Rule 83.7.1 (Dks. 17, 22 and 27) , the case is r ipe for review and 

decision. 
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STANDARD OF REVI EW  
 
  The court 's standard of review is set  forth in 42 U.S.C. ' 405(g) , 

which provides that  the Com m issioner =s finding "as to any fact , if supported by 

substant ial evidence, shall be conclusive."  The court  also reviews Awhether the 

correct  legal standards were applied.@ Hacket t  v. Barnhart ,  395 F.3d 1168, 

1172 (10th Cir. 2005) . Substant ial evidence is that  which Aa reasonable m ind 

m ight  accept  as adequate to support  a conclusion.@ Richardson v. Persales,  

402 U.S. 389, 401 (1971)  (quotat ion and citat ion om it ted) . AI t  requires m ore 

than a scint illa, but  less than a preponderance.@ Lax v. Ast rue,  489 F.3d 1080, 

1084 (10th Cir. 2007)  (citat ion om it ted) . The review for substant ial evidence 

Am ust  be based upon the record taken as a whole@ while keeping in m ind 

Aevidence is not  substant ial if it  is overwhelm ed by other evidence in the 

record.@ Wall v. Ast rue,  561 F.3d 1048, 1052 (10th Cir. 2009)  ( internal 

quotat ion m arks and citat ions om it ted) . I n its review of Awhether the ALJ 

followed the specific rules of law that  m ust  be followed in weighing part icular 

types of evidence in disabilit y cases, . .  .  [ the court ]  will not  reweigh the 

evidence or subst itute . .  .  [ it s]  judgm ent  for the Com m issioner =s.@ Lax ,  489 

F.3d at  1084 ( internal quotat ion m arks and citat ion om it ted) .   

  The court 's duty to assess whether substant ial evidence exists:   

" is not  m erely a quant itat ive exercise. Evidence is not  substant ial ' if it  is 

overwhelm ed by other evidence- -part icular ly certain types of evidence (e.g., 

that  offered by t reat ing physicians) - -or if it  really const itutes not  evidence but  



m ere conclusion.'"  Gosset t  v. Bowen,  862 F.2d 802, 805 (10th Cir. 1988)  

(quot ing Fulton v. Heckler ,  760 F.2d 1052, 1055 (10th Cir. 1985) ) . At  the 

sam e t im e, the court  Am ay not  displace the agency =s choice between two fair ly 

conflict ing views, even though the court  would just ifiably have m ade a 

different  choice had the m at ter been before it  de novo.@ Lax v. Ast rue,  489 F.3d 

at  1084 ( internal quotat ion m arks and citat ion om it ted) . The court  will 

Am et iculously exam ine the record as a whole, including anything that  m ay 

undercut  or det ract  from  the ALJ=s findings in order to determ ine if the 

substant iality test  has been m ade.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal 

quotat ion m arks and citat ion om it ted) .    

  By statute, a disabilit y is the Ainabilit y to engage in any substant ial 

gainful act ivity by reason of any m edically determ inable physical or m ental 

im pairm ent  which can be expected to . .  .  last  for a cont inuous period of not  

less than 12 m onths.@ 42 U.S.C. ' 423(d) (1) (A) . An individual "shall be 

determ ined to be under a disabilit y only if his physical or m ental im pairm ent  or 

im pairm ents are of such severity that  he is not  only unable to do his previous 

work but  cannot , considering his age, educat ion, and work experience, engage 

in any other kind of substant ial gainful work which exists in the nat ional 

econom y. . .  ."  42 U.S.C. ' 423(d) (2) (A) .   

  A five-step sequent ial process is used in evaluat ing a claim  of 

disabilit y. Bowen v. Yuckert ,  482 U.S. 137, 140 (1987) . The first  step entails 

determ ining whether the Aclaim ant  is present ly engaged in substant ial gainful 
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act ivity.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal quotat ion m arks and 

citat ion om it ted) . The second step requires the claim ant  to show he suffers 

from  a Asevere im pairm ent ,@ that  is, any Aim pairm ent  or com binat ion of 

im pairm ents which lim its [ the claim ant =s]  physical or m ental abilit y to do basic 

work act ivit ies.@ Barnhart  v. Thom as,  540 U.S. 20, 24 (2003)  ( internal 

quotat ion m arks and regulatory citat ions om it ted) . At  step three, the claim ant  

is to show his im pairm ent  is equivalent  in severit y to a listed im pairm ent . Lax ,  

489 F.3d at  1084. “ I f a claim ant  cannot  m eet  a list ing at  step three, he 

cont inues to step four, which requires the claim ant  to show that  the 

im pairm ent  or com binat ion of im pairm ents prevents him  from  perform ing his 

past  work.”  I d.  Should the claim ant  m eet  his burden at  step four, the 

Com m issioner then assum es the burden at  step five of showing “ that  the 

claim ant  retains sufficient  RFC [ residual funct ional capacity]  to perform  work 

in the nat ional econom y”  considering the claim ant ’s age, educat ion, and work 

experience. Wilson v. Ast rue,  602 F.3d 1136, 1139 (10th Cir. 2010)  ( internal 

quotat ion m arks and citat ion om it ted) . Substant ial evidence m ust  support  the 

Com m issioner’s showing at  step five. Thom pson v. Sullivan,  987 F.2d 1482, 

1487 (10th Cir. 1993) .  

ALJ’S DECI SI ON  

  At  step one, the ALJ found Hill had not  engaged in substant ial 

gainful act ivity since January 5, 2007. At  step two, the ALJ found the following 
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severe im pairm ents:   “ rem ote history of left  ankle fracture with developm ent  

of residual osteoarthr it is.”  (R. 11) . The ALJ excluded from  this list ing the 

following im pairm ents as non-severe:   hypertension, m ild depression, 

adjustm ent  disorder with m ixed anxiety and depression. At  step three, the ALJ 

did not  find that  the im pairm ents, individually or together, equaled the 

severity of the List ing of I m pairm ents. Before m oving to steps four and five, 

the ALJ determ ined that  Hill had the residual funct ional capacity ( “RFC” )  to 

perform :   

som e light  work as defined in 20 CFR 416.967(b)  including lift ing and 
carrying twenty pounds occasionally and ten pounds frequent ly, sit t ing 
six hours per day, standing and walking two hours per day, occasionally 
crouching, crawling, kneeling, bending, reaching, and clim bing stairs, 
and never clim bing ropes, ladders or scaffolds or operat ing foot  cont rols. 
 

(R. 12) . At  step four, the ALJ found that  the claim ant  had no past  relevant  

work. (R. 13) . At  step five, the vocat ional expert  provided test im ony from  

which the ALJ concluded that  “ the clam ant  is capable of m aking a successful 

adjustm ent  to other work that  exists in significant  num bers in the nat ional 

econom y.”  (R. 14) . A decision of “not  disabled”  was filed.  

I SSUE ONE:  SUBSTANTI AL EVI DENCE FOR RFC FI NDI NG 

  Cit ing and sum m arizing SSR 96–8p which interprets the rules for 

assessing RFC, the plaint iff challenges that  the record lacks com petent  m edical 

opinion evidence to sustain the ALJ’s finding that  Hill has the RFC to perform  

light  work. Specifically, the plaint iff contends there is no m edical evidence to 
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show that  Hill can lift  and carry 20 pounds occasionally and 10 pounds 

frequent ly. The plaint iffs notes the only m edical opinion on RFC com es from  

the consult ing exam iner, Dr. Tawadros, who reviewed Dr. Schultz’ 

exam inat ion report  and then concluded that  Hill could lift  and carry only ten 

pounds, both occasionally and frequent ly. (R. 454-460) . The plaint iff 

challenges that  the ALJ did not  discuss or ident ify what  weight  was given Dr. 

Tawadros’ opinion and did not  m ent ion the exam inat ion report  prepared by Dr. 

Schultz. The plaint iff surm ises that  the ALJ ignored these opinions. Finally, the 

plaint iff at tacks the ALJ’s decision for not  providing a narrat ive discussion of 

the evidence support ing the RFC assessm ent  and, therefore, leaving the 

im pression that  the RFC assessm ent  is based on no m ore than the ALJ’s 

uninform ed lay opinion.  

  As part  of the RFC assessm ent , the ALJ found that  Hill’s 

statem ents were not  credible insofar as they were cont rary to the RFC 

assessm ent  and that  the evidence showed Hill “ retained a substant ial work 

capacity despite her alleged sym ptom s and lim itat ions.”  (R. 13) . The ALJ cited 

the object ive m edical evidence found in the 2006 consultat ive exam inat ions 

which revealed som e rest r icted m ot ion in left  ankle and m ild im pairm ent  with 

gait  and in the 2007 consultat ive exam inat ion which showed full range of 

m ot ion with left  ankle and no im pairm ent  in gait . (R. 13) . The ALJ observed the 

claim ant ’s inconsistent  statem ents in test ifying at  the hearing that  she could 
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only walk two blocks and then in having said she “walks a lot ”  as found in a 

m edical record. I d.  The ALJ noted her extensive range of daily liv ing act ivit ies 

and her abilit y to walk in the hearing room  “without  not iceable difficulty.”  (R. 

13) . The ALJ found nothing in the m edical record to support  Hill’s test im ony 

about  a lim itat ion on sit t ing. The ALJ also stated that  the m edical records from  

t reat ing Hill’s ankle were reviewed. He found evidence of “occasional 

t reatm ent  for pain and swelling of the left  ankle which resolves with t reatm ent  

such as cort isone steroid inject ions.”  (R. 13) . He also sum m arized what  other 

t reatm ent  opt ions were being discussed. Finally, the ALJ noted:  

The record indicates that  unt il May, 2007 the claim ant  was capable of 
standing and walking a total of six hours out  of an eight  hour day, recent  
reports indicate that  she is m ore lim ited. Thus undersigned has reduced 
her residual funct ional capacity to two hours for purposes of this 
decision. 
 

I d.   

  “Since the purpose of the credibilit y evaluat ion is to help the ALJ 

assess a claim ant ’s RFC, the ALJ’s credibilit y and RFC determ inat ions are 

inherent ly intertwined.”  Poppa v. Ast rue,  569 F.3d 1167, 1171 (10th Cir. 

2009) . Because it  is for the ALJ, not  the physician, to determ ine the RFC from  

the m edical record, “ there is no requirem ent  in the regulat ions for a direct  

correspondence between an RFC finding and a specific m edical opinion on the 

funct ional capacity in quest ion.”  Chapo v. Ast rue,  682 F.3d 1285, 1288 (10th 

Cir. 2012 (citat ion om it ted) . “ I n reaching his RFC determ inat ion, an ALJ is 
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perm it ted, and indeed required, to rely on all of the record evidence, including 

but  not  lim ited to m edical opinions in the file.”  Wells v. Colvin,  727 F.3d 1061, 

1071-72 (10th Cir. 2013)  (cit ing See SSR 96-8p, 1996 WL 374184, at  * 5) . 

“The RFC determ inat ion necessarily reflects how the ALJ has respect ively 

weighed the m edical opinions of record.”  Roggi v. Colvin,  2013 WL 5304084 at  

* 13 (D. Kan. Sept . 20, 2013) . 

   The ALJ’s decision reflects that  he not  only cited Dr. Tawadros’ 

opinion, including her addit ional com m ents, (R. 13, Ex. 21F) , but  his RFC 

determ inat ions on standing and frequent  lift ing and carrying also m atch those 

opined by Dr. Tawadros. (R. 13 and 454) . For that  m at ter, the ALJ also 

discussed Dr. Schultz’s t reatm ent  notes in referencing that  Hill received a 

cort isone steroid inject ion for her ankle as part  of her occasional t reatm ent  for 

pain and swelling. (R. 13, 451, and 460) . The ALJ’s decision does not  show that  

he ignored the opinions and reports of either physician as argued by the 

plaint iff.  The case law does not  require an exact  correspondence between the 

ALJ’s RFC determ inat ion and Dr. Tawadros’ m edical opinion on funct ional 

capacity. The plaint iff has not  shown any m aterial conflicts between the ALJ’s 

RFC determ inat ion and any of the m edical evidence of record. Occasionally 

lift ing 20 pounds is a finding ent irely consistent  with the total evidence of 

record, including the plaint iff’s daily liv ing act ivit ies. A rem and for a m ore 

detailed discussion of Dr. Tawadros’ opinion on this part icular lim itat ion is 
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unnecessary when the court  is sat isfied that  ALJ’s RFC determ inat ion is not  an 

uninform ed lay opinion but  is otherwise consistent  with the ent ire record, 

including the m edical evidence as a whole. See Wall v. Ast rue,  561 F.3d 1048, 

1068-69 (10th Cir. 2009) .   

I SSUE TW O:  THI RD PARTY STATEMENT OF JOYCE W ARREN  

  The record includes two third-party funct ion reports com pleted by 

Hill’s sister, Joyce Warren, and dated January 31, 2007, and July 24, 2007, 

respect ively. (R. 145-153, 190-198) . Although it  does not  m ent ion specifically 

these reports, the ALJ’s decision sets out  that  “all the evidence”  or “ the ent ire 

record”  was carefully considered. (R. 9, 11) . The plaint iff argues error by 

presum ing the ALJ failed to consider this third party test im ony as to its 

consistency with the plaint iff’s pain test im ony and as evidence of the plaint iff’s 

sym ptom s and im pact  on her abilit y to work. The plaint iff does not  ident ify how 

Warren’s statem ents significant ly corroborate or supplem ent  the plaint iff’s 

pain test im ony or sym ptom s. Warren’s brief answers offer lit t le m ore than a 

nom inal affirm at ion of the plaint iff’s daily act ivit ies and the plaint iff’s 

allegat ions that  pain was the reason for staying off her feet .   

  The Com m issioner concedes the ALJ’s decision om its any specific 

discussion by nam e of the sister ’s test im ony but  argues her test im ony is 

“ largely cum ulat ive”  of the claim ant ’s so reversal is not  required, cit ing Brescia 

v. Ast rue,  287 Fed. Appx. 626, 630-31 (10th Cir. 2008) , which held:  
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While the ALJ did not  explicit ly discuss the statem ents of Ms. Brescia's 
sister and fr iend, we do not  believe this om ission is grounds for rem and 
given the nature of their  evidence, which was largely cum ulat ive of Ms. 
Brescia's test im ony and writ ten statem ents. See Adam s v. Chater ,  93 
F.3d 712, 715 (10th Cir. 1996)  ( reject ing a rule requir ing an ALJ to m ake 
specific writ ten findings concerning each witness's credibilit y) ;  Clifton v. 
Chater ,  79 F.3d 1007, 1009–10 (10th Cir. 1996)  (holding that  an ALJ is 
not  required to discuss every piece of evidence) . Further, where, as 
here, the ALJ's decision states that  he considered all of the evidence, 
“our general pract ice, which we see no reason to depart  from  here, is to 
take a lower t r ibunal at  its word when it  declares that  it  has considered a 
m at ter.”  Hacket t  v. Barnhart ,  395 F.3d 1168, 1173 (10th Cir. 2005) . 
 

I d.  I n reply, the plaint iff challenges that  the “ largely cum ulat ive”  argum ent  is a 

“post  hoc rat ionalizat ion”  and that  reversal and rem and is required because 

the ALJ failed to m ent ion specifically the sister ’s test im ony. 

  The court  does not  find error here. See Blanton v. Ast rue,  2013 WL 

65447 at  * 4 (D. Kan. 2013) . As the above cases dem onst rate, an argum ent  

over the cum ulat ive nature of the evidence is not  subject  to the “post  hoc 

rat ionalizat ion”  rule. Warren’s reports are consistent  with and essent ially 

cum ulat ive of the claim ant ’s own test im ony and reports concerning her daily 

liv ing act ivity statem ents on the nature and severity of her condit ions. Many of 

the answers appearing on Warren’s reports are br ief, uncertain and indefinite 

in nature. Thus, her reports sim ply offer no further insights into the plaint iff’s 

condit ion and offer only the barest  corroborat ion of the plaint iff’s own 

test im ony and reports. The ALJ properly evaluated the weight  and credibilit y of 

the plaint iff’s alleged condit ions based on the m edical t reatm ent  evidence, a 

psychologist ’s im pression of m alingering, the ALJ’s observat ion of the 
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plaint iff’s m ovem ent  at  the hearing, the plaint iff’s inconsistencies in report ing 

her physical act ivit ies, and the level and regular ity of the plaint iff’s daily liv ing 

act ivit ies. The ALJ’s decision em phasizes a careful considerat ion of “all the 

evidence”  and “ the ent ire record.”  (R. 9, 11) . The court  concludes the plaint iff 

has not  shown error that  requires rem and based on nothing m ore than the 

ALJ’s failure to list  or m ent ion the sister ’s reports in this instance. See Childers 

v Colvin,  2013 WL 3756571 at  * 6- * 7 (D. Kan. 2013) .  

I SSUE THREE:  DEVELOPMENT OF THE RECORD 

  The plaint iff next  argues that , “ [ u] nder the circum stances, the ALJ 

was required to obtain inform at ion from  a m edical professional with regard to 

Ms. Hill’s RFC.”  The plaint iff does not  explain specifically what  “ circum stances”  

support  this argum ent . Conceding that  her counsel did not  request  further 

developm ent  of the record, the plaint iff stands on the unexplained posit ion, 

“ the need for addit ional evidence is so clearly established in this record that  the 

ALJ was obliged to obtain m ore evidence regarding her funct ional lim itat ions.”  

Dk. 17, pp. 28-29) .  

  This court  has recognized that  the Tenth Circuit  law applicable on 

the ALJ’s duty to develop the m edical evidence for the record is found in the 

case of Madrid v. Barnhart ,  447 F.3d 788, 790 (10th Cir. 2006) , which held:  

“ I t  is beyond dispute that  the burden to prove disabilit y in a social 
security case is on the claim ant .”  Hawkins v. Chater ,  113 F.3d 1162, 
1164 (10th Cir. 1997) ;  20 C.F.R. § 404. 1512(a)  ( “ [ Y] ou m ust  br ing to 
our at tent ion everything that  shows that  you are ...  disabled.” ) . 
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Nevertheless, because a social security disabilit y hearing is a 
nonadversarial proceeding, the ALJ is “ responsible in every case ‘to 
ensure that  an adequate record is developed during the disabilit y 
hearing consistent  with the issues raised.’“  Hawkins,  113 F.3d at  1164 
(quot ing Henrie v. United States Dep't  of Health & Hum an Servs.,  13 
F.3d 359, 360–61 (10th Cir. 1993) ) ;  20 C.F.R. § 404.944 ( requir ing the 
ALJ to “ look[  ]  fully into the issues” ) . Generally, this m eans that  the “ALJ 
has the duty to . .  .  obtain[  ]  pert inent , available m edical records which 
com e to his at tent ion during the course of the hearing.”  Carter v. Chater , 
73 F.3d 1019, 1022 (10th Cir. 1996) . Moreover, the ALJ's “duty is 
heightened”  when a claim ant , like Mr. Madrid, appears before the ALJ 
without  counsel. Henrie,  13 F.3d at  361;  Musgrave v. Sullivan,  966 F.2d 
1371, 1374 (10th Cir. 1992)  ( sam e) ;  see also Dixon v. Heckler ,  811 F.2d 
506, 510 (10th Cir. 1987)  ( “The [ ALJ's]  duty of inquiry takes on special 
urgency when the claim ant  has lit t le educat ion and is unrepresented by 
counsel.” ) . 
 

Aldrich v. Colvin,  2013 WL 4768065 at  * 6 (D. Kan. 2013) . The Tenth Circuit  

recent ly sum m arized the relevant  law:  

I n disabilit y proceedings, the Social Security Adm inist rat ion bears a duty 
to develop the record. Wall v. Ast rue,  561 F.3d 1048, 1062–63 (10th Cir.  
2009) . But  to t r igger this duty, the claim ant  m ust  raise the issue to be 
developed and that  issue m ust  be substant ial on its face. I d.  at  1063. As 
a result , the claim ant  m ust  ensure that  the record contains evidence 
suggest ing a reasonable possibilit y of a severe im pairm ent . I d.  I n 
deciding whether the record is sufficient , we m ust  consider whether 
object ive evidence suggests a condit ion which could m aterially affect  the 
disabilit y decision and require further invest igat ion. Hawkins v. Chater ,  
113 F.3d 1162, 1167 (10th Cir. 1997) . 
 

Villalobos v. Colvin,  2013 WL 4504778 at  * 1 (10th Cir. 2013) . The plaint iff does 

not  point  to her counsel arguing before the ALJ that  the record was inadequate 

or insufficient  and request ing any addit ional exam inat ions or records. The 

plaint iff’s br ief does not  ident ify what  issues, substant ial on their  face, would 

require m ore invest igat ion based on the object ive evidence. Finding none, the 
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court  concludes this issue is without  m erit .   

I SSUE FOUR:  HYPOTHETI CAL QUESTI ON   

  The plaint iff argues the ALJ erred in om it t ing from  his hypothet ical 

quest ions to the vocat ional expert  any m ent ion of her non-exert ional 

lim itat ions, in part icular the pain at t r ibutable to her left  ankle fracture. The 

Com m issioner points to the ALJ’s credibilit y findings that  accepted the 

plaint iff’s pain com plaints as part ially credible and accounted for these 

com plaints by lim it ing her to light  weight . Having failed to show that  the ALJ’s 

credibilit y findings and RFC findings are not  supported by substant ial evidence, 

the plaint iff is unable to prevail on this claim  as well.   

  An ALJ m ust  accept  and include in his hypothet ical quest ions only 

those lim itat ions supported by substant ial evidence of record. Shepherd v. 

Apfel,  184 F.3d 1196, 1203 (10th Cir. 1999)  ( “ claim ant 's test im ony . .  . ,  by 

itself,  is insufficient  to establish the existence of an im pairm ent ”  for inclusion in 

a hypothet ical) . The ALJ is not  required to include in a hypothet ical quest ion 

lim itat ions “claim ed by plaint iff but  not  accepted by the ALJ as supported by 

the record.”  Bean v. Chater ,  77 F.3d 1210, 1214 (10th Cir. 1995) . 

Consequent ly, it  is enough if the posed hypothet ical quest ion “adequately 

reflected the im pairm ents and lim itat ions that  were borne out  by the 

evident iary record.”  Newbold v. Colvin,  718 F.3d 1257, 1268 (10th Cir. 2013) . 
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The ALJ here properly included in his hypothet ical quest ion only those 

lim itat ions he found to be credible from  the evidence of record. Having 

discounted the credibilit y of the plaint iff 's pain com plaints, the ALJ was not  

com pelled to include these in his quest ion. The court  is sat isfied that  the ALJ 

did not  err in lim it ing his hypothet ical to those findings that  are supported by 

substant ial evidence. 

  The plaint iff’s reply br ief raises for the first  t im e a new argum ent  

concerning the ALJ’s failure to consider the plaint iff’s obesity in com binat ion 

with her other im pairm ents. Argum ents raised for the first  t im e in a reply br ief 

are waived and will not  be considered by the court . Water–Pik, I nc. v. Med–

System s, I nc. ,  726 F.3d 1136, 1160 (10th Cir. 2013) ;  Lynch v. Barret t ,  703 

F.3d 1153, 1160 n. 2 (10th Cir.) , cert . denied,  133 S. Ct . 2352 (2013) . This 

argum ent  was waived.    

  I T I S THEREFORE ORDERED that  the decision of the Com m issioner 

is affirm ed pursuant  to the fourth sentence of 42 U.S.C. § 405(g) .  

  Dated this 28th day of February, 2014, Topeka, Kansas. 
 
 
 
    s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

   


