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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

Plaintiff,

V. Case No. 12-2591-JWL

— e N N N N

UBS SECURITIES, LLC, et al., )

Defendants. )

NATIONAL CREDIT UNION
ADMINISTRATION BOARD,

Plaintiff,

V. Case No. 12-2648-JWL

— e N N N N N

CREDIT SUISSE SECURITIES (USA) LLC, )
et al., )
Defendants. )

MEMORANDUM AND ORDER

Plaintiff National Credit Union Administration Board brings these related suits
as conservator and liquidating agent of credit unions. The suits relate to a number of
offerings involving different residential mortgage-backed securities (“RMBS” ¢r
“certificates”) purchased by the credit unions. Plaintiff asserts claims under federalfand

state law against sellers, underwriters, @sders for the certificates, based on allegefl
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untrue statements or omissions of material facts relating to each certificate.

These two cases (hereafter referred tdBSandCredit Suissgpresently come

before the Court on various motions by plaintiff for summary judgment and to exclyde

expert testimony. As more fully set forth herein, the Court rules as follows:

Plaintiff's motion for summary judgment on certain defenses (Doc. # 44Bh
Case No. 12-2591; Doc. # 401 @redit SuisseCase No. 12-2648) as it relates to
defendants’ knowledge defenses and certain of defendants’ limitations defense
granted, and plaintiff is awarded judgment on those defenses, as set forth*herein.

Plaintiff's motion for summary judgment on UBS’s due diligence and reasonal
care defenses (Doc. # 4359JBS Case No. 12-2591) gganted in part and denied in
part. Summary judgment is granted against defendant Mortgage Asset Securitiza
Transactions, Inc. (MASTR) and with respect to the NAA 2006-AR4 securitization. T
motion is otherwise denied.

Plaintiff's motion for summary judgment on Credit Suisse’s due diligence a

reasonable care defenses (Doc. # 3¥xadit SuisseCase No. 12-2648) gganted in

'Except in Part Il of this opinion, the Court refers to the defendants in Case |
12-2591 collectively as “UBS”. The Courfees to the defendants in Case No. 12-264
collectively as “Credit Suisse”.

“The standards governing the Court’s consideration of these motions are st
in the Court’s prior opiniongn these cases by which it ruled on other motions fq
summary judgment and to exclude expert testimony.

*The Court previously granted in part and denied in part this motion as it relg
to defendants’ loss causation defens&ee NCUAB v. UBS Sec., LLFD16 WL
7373857 (D. Kan. Dec. 20, 2016) (Lungstrum, J.).
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part and denied in part. Summary judgmentis granted against defendant Credit Suigse

First Boston Mortgage Securities Corp. (CSFB) and with respect to the INDYL 2006-L2

securitization. The motion is otherwise denied.
Plaintiff's motion to exclude expert testimony by Gary Lawrence and Charl
Grice (Doc. # 419 iUBS Case No. 12-2591; Doc. # 3830nedit SuisseCase No. 12-

2648) isdenied

l. Summary Judgment — Knowledge

By a single motion filed in both cases, plaintiff seeks summary judgment on any

knowledge defense asserted by defendamtstidh 11 of the Securities Act provides for
a claim by an acquirer of a security basedan untrue statement of material fact of
omission of material fact “unless it is provédt at the time of such acquisition he knew
of such untruth or omission.5eel5 U.S.C. § 77k(a). Thus, Section 11 provides a
affirmative defense of knowledge on which the defendant bears the burden oS@eof.
New Jersey Carpenters Health Fund v. Royal Bank of Scotland Group/B2E.3d
109, 127 n.12 (2d Cir. 2013). Similarly, the relevant California statute provides
liability “unless the defendant proves that the plaintiff knew the facts concerning
untruth or omission.”SeeCal. Corp. Code 8§ 25501. Section 12(a)(2) and Kansas I3
make the absence of the purchaser’s knowladgdement of the plaintiff's clainbee
15U.S.C. § 7[{a)(2) (qualifying the requirements for liability as follows: “the purchaseg
not knowing of such untruth or omission”); K.S.A. 8 17-12a509(b) (qualifying th
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requirements for liability as follows: “the purchaser not knowing the untruth
omission”).

The plain language of these statutes requires that the knowledge relevant ta
defense bactual knowledge of the purchaser, not mere constructive knowleSge.
New Jersey Carpenters Health Fun@®9 F.3d at 127 n.12 (affirmative defense unde
Section 11 requires proof of actual knowled@gdJAmerica Fed. Sav. and Loan Ass’'n
v. Shearson/American Express, |n886 F.2d 1249, 1257 (10th Cir. 1989) (undef
Section 12, purchaser must prove a lack of actual knowle@ge)eau v. Rup@10 F.
Supp. 1127, 1158 (D. Kan. 1992) (predecessor to Section 12a509(b) focused o
plaintiff's actual knowledge, not constructive knowledge, which interpretation
consistent with that given to federal Section E2e also NCUAB v. UBS Sec., LLC
2016 WL 7373857, at *3 (D. Kan. Dec. 20, 2016) (Lungstrum, J.) (Kansas statute
modeled after federal Section 12). Defendants do not dispute that this defense U
each of the statutes refers to the purchaser’s actual knowledge.

Inthese cases, plaintiff asserts clarased on representations that the underlyin
loans were originated in compliance with certain underwriting guidelines a
representations that the loans had certain characteristics. Under any of these st3
and whichever party bears the ultimate burdfigoroof, plaintiff has satisfied its initial
summary judgment burden to provide evidence showing an absence of material fact
respect to the credit unions’ lack of knowledge of the alleged misrepresentations.
instance, plaintiff has cited testimony from credit union employees to the effect that
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credit unions did not know that the offering documents for these certificates contai
misrepresentations. Plaintiff has also cited evidence that the credit unions used off
documents’ data regarding the underlying loans for other purposes, which evide
supports a reasonable inference that teditunions believed th#ata to be accurate.
In seeking summary judgment, plaintiff argubat there is no evidence that the credi
unions did have actual knowledge of the alleged misrepresentations concerning the
underlying the certificates.

In opposition to summary judgment, defendants have not cited any evidence
the credit unions knew that the particular representations concerning the specific g
of loans underlying the certificates were actually false. Rather, defendants rely
generalized evidence that there were well-known and widespread problems in
industry with respect to the improper origination of loans and the abandonmen
loosening of underwriting guidelines and that certain risks were inherent in the purch
of RMBS. Defendants note that plaintiff itself warned credit unions about the
problems, and they cite to media reports and other public information about
problems. Defendants also cite eviderfoe example, that these credit unions werg
sophisticated, repeat purchasers of RMBS; performed their own reviews of originat
which revealed underwriting issues; understood the origination process and the negq
verification of information from the borrowers; knew that defendants’ and tf
underwriters’ due diligence analyses did not involve every loan; were aware of the trq
regarding bad underwriting by originators and the loosening of underwriting standa
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and appreciated the risk of borrower misrepresentations and fraud with respect t¢
certificates they purchased. Defendants argue that such circumstantial evidence
rise to a reasonable inference thag ttredit unions had actual knowledge of the
misrepresentations alleged here.
The Court disagrees, and it concludes that defendants’ evidence is not suffig
to create a genuine issue of material fact concerning the credit unions’ actual knowl¢
that the representations concerning specific loans were actually false. The statutg
the required knowledge of the purchaser to the particular misrepresentations
omissions alleged by the plaintiff. Indeed, defendants concede in their opposition
that the knowledge must relate to the particular misrepresentation alleged. Int
cases, the alleged misrepresentations relate to specific loan pools underlying
certificates. Defendants’ evidence, however, does not relate to the specific loans
rather relates only to general problems with originations in the industry and risks
purchasing certificates. Thus, defendants have not provided evidence of knowledg
issues within the specific loan pools. For example, the credit unions’ knowledgs
general risks might support an inference that they knew these loampgbtgsontain
defective loans (a risk of defects), butaes not support a reasonable inference that the
actuallyknewthat these specific loarmtually weredefective. Similarly, the credit

unions’ awareness that originators generally—or even the originators of th

loans—were loosening underwriting standards or sometimes did not comply wi

underwriting guidelines does not support a reasonable finding that they actually k
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that these specific loans were not originated in compliance with the guidelines.

Allowing defendants to rely only on generalized evidence of industry probler
and risks would undermine the defense’s requiremeattofal knowledge instead of
constructive knowledge, as defendants are arguing in essence that, based on the s
the industry, the credit uniostiould have knowthat these specific loans would have
defects. Such an argument also runs the risk of imposing a requirement that
purchaser have acted reasonably, although the law is clear that there is no reasa
reliance requirement. Defendants chose to make the representations that the
concerning these loans, and purchasers should be able to rely on such represent
(and on due diligence performed with respect to the loans), including to provide sq
assurance that the specific loans underlying the certificates satisfied certain stanc
despite problems in the industry generally. Thus, defendants here must proc
evidence tied to the specific loans in order to provide evidence of the credit unig
actual knowledge that these particular representations were false.

In this regard, the Court finds persuasive the thorough opinions by which Ju

Cote reached the same conclusion in similar cases in New B&&.FHFA v. UBS

‘Defendants argue that they may rely on circumstantial evidence of the cr{
unions’ actual knowledge. The Court agrees with that general proposition. To de
summary judgment, however, the circumstantial evidence must give rise to a reasor
inference that the credit unions had actual knowleade these particular
misrepresentations See FHFA v. UBS Americas In@013 WL 3284118, at *15
(S.D.N.Y. June 28, 2013) (Cote, J.) (making this same point regarding circumstar
evidence). Defendants’ evidence does not meet that standard.
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Americas InG.2013 WL 3284118, at *14-19 (S.D.N.Y. June 28, 2013) (Cotd&sHFA

v. HSBC N. Am. Holdings In@3 F. Supp. 3d 455, 476-91 (S.D.N.Y. 2014) (Cote, J.).

Defendants have not identified any flaw in Judge Cote’s reasoning; instead they mq
argue that her conclusions are against the weight of authority. The supposedly con
authority cited by defendants, however, is not particularly helpful. Those cases invc
whether the issue of knowledge predominated for purposes of class certification,
thus those courts did not consider whetherh generalized evidence as that on whic
defendants rely may provide sufficient evidence of actual knowledge relating
particular misrepresentations.See UBS America2013 WL 3284118, at *15

(distinguishingn re Initial Public Offerings Sec. Litig471 F.3d 24 (2d Cir. 2006), on
this basis)HSBG 33 F. Supp. 3d at 484 (same). In fact, in the appeal from one c

cited by defendants, the Second Circuit seemingly rejected the proposition for wh

defendants cited the lower court opinicBee New Jersey Carpenters Health Fund .

Rali Series 2006-QO1 Trygt77 F. App’x 809, 813 (2d Cir. 2012) (noting that although
the defendants’ generalized evidence of knowledge indicated that individual knowle
inquiries might be necessary, such evidence “surely would not have sufficed to pf
each knowledge defense on the meritaffjg New Jersey Carpenters Health Fund v.
Residential Capital, LLC272 F.R.D. 160 (S.D.N.Y. 2011).

Defendants have not attempted to distinguish the present cases from the ¢
before Judge Cote. Nor have defendants attempted to explain how their evids
satisfies the standard applied by JudgeeQand now adopted by this Court) that
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requires evidence relating to the credit unions’ knowledge of problems with thg

specific loans. Therefore, the Court concludes that defendants have failed to pro

2Se

vide

evidence sufficient to create a genuine issue of material fact with respect to any defense

based on the credit unions’ knowledge.

Finally, defendants argue that such a motion for summary judgment is prema
until the representations and their material falsity have been established (presumal
trial). The Court rejects this argument. As with any issue or defense, sumnj
judgment on the knowledge defense may be granted if defendants are unable to prg
sufficient evidence in suppoof that defense. In making this ruling, the existence @
materially false misrepresentations may be assumed, and defendants have not pro
the required evidence. Accordingly, summary judgment is appropriate at this time,
the Court grants the motion and awards judgment to plaintiff on any knowledge defg

asserted by defendants in these actions.

[l Summary Judgment — Certain Limitations Defenses

In the related case involving RBS, the Court ruled that the limitations peri
imposed by the Extender Statute, 12 U.S.C. § 1787(b)(14), supplanted any ¢
unexpired limitations or repose period; and thextause the certificates in that case ha
been sold within three years of March 20, 2009, when plaintiff became conservatd
U.S. Central, plaintiff's claims were not barred by the federal Securities Act’s three-y
statute of repose&see NCUAB v. RBS Sec., J®€Q0 F. Supp. 2d 1222, 1237-43 (D. Kan.
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2012) (Rogers, J.). This Court endorsed amalied those rulings in the present cases.

See NCUAB v. Credit Suisse Sec. (USA),1930 F. Supp. 2d 1113, 1124-25 (D. Kan.
2013) (Lungstrum, J. NCUAB v. UBS Sec., LL.Q013 WL 4736240, at *2 (D. Kan.
Sept. 3, 2013) (Lungstrum, J.). The Tenth Circuit subsequently affirmed the CoU
rulings in RBS and after the Supreme Court vacated and remanded for furt
consideration, the Tenth Circuit reinstated its previous affirmari@se NCUAB v.
Nomura Home Equity Loan, Inc727 F.3d 1246 (10th Cir. 2013yacated and
remanded134 S. Ct. 2818 (2014aff'd on remand 764 F.3d 1199 (10th Cir. 2014),
cert. denied135 S. Ct. 949 (2015).

In these cases, it is undisputed that the credit unions purchased the certifig
within five years of the date on which the particular credit union was placed if
conservatorship by plaintiff; and with respect to the certificates on which plaintiff asse
federal claims, the certificates were offered or sold within three years of {
conservatorship date. Based on the Court’s prior rulings discussed above, plaintiff s

summary judgment on any affirmative defense based on the three-year federal statt
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repose or the five-year statute of repose applicable to the California and Kansas claims.

Seel5 U.S.C. 8 77m; Cal. Corp. Code § 25506; K.S.A. § 17-12a509(j)(2).
With respect to its state-law claims based on four particular certificplaistiff

seeks summary judgment on any affirmative defense based on the applicable two

*ARMT 2007-2, CWALT 2007-OA6, INDX 2007-FLX3, and MARM 2007-HF1.
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discovery limitations periodSeeCal. Corp. Code § 25506; K.S.A. § 17-12a509(j)(2)

Plaintiff bases that portion of its motion tre fact that each of those certificates wasg

sold within two years of the applicable conservatorship date (meaning that the cf
unions must have discovered any claim within the limitations period).

In response to the motion, defendants have preserved their right to appea
Court’s prior rulings, but they do agree that, if those rulings (as affirmed by the Te
Circuit) are applied here, summary judgment is appropriate as requested by plair
Accordingly, the Court grants the motion and awards plaintiff judgment on defendat

limitations defenses to the extent requested in the motion.

1.  Summary Judgment — Due Diligence and Reasonable Care

In separate motions in the two cases, plaintiff seeks summary judgment on
affirmative defenses of due diligence or reasonable care as asserted by defendant
set forth more fully below, the motions are granted in part and denied in part.

A. Statutory Issuers

Plaintiff has asserted claims only under federal Section 11 against defeng

MASTR (in UBS (based on eight certificates from five securitizations) and defenda

CSFB (inCredit Suissp(based on seven certificates from five securitizations). Plaintiff

seeks summary judgment on any due diligence defense asserted by those defenda
the basis of Section 11’s express exclusion of issuers from its affirmative due diligg
defense.Seel5 U.S.C. § 77k(b). Those defendants do not dispute that they acteq
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issuers for purposes of Section 11, and they have not opposed summary judgment q
defense. Accordingly, plaintiff's motion is granted with respect to defendants MAS]
and CSFB, and plaintiff is awarded judgment on any due diligence or reasonable
defense asserted by those defendants.

B. Reasonable Care Standard

The Court then turns to plaintiffs motion as it relates to defendant UE
Securities, LLC (hereatfter referred to as “UBS”) and defendant Credit Suisse Secur

(USA) LLC (hereatfter referred to as “Credit Suisse”).UBS plaintiff's claims are

DN the

care

S

ities

based on 22 certificates from 11 securitizations underwritten by UBS. The five principal

securitizations were issued by an affiliate of UBS, while the six third-par
securitizations were issued by an entity unrelated to UB&rddit Suisseplaintiff's
claims are based on 20 certificates from 15 securitizations underwritten by Credit Su
The six principal securitizations were sponsored and issued by Credit Suisse’s affilig
and the underlying loans came from Credit Suisse’s own inventory. The remaining 1
third-party securitizations were sponsored and issued by unaffiliated entities, and
loans came from banks other than Credit Suisse. Plaintiff asserts claims against
and Credit Suisse under federal Section 11, federal Section 12(a)(2), and the blug
statutes of California and Kansas.
Each statute provides for a due diligence or reasonable care affirmative defg
Section 11 provides that a person shall not be liable if he sustains the burden of
that “he had, after reasonable investigation, reasonable ground to believe ang
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believe” that there was no false or misleading representation or omiSgietd U.S.C.
8 77k(b)(3)(A). Section 11 further providestli[iln determining . . . what constitutes
reasonable investigation and reasonable grounds for belief, the standard
reasonableness shall be that required of a prudent man in the management of his
property.” See id8 77k(c). Section 12(a)(2) provides for the liability of one “who sha
not sustain the burden of proof that he did not know, and in the exercise of reasor
care could not have known,” of the untruth or omissi@ee id.§8 71(a)(2). The
relevant California statute provides for liability “unless the defendant proves . . . that
defendant exercised reasonable care and did not know (or if he had exercised reasc
care would not have known) of the untruth or omissid@@e&Cal. Corp. Code § 25501.
The relevant Kansas statute provides for liability if the seller does “not sustain(]
burden of proof that the seller did not knawdain the exercise of reasonable care, coul
not have known of the untruth or omissiorseeK.S.A. § 17-12a509(b).

Thus, each defense requires an application of a standard of reasonable care

parties agree that the standard is thus essentially a negligence st&Beafdinst &

Ernst v. Hochfelderd25 U.S. 185, 208 (1976) (Section 11’s due diligence defense ig i

effect a negligence standartjye Morgan Stanley Info. Fund Sec. Lifi§92 F.3d 347,
359 & n.7 (2d Cir. 2010) (by virtue of affirative defenses, defendants may be liabls
under Section 11 and Section 12(a)(2) for mere negligesee)alsiNCUAB v. UBS
Sec., LLC 2016 WL 7373857, at *3D. Kan. Dec. 20, 2016) (Lungstrum, J.)
(interpreting California and Kansas statutes in a manner consistent with federal Se
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12, after which those statutes were modeied).

C. Summary of Rulings and Preliminary Considerations

As plaintiff concedes, the application of a standard of reasonable care ordingrily

presents a question of fact for the jury. In these cases, the application of the

diligence defense turns on a consideration of many disputed facts, including (but

due

not

limited to) facts concerning a reasonable investor’'s understanding of the representations

in the offering documents; the nature and eixdéthe defendants’ efforts to perform due
diligence; the particular facts of which defendants had notice in performing
diligence, includinghe existence of any “red flags”; defendants’ responses to any f
flags; and defendants’ relationships with and supervision of third parties assisting ir
due diligence. In addition, the competing opinions of the parties’ expert withesses
the subject of due diligence present factugbuliss. It is true, as plaintiff argues, that
the application of a standard of reasopat@re may result in summary judgment in thg
appropriate case. These cases, howedernot involve an absence of evidence
supporting the affirmative defenses; rather, plaintiff argues that when the evideng

weighed, no reasonable jury could find in favor of defendants on these defenses.

®By virtue of its “reasonable investigation” requirement, Section 11 would see

to impose a stricter standard of due diligence than Section 12(842REC Release
No. 75, 2005 WL 1692642, at *79 (Aug. 3, 2005) ¢dtandard of care under Section
12(a)(2) is less demanding than that prescribed by Section 11 or, put another way
Section 11 requires a more diligent investigation than Section 12(a)(2)”). In gene
however, the parties have not differentiated between the statutes in making their spg
arguments, and the Court concludes, in ruling on these motions, that the same resu
warranted under any of the statutes.
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Court cannot agree. All evidence must be viewed in the light most favorable
defendants, and the Court cannot conclude that a reasonable jury, based on that evif
could not find in favor of defendants on enough of these issues of fact to allow i
determine that defendants acted reasonably. Accordingly—except with respect to
securitizations, on which defendants essentially offened evidence of due
diligence—the Court concludes that genusselies of material fact preclude summary
judgment on these defenses.

Plaintiff relies heavily olFHFA v. Nomura Holding America Ind&8 F. Supp.
3d 439 (S.D.N.Y. 2014pppeals pendingNos. 15-1872, 15-1874 (2d Cir.), in which
Judge Cote awarded the plaintiff summargigment on due diligence defenses in §
similar caseSee id.The Court’s consideration of these defenses on summary judgm
must depend on the particular facts in the cases before it, however, and the (
concludes that the viability of the defenses may not be decided as a matter of law in 1
cases. Thus, the Court reaches a different result than that reached by Judge Cof
case involving different facts and eviden&ee Massachusetts Mutual Life Ins. Co. v
DB Structured Prods., Inc110 F. Supp. 3d 288, 300-01 (D. Mass. 2015) (respectful
declining to follow Judge Cote’s approach, and concluding in a similar case that
reasonableness of due diligence efforts presented a question of fact for the jury). In
regard, the Court notes two significant differences between the evidence before
Court and the evidence before Judge Cote (although the differences are not limitg
these two examples). First, UBS and Credit Suisse have supported their defenseg
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expert opinions, while ilNomurg Judge Cote did not discuss any such expert du
diligence evidenceSee68 F. Supp. 3d 439. Second, in concluding that kick-out rats

for the underlying loans were too high and thus would be deemed red flags K

e

1%

ES

y a

reasonable factfinder, Judge Cote relied on evidence that the defendant considered a

certain rate to be typicakee id.at 479; in the present cases, however, no suc
benchmark evidence has been offered. Thus, in the present cases, whether certair
out rates constitute red flags presents a disputed question of fact for the jury.
Plaintiff makes specific arguments about defendants’ reliance on the opinion
their experts, Gary Lawrence and Charles Grice, concerning due diligence. For instg
plaintiff decries the experts’ reference to industry standards and customs. The Q

agrees that compliance with industry staddaoes not necessarily establish complianc

h

) Kick-

\nce,

ourt

c

with the reasonable care standard, as the entire industry may have been acting

unreasonably (as plaintiff has alleged withpect to the residential mortgage industry
during the relevant time period). Nevertheless, as even Judge Cote recogn
“[iIndustry standards are relevant to the reasonableness inq@ge”Nomura68 F.

Supp. 3d at 473accord Massachusetts Mutydl10 F. Supp. 3d at 300 (quoting
Nomurg. Thus, evidence of defendants’ compliance with industry standards is propf
considered in determining whether defendants have submitted sufficient evidena

create a question of fact for the jury. The Court also rejects plaintiff's argument that

‘Another difference is thddomurawas ultimately tried to the court and not to al
jury.
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Grice improperly limited his opinions to epliance with industry standards, as Mr.
Grice’s did also opine that defendants acted reasonably with respect to their
diligence®

Finally, in Credit Suissgplaintiff has submitted additional evidence relating tq

a settlement with the Department of Justice in which Credit Suisse purportedly m

due

ade

certain admissions regarding its due diligence practices. Plaintiff has cited D. Kan. Rule

7.1(f) as the basis for its filing. That rule, however, provides for the submission
“supplemental citations” to “pertinent and significant authorities” that have come to

party’s attention post-briefingsee id.Thus, the rule is intended to allow for the citation

of

he

of new legal authority. Plaintiff seeks only to submit new factual evidence, withqut

having sought leave to amend or supplement its summary judgment mot
Accordingly, the Court has not considetied additional evidence submitted by plaintiff.

D. Principal Securitizations

1. CONTROL OF ISSUER

With respect to the principal securitizats, plaintiff argues that a higher standaro
should be applied—at least under Section 11—because the issuers in those offe
were affiliated with or controlled by UBand Credit Suisse. Plaintiff reliesldamurag
in which Judge Cote stated that in such circumstances, “where the issue is the cre

of the underwriter, the underwriter’s Section 11 liability approaches that of the issue

8As set forth belowsee infraPart 1V, the Court denies plaintiff's motion to
exclude expert testimony by Messrs. Lawrence and Grice.
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guarantor of the accuracy of the prospectus and a due diligence defense will fa
practically all cases of misrepresentatioB&e Nomurgt8 F. Supp. 3d at 471 (internal
guotations and footnote omitted) (quotkgt v. Leasco Data Processing Equip. Corp.
332 F. Supp. 544, 578 (E.D.N.Y. 1971)). Thus, plaintiff seeks to impose a stang
approaching absolute liability for these securitizations.

The Court rejects this argumenteit, on which Judge Cote relied for this
statement, did not involve an RMBS or similar security, but rather involved a traditio

security based on the performance and value of the issuing confpaay-eit332 F.

Supp. 544. The court iReit concluded that because an inside director has intimate

knowledge of his company’s affairs and transactions, his liability approaches that of
issuer as guarantoiSee idat 578. In the present cases, however, the securities
based not on the value of the issuer, but rather on the value of the underlying Ig
Thus, the originators of the loans arestanalogous to the issuers of traditiona
securities, and defendants’ relationship with the issuers in these cases is not as rels
See Massachusetts MutpallO F. Supp. 3d at 299 (relying on this same reasoning
rejecting the plaintiff's argument that the defendant underwriter had a greater
diligence requirement because it was financially intertwined with the issuer). Certai
the particular positions held by defendam relation to the other players may be
considered by the jury in determining whether defendants acted reasoBaely7
C.F.R. 8 230.176 (relevant circumstances in determining whether conduct
reasonable under Section 11 include the typssoier, the type of security, and the role
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of the particular person as underwriter). The statutes, however, do not limit this defé
as applied to an underwriter depending onalationship to the issuer. The Court thus
does not agree that the standard as stated by the cNorhura—a standard that would
approach absolute liability—applies to the principal securitizations at issue here.
2. TIMING OF DUE DILIGENCE

In asserting these defenses, defendants generally rely on loan-level due dilig
conducted at the time the loans were acquired. Plaintiff argues, in essence, that sug
diligence is per se unreasonable becatesduk diligence was not conducted specifically
for the purpose of confirming the accuracy of representations in the offering docum
for the (later) securitization. In that regard, plaintiff argues that the employsg
responsible for defendants’ pre-acquisition due diligence differed from those invol
with the subsequent securitizations; that the former set of employees did not considg
forthcoming representations in performing that due diligence; and that the latter sq
employees did not consider the due diligence results in selecting loans to underli¢
securitizations.

The Court concludes that this timing of the due diligence does not provide ab
to reject these defenses as a matter of lawlge Cote observed that an acquisition-stag

review could be sufficient to allow @asonable jury to finthat the due diligence

standard has been m&ee Nomurgb8 F. Supp. 3d at 445. Judge Cote concluded that

such a review was not sufficient in that case, however, because the defendant brok
link between the acquired pools of loans and the loans selected for the securitizatiol

19

ENse

ence

h due

PNts
es
ed

br the
et Of

b the

QSIS

e

e the

Ns by




selecting those loans not randomly, but based on certain loan characteBisiad at
475. Judge Cote relied on her conclusion sugh a selection could have caused th
defendant to bundle defective loans together in a securitiz&®sid.Judge Cote did
not provide any basis for that surmise, howeg&ee id. Without a thorough analysis
of defendants’ selectidif the loans for the securitizations at issue in the present ca:
(plaintiff has not indicated that it undertook any such analysis here), this Court car
assume that selecting loans by reference to certain loan characteristics necessarily 1
that there is a high risk that defective loans have been selected—indeed, the incig
of defective loans could just as well be lower than that found at the acquisition, and t
IS no basis to assume that the selection was riskier than a random selection.
Moreover, as defendants point out with respect to the timing, the use
acquisition-stage due diligence does make some logical sense, for the reason tha
reviews were testing compliance and cleéeristics as of the time of the loan
origination—a point in time closer to the acquisition stage than to the securitizat
stage. See Massachusetts MutuallO F. Supp. 3d at 300. In addition, defendants
experts sanctioned that timing, which was in accord with industry cusgsm. id.
Plaintiff suggests that new information could have arisen between the acquisition
securitization stages, but the likelihood of that occurring presents a question SE&ct.

id. (“Plaintiff has not demonstrated that the Acquisition Diligence was stale as a mg

Plaintiff has asserted this argument about the bundling of defective loans @
with respect to UBS.
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of law.”). It is for thejury to weigh the pros and cons concerning the timing @
defendants’ due diligence practices. Plaintiff also complains that the acquisition-si
due diligence was not directly intended to verify the representations that subsequ
appeared in the offering documents for the securitizations. The representations at
here, however, concern compliance with underwriting guidelines and the characteris
of the loans, and the jury could reasonably conclude that those issues were suffici
covered by the acquisition stage loan-level review performed by defendants. Fort
reasons, the Court does not agree with plaintiff that defendants’ reliance on acquisi
stage due diligence dooms their defenses as a matter of law.

The Court reaches the same conclusion with respect to defendants’ due diligs
programs and processes. The fact that different sets of employees may have
responsible for due diligence and for the securitizations does not mean that the
diligence was unreasonable as a matter of law. For example, Credit Suisse has pres
evidence that it employed due diligence processes at the time of securitization as
as at acquisition, while UBS has cited to evidence that its securitization group revie
and used the due diligence results. The Gadsd concludes that UBS’s lack of written
due diligence policies does not mean that UBS acted unreasonably as a matter o
as a jury could reasonably conclude that UBS properly allowed its due diliget
personnel to exercise their judgment on an ad hoc basis. The Court also re
plaintiff's argument that UBS’s due diligence deadlines and resources were insuffic
as a matter of law. Ultimately, the manner in which defendants conducted their
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diligence—and whether such processes were reasonable—present questions of fa
the jury.
3. SAMPLING OF LOANS

Plaintiff also argues that defendants’ sampling of the loan pools in conducting
diligence was unreasonable as a matter of law. With respect to some pools of loans
which the loans underlying the certificates were drawn, defendants relied on review
sample sets of loans. Plaintiff complains that defendants, instead of simply seleg
random sets of loans forregling, first sekcted “adverse” sets of loans for sampling

based on certain characteristics. Plaintiff argues that because the selection wa

Ict for

Hue
from
s of

ting

S not

random, the results from the sampling could not be extrapolated to the unsampled loans

in a scientifically valid way. The Court concludes that this method of sampling prese

a question of fact for the jury. Defendants’ evidence indicates that the adverse sam

Nts

pling

was intended to test first those loans with the greatest risk of being defective; thus, there

could have been a reasonable basis for defendants to believe that the unsampled
were no worse (and were likely better) than the sampled loans with respect to

incidence of defects. Moreover, defendants’ experts opined that some conclusions ¢

loans

the

tould

be drawn concerning the unsampled loans and that the use of adverse sampling was

customary and reasonable.

Plaintiff also argues that the sampling was often conducted before the loan p
were completely filled, which would allow fdefective loans to added later to avoid the
sampling process. Defendants provided evidence, however, that later-added loans
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reviewed for consistency with the initial pools. Again, this issue presents a question of

fact for the jury.

In challenging the sampling, plaintiff appears to contend (without authority) that

defendants acted unreasonably in relying on any sampling. Plaintiff argues thaf the

offering documents did not represent that there would be defective loans underlying the

securitizations, but rather represented #tldbans would be originated in compliance

with underwriting guidelines. How a reasonable investor would understand

the

documents, however, presents a disputed question of fact. For instance, defendants note

that the offering documents also contained representations indicating that there could be

borrower fraud or or that there could be defective loans. Plaintiff has never argued

that

the presence of a single defective loan could mean a material misrepresentgtion.

Defendants’ experts have stated that sampling was appropriate here; and the SE

stated that the standard for due diligence is flexible, that a particular type of

C has

Hue

diligence is not required, and that sampling may be appropriate, including with respect

to RMBS. SeeSEC Release No. 9176, 2011 WL 194494, at *5-6 (Jan. 20, 2011). The

Court thus rejects any argument that defendants acted unreasonably as a matter

because they did not review every loan.

Df law

Plaintiff argues that defendants acted unreasonably in relying on third-pgrty

vendors to perform the loan-level review. Plaintiff notes that defendants regularly

allowed loans graded as EV3 (the worst grade) to be included in the securitization gools

after a further review (including a review for the presence of compensating factors),
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that defendants did not also review EV1 and EV2 grades for accuracy. That ig

argument that can be made to the jury, however. Defendants’ experts opined that

b aln

such

reliance by defendants was customary and reasonable, and even plaintiff's due diligence

expert conceded that he rarely second-guessed the review by such vendors. Cor
about the adequacy of the vendors (including the fulfillment centers used by Cr
Suissé”) also present questions of fact for trial.

Plaintiff also challenges defendants’ due diligence practices with respect to pq
or securitizations in whichll of the loans were reviewed, with no sampling at'allhe

Court concludes that the review of every loan (with all defective loans removed from

cerns

bdit

pols

the

pools) provides sufficient evidence from which a jury could reasonably find that the

defendant acted reasonably with respect to that pool or securitiZation.

4. RED FLAGS

%iewed in the light most favorable to Credit Suisse, the testimony by Edd
Othman, who oversaw the fulfillment centers for Credit Suisse, does not establish
work performed by those centers could not constitute loan-level due dilige
Moreover, the parties’ dispute concerning the probative value of the spreads
produced by Credit Suisse concerning the fulfillment centers’ results presents a que
for the jury.

“There is evidence that every loan from the pools acquired by Credit Suisse f
its conduit channel, was reviewed, as was every loan in many of Credit Suisse’s
channel pools. With respect to UBS, every loan underlying the MABS 2006-H
securitization was reviewed.

2The Court agrees with Credit Suisse that the fact that approximately 89 per
of the loans underlying the Credit Suisse principal securitizations were reviev
provides sufficient evidence from which the jury could reasonably conclude that Cr¢
Suisse acted reasonably with respect to its due diligence from those securitization
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The Court also concludes that the existence of red flags and whether defeng

responded appropriately to any such red flags present questions of fact for the

ants

ury.

Plaintiff argues that defendants failed to “upsize” their sample pools or to take other

measures despite seeing high “kick-out” or failure rates in the sampled loans. Plai
relies on its expert’s calculations of weighted failure-rate averages of 16.2 percen
the loans from Credit Suisse’s bulk channel pools and 12.0 percent across U}
sampled principal securitizatiohSBut as defendants point out, plaintiff's expert merely
counted the incidence of EV3 grades, without considering the reasons for those gr:
Thus, those figures also include examples in which the loan failed the defendant’s

stricter underwriting guidelines instead of the originator’s guidelines (an “overlay”); t
loan file was missing documtation, which defect could brured; and compensating

factors trumped the violation of a particular guideline. Accordingly, the failure raf

cited plaintiffs are not necessarily accurate with respect to the percentage of san

htiff

[ for

BS’S

hdes.

own

)

e

eS

pled

loans that violated originators’ guidelines without compensating factors. The proper

percentage presents a question of fact for the jury.
Moreover, even if the relevant percentages could be determined as a matt
law, there would remain a factual dispute concerning whether those percentage we

high to give defendants reasonable comfort about the accuracy of their offe

*The Court has reviewed defendants’ motion to exclude such opinions
plaintiff's expert, and it will rule on that nion in a separate order. The Court’s
summary judgment ruling does not depend on the outcome of the motion to exclug
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document representations.Nomurag Judge Cote compared certain failure rates again
a typical rate (7-8%) stated in the defendant’'s communications. In the present c:
however, there is no such evidence of a typical or acceptable rate against whig
compare the rates calculated by plaintiff's expert. Chedit Suisseplaintiff cites
evidence that, in one transaction not at issue here, a Credit Suisse manager askeg
sample be increased until the EV3 rate wdisatpercent or less. There is no evidence
however, that that instruction on an unrelated transaction represented a policy at G
Suisse that applied to these securitizations. That evidence therefore does not est
a policy or a typical rate as a matter of wpdited fact. Defendants also rely on exper
testimony that they acted reasonably. Acoaly, this question of “how high is too
high” remains for the jury’

The post-acquisition red flags argued by plaintiff also present questions of f
for trial. Plaintiff notes that in randoquality control samples taken by Credit Suisse
41.1 percent of loans had “critical” issues. Credit Suisse has cited testimony, howg

that “critical” did not necessarily mean that underwriting guidelines had been violat

ASES,

h to

that a

redit

Ablish

—t

act

ver,

ed,

and that Credit Suisse was applying its own (possibly more strict) guidelines instegd of

the original underwriting guidelines at any rate. Moreover, Credit Suisse presentg

“For the same reasons, the Court concludes that a question of fact for
remains concerning whether defendants acted reasonably in response to evideng
particular incidence of valuation concerns. Plaintiff also points to the number of wai
conditions relating to the review of Credit Suisse’s conduit channel loans, but as n
above, all such loans were reviewed, and the jury could therefore reasonably find
Credit Suisse performed reasonable due diligence for those loans.
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least some evidence that it did respond to those results. The significance of this re
is therefore for the jury to determine. $amly, the jury may decide what weight to give

the fact that one bank rejected 21 percent of loans offered to it by Credit Suisse b

vView

ased

on underwriting defects, a few of which loans landed in the securitizations. Finally,

plaintiff cites to an internal UBS audit that identified due diligence concerns, but the f
that the audit also concluded that UBS’s due diligence was satisfactory creates a qug
of fact for the jury.

E. Third-Party Securitizations

1. AS LEAD UNDERWRITER

Plaintiff also challenges defendants’ due diligence with respect to securitizatig

act

bstion

DNS

for which they acted in the position of lead underwriter. Plaintiff notes that the sample

sizes were even smaller for these loans. For the same reasons cited above with r¢
to the principal securitizations, however, the Court concludes that the reasonableng
defendants’ due diligence presents a question of fact for the jury.

The Court also rejects plaintiff’'s arguments for a ruling as a matter of law on
reasonableness of UBS’s due diligenaeaerning the MARM 2007-HF1 securitization,
which included loans originated through an affiliate, UBS Home Finance. UBS’s exj
found this due diligence to be appropriated ghe Court cannot say as a matter of law
that it was unreasonable to use an automated system for preliminary loan approval.
results from after-the-fact reviews of these loans may provide evidence in plainti
favor, but a jury could nonetheless determine that UBS acted reasonably with respg
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this securitization. The Court also rejects plaintiff's argument that UBS’s defer
suffers from a failure of proof because UBS did not provide evidence of the acf
results of the loan-level reviews of tlieese loans. The relevant question is thg

reasonableness of UBS’s due diligence with respect to this securitization, and UBS

se
ual

D
”

has

provided evidence relating to its process of due diligence. The jury will decide whether

UBS ultimately meets its burden of proof in this case.
2. AS PARTICIPATING UNDERWRITER

Finally, plaintiff challenges defendants’ due diligence with respect to certg
securitizations in which defendants reliextirely on the due diligence performed by
other underwriters. In those cases, defendants argue that they were not the
underwriter and that they appropriately relied on the lead underwriters’ due dilige
instead of duplicating those efforts.

In Credit Suisseplaintiff argues that Credit Suisse was not entitled to act as
mere participating underwriting, relying solely on the lead underwriter, because
offering documents for the three relevant securitizations did not identify the ot
underwriters as “lead underwriters” to the exclusion of Credit Suisse. Credit Suisse
provided evidence, however, that the other underwriters did perform due diligence a
lead underwriters. The SEC has recognized that a participating (non-lead) underw
may delegate to and rely on the lead underwriter to perform the necessary due diligg
and it need not duplicate the other’s investigation, so long as that reliance is reason
SeeSEC Release No. 9671, 1972 WL 125474, at *6 (July 27, 1972). There is
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authority for the position that all underwriters must perform full (and duplicative) d
diligence if their positions as lead and participating underwriter are not expressly st
in the offering documents. The Court thyscés this argument by plaintiff based on the
offering documents.

Nevertheless, the Court agrees with plaintiff that something more than bl
reliance on the other’s due diligence is required. As noted by the SEC, “the participg
underwriter's reasonable investigation burden may not be as heavy a burden a
managing underwriter'ssee id; but the statutes still require reasonable due diligenc
As the SEC explained:

This means that the participant may relieve himself of the task of actually

verifying the representations in the registration statements, but that he

must satisfy himself that the managing underwriter makes the kind of
investigation the participant would have performed if he were the

manager. He should assure himself that the manager's program of
investigation and actual investigation performance are adequate.

Thus, although the participant may delegate the performance of the

investigation, he must take some steps to assure the accuracy of the

statements in the registration statement. To do this, he at least should
assure himself that the manager made a reasonable investigation.
See id.Thus, the Court concludes that, to survive summary judgment, a defendant

has merely relied on the due diligence perfed by another mu$te able to point to

some evidence that it had notice of facts thatild give it some comfort or assurance

hted

nd
ting

5 the

D

\vho

about the other’s due diligence practices generally or its due diligence performance with

respect to the particular securitization.the absence of such evidence, no reasonah

jury could conclude that the defendant hadasonable basis for its reliance on the other
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and for its failure to perform any due diligence of its own.

The Court thus considers the particular securitizations at issue. With respe

Lt to

the RASC 2007-EMX1 securitization, Credit Suisse has produced evidence that it

received a document showing the lead underwriter's due diligence results; tha
discussed due diligence in a pre-securitization telephone call with the lead underwr
and that a certain committee (the SPOC committee) at Credit Suisse approved wo
with the lead underwriter in that transaction. With respect to the SAST 200¢
securitization, Credit Suisse provided evidence that it participated in a pre-securitizg
telephone call with the lead underwritemwwhich due diligence was discussed. Whilg

such evidence may not be overwhelming, there is at least some evidence that C

t it

iter;
king
-3

tion

redit

Suisse had knowledge relating to the lead underwriter’s due diligence that would allow

it to rely on the lead underwriter for those two securitizations. Moreover, Credit Suiss
expert opined that its reliance on the lead underwriters was customary and reasor
The Court thus concludes that a question of fact remains for trial concerning Cr
Suisse’s defenses to the claims based on these two securitizations.

The Court cannot so conclude with respect to the INDYL 2006-L2 securitizatig
Credit Suisse has not produced any evidence that it received any due process res
had a telephone discussion with the lead underwriter for this securitization. Cr
Suisse cites only its expert’s reference to the SPOC committee, but in that section ¢
report, Mr. Grice stated that this securitization waspresented to that committee.
Credit Suisse is left only with Mr. Gxé’s opinions that the lead underwriter’s due
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diligence was reasonable and that Credit Suisse reasonably relied on the lead under
to perform the due diligence. Mr. Grice did not identify any basis, however, for g
knowledge by Credit Suisse of either fead underwriter’'s due diligence practices
generally or the lead underwriter's practices and results with respect to 1
securitization'” In the absence of such evidence, the Court concludes that no reason
jury could find that Credit Suisse acted reasonably in blindly relying on another’s ¢
diligence; and that therefore, because Credit Suisse did not provide evidence tf
performed any due diligence of its own, no reasonable jury could find that Credit Su
exercised reasonable care with respect to the truth of the representations in the off
documents. The Court thus grants plaintiff summary judgment on this defense
asserted by Credit Suisse with respect to the claim based on the INDYL securitiza
Similarly, the Court grants plaintiff summygudgment on this defense as assertef
by UBS with respect to the claim based on the NAA 2006-AR4 securitization. W,
respect to that securitization, UBS hasyamserted that it relied on the due diligencs
performed by RBS, the lead underwriter, without any due diligence of its own.
support of that reliance, UBS points to its expert, Mr. Lawrence, who opined that UB

reliance on RBS in this instance was reasonable. At his deposition, Mr. Lawrence

*Although Mr. Grice noted specifically in his report that Credit Suisse had h
a longstanding relationship with the lead underwriter who performed the due dilige
for the RASC securitization, he made no such statement with respect to the IN[
securitization.
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asked specifically about the bases for UBS's reliance on RBS’s due dili§eihce.

response, Mr. Lawrence identified only UBS’s prior dealings with RBS, RBS’s “statd

and standing” in the industry, and RBS’s experience in dealing with RMBS. M.

Lawrence further testified that he had not seen any evidence either that UBS receiv
evaluated RBS’s due diligence with respect to this securitization or that UBS |
previously examined RBS’s due diligence for similar RMBS securities. UBS al
provided evidence in opposition to summary judgment that UBS had previously bes
participating underwriter is eight RBS-led deals.

The Court concludes that this evidence is not sufficient to create a genuine is
of material fact on this defense. UBS and Mr. Lawrence pointed to previous deali
with RBS, but there is no evidence that UBS became familiar with or discussed RE
due diligence practices in the course of those dealings. UBS and Mr. Grice also [
to RBS’s “stature” and experience. Tlaetfthat RBS was a large company and ha
experience in this kind of securitization, however, says nothing about its due dilige

practices and whether those practices were reasoradléeed, if UBS had ever been

'°At the deposition, Mr. Lawrence was confronted with an excerpt from his oy
book, in which he had noted the SEC’s acknowledgment that a participat
underwriting could delegate the investigation to the lead underwriter, although

participant must satisfy himself that the lead underwriter makes the kind of investigati

that the participant would.

YIndeed, in lawsuits culminating in adverse rulings and settlenssds.e.qg.
Nomurag 68 F. Supp. 3d at 481-84, RBS’s due diligence practices have been called
serious question.
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exposed to RBS’s due diligence practiceshdauld not have been difficult to produce
evidence to that effect, but UBS has not done so. Thus, there is no evidence from which
a reasonable jury could find that UBS had a reasonable basis for relying on RBS’s|due

diligence with respect to this securitizatiand plaintiff’s motion is granted accordingly.

V. Motion to Exclude — Lawrence and Grice

By a single motion filed in both cases, plaintiff seeks to exclude testimony oy
defendants’ due diligence experts, Garytence and Charles Grice. Plaintiff argues
that those experts’ opinions lack the requisite “fit” and are irrelevant because the experts
have assumed a particular interpretation of the offering documents that would allow for
the securitizations to include some subset of loans (not necessarily limited tg an
immaterial number) that do not comply with the originators’ guidelines and do not
contain sufficient compensating factors. Plaintiff argues that the offering documents
should be interpreted as a matter of law to mearathlamans, except for an immaterial
number, strictly complied with originator guidelines or had sufficient compensating
factors. Plaintiff argues that because the experts assumed an incorrect interpretation,
their opinions should be excluded.

The Court in its discretion denies the motion to exclude. First, as the Court has
ruled previously, the proper interpretation of the representations in the offerjng
documents presents a question of fact for the j8ge NCUAB v. UBS Sec., LI1ZD17
WL 235013, at *7, 9 (D. Kan. Jan. 19, 2017) (Lungstrum, J.). The Court concludes that
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a reasonable jury could interpret the offering documents to allow for some npn-
compliant loans. Thus, exclusion of the experts’ opinions at this time for their purported
failure to adhere to plaintiff's interpretation is not warranted. Second, even under
plaintiff's interpretation (which does allow for some non-compliant loans, albeit an
“immaterial number” of them), these experts opinions could be relevant and helpful to
the jury’s determination of due dilige®, which turns on the reasonableness gf

defendants conduct.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff's motion for
summary judgment on certain defenses (Doc. # 44IBi§ Case No. 12-2591; Doc. #
401 inCredit SuissgCase No. 12-2648) as it relates to defendants’ knowledge defenses
and certain of defendants’ limitations defensegranted, and plaintiff is awarded

judgment on those defenses as set forth herein.

IT IS FURTHER ORDERED BY THE COURT THAT plaintiff’'s motion for
summary judgment on UBS’s due diligence and reasonable care defenses (Doc. # 435
in UBS Case No. 12-2591) granted in part and denied in part The motion is
granted with respect to defendant Mortgage Asset Securitization Transactions, [Inc.

(MASTR) and with respect to the NAA 2006-AR4 securitization, and plaintiff i

[92)

awarded judgment to that extent. The motion is otherwise denied.
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IT IS FURTHER ORDERED THAT plaitiff’'s motion for summary judgment
on Credit Suisse’s due diligence and reasonable care defenses (Doc. #88ditin
Suisse Case No. 12-2648) igranted in part and denied in part The motion is

granted with respect to defendant Credit Suisse First Boston Mortgage Securities Qorp.

9%
o

(CSFB) and with respect to the INDYL 2006-L2 securitization, and plaintiff is award

judgment to that extent. The motion is otherwise denied.

IT IS FURTHER ORDERED THAT plaintiff's motion to exclude expert
testimony by Gary Lawrence and Charles Grice (Doc. # 4088 Case No. 12-2591;

Doc. # 383 inCredit SuisseCase No. 12-2648) genied

IT 1S SO ORDERED.

Dated this 31st day of January, 2017, in Kansas City, Kansas.

s/ John W. Lungstrum
John W. Lungstrum
United States District Judge
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