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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SUEDE GROUP, INC.,,

Plaintiff, CIVIL ACTION
V. Case No. 12-2654-CM-DIJW
S GROUP, LLC,
et al.,

Defendants.

MEMORANDUM AND ORDER

In this infringement and dilution action, Ri&ff alleges that Defendants are using a word
or service mark which is substantially similar to Plaintiff’'s word marks and stylized design service
mark. Plaintiff's complaint asserts claims tmjust enrichment, common law false designation or
origin and unfair competition, direct and contriimytfederal trademark infringement, federal and
state trademark dilution, violation tife Digital Millennium Copyright Act,and false designation
of origin and/or false representation under the Lanhant Aldte matter is presently before the
Court on Defendants’ Motion forMore Definite Statement (ECRo. 8). Defendants request an
order under Fed. R. Civ. P. 12(epuéring Plaintiff to provide a more definite statement of the
claims asserted in its complaint. Defendants assert that the complaint fails to identify the marks and
works that are the subject of Plaintiff's claimails to state how Defendants’ mark allegedly
infringes upon Plaintiff's marks or the goods and & using the marks, and fails to provide the

essential factual allegations for a violatiortlué Digital Millennium Copyright Act. Defendants

117 U.S.C. § 1202t seq

?15 U.S.C. § 1125.
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contend that without this information, Plaintiff's complaint is so vague and ambiguous that they
cannot reasonably prepare a response. For the reasons set forth below, the motion is denied.
l. Legal Standard Applicable to Motions for More Definite Statement.

Under Federal Rule of Civil Procedure 12(e), “[a] party may move for a more definite
statement of a pleading to which a responsive pleading is allowed but which is so vague or
ambiguous that the party cannot reasonably prepare a respdinggparty filing a motion for more
definite statement must file it before filing a responsive pleading and “must point out the defects
complained of and the details desirédMlotions under this rule are proper “only in cases where the
movant cannot reasonably be required to frame an answer or other responsive pleading to the
pleading in question” Courts should not grant such ation “merely because the pleading lacks
detail; rather, the standard to be applied is whether the claims alleged are sufficiently specific to
enable a responsive pleading in the form of a denial or admissi®eduiring a more definite
statement is appropriate when addmegsinintelligible or confusing pleadingd/hile “Rule 12(e)

is designed to strike at unintelligible pleadin§pyoper specificity is the key as even an intelligible

®Fed. R. Civ. P. 12(e).
“Id.
°Fed. R. Civ. P. 12(e) advisory committee’s note (1946 amend.).

®Mechler v. United Stateslo. 12-1183-EFM-GLR, 2012 Wh289627, at *1 (D. Kan. Oct.
23, 2012) (citingShaffer v. Eder209 F.R.D. 460, 464 (D. Kan. 2002)).

'Seee.g, Ewing v. Andy Frain Sec. GdNo. 11-CV-02446-JAR-DJW, 2012 WL 162379,
at *1 (D. Kan. Jan. 19, 2012preamer v. Ellis Cnty. Sheriff DepMo. 08-4126-JAR, 2009 WL
484491, at *1 (D. Kan. Feb. 26, 200B)ack & Veatch Int'| Co. v. Wartsila NSD N. Am., lndo.
97-2556-GTV, 1998 WL 264738, at *1 (D. Kan. May 21, 1998).

8Creamer 2009 WL 484491, at *1.



or non-confusing complaint may warrant a morerdtfistatement when more specificity is needed
to draft an appropriate resporise.

Courts consider Rule 12(e) motions in aorgtion with the “simplified pleading standard”
of Rule 8(a), which “applies to allvil actions, with limited exceptions? Under Rule 8(a)(2), the
complaint must contain “a short and plain stateroétite claim showing that the pleader is entitled
to relief.” The purpose of Rule 8(a)(2) is to pmbeiopposing parties with “fair notice of what the
... claim is and the grounds upon which it rests.”

When a complaint provides sufficient notice under Rule 8(a), the defendant should elicit
additional detail through the discovery procgsSourts, however, generally disfavor such motions
given the minimal pleading requirements and libdratovery provisions of the Federal Rules of
Civil Proceduré?Whether to grant a motion for more défirstatement is within the Court’s sound

discretion**

*Mechler, 2012 WL 5289627, at *1.

SeeSwierkiewicz v. Sorema N,A34 U.S. 506, 513-14 (2002) {lizg Fed. R. Civ. P. 9(b)
as an exception example).

HBell Atl. Corp. v. Twomblyb50 U.S. 544, 545 (2007) (quotiGgnley v. GibsorB55 U.S.
41, 47 (1957)).

12JP Morgan Trust Co. Nat'l ¢s'n v. Mid-Am. Pipeline Co413 F. Supp. 2d 1244, 1270 (D.
Kan. 2006);Bolton v. Sprint/United Mgmt. CNp. 05-2361-JWL, 2006 WL 449254, at*2 (D. Kan.
Feb. 23, 2006)PAS Commc'ns, Inc., v. U.S. Sprint, |ntl2 F. Supp. 2d. 1106, 1109 (D. Kan.
2000).

BMechler 2012 WL 5289627, at *2.

“See Crawford-El v. Brittarb23 U.S. 574, 597-98 (1998Fraham v. Prudential Home
Mortg. Co, 186 F.R.D. 651, 653 (D. Kan. 1999).
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Il. The Parties’ Arguments.

Defendants argue that Plaintiff's complaint is deficient in several respects and fails to notify
them of key elements of the alag asserted against them. Specifically, Defendants argue that the
complaint fails to identify the marks or works tlaa¢ the subject of Plaintiff's claims. It fails to
describe the works that alleggdhfringe upon Plaintiffs copyright or the use of which allegedly
constitutes unfair competition. Defendants also atigaiethe complaint fails to describe the goods
and services for which Defendants allegedly wsenhfringing mark in commerce or in connection
with the sale, offering for sale, advertising amddroduction. Finally, Defendants argue that the
complaint fails to provide the required factaiegations necessary to support a claim based upon
a violation of the Digital Millennium Copyright Act, including what protected work or works are
at issue, what technological measure the Defetsdalegedly circumvented, and how the alleged
circumvention of the technological measure eittieinges or facilitates infringing a right protected
by the Copyright Act.

Plaintiff opposes the motion, arguing that its complaint contains a short and plain statement
of its claims as required by Fed. R. Civ. P. 8(a)(argues that it is not required to prove its case
through pleadings alone as that would defegptinpose of the liberal discovery available under the
federal rules. Contrary to Defendants’ argumentsniiff asserts that it has carefully identified the
jurisdiction of the Court, the relationship betweka parties, the service marks, work marks, and
trademarks which it claims have been infringad/or diluted, the marks utilized by Defendants that
infringe and/or dilute Plaintiffs marks knowndate, the specific causes of action against them, and

how Plaintiff has been or will be damaged. Tifermation which Defendants seek to elicit from



a more definite pleading is information that is better suited for discovery, and does not prevent
Defendants from preparing a responsive pleading at this juncture.

lll.  Whether Plaintiff's Complaint is so Vague and Ambiguous Defendants Cannot
Reasonably Respond.

Rule 12(e) allows a party to move for a mdsdinite statement when the complaint is “so
vague and ambiguous that the party cannot reasopedgare a response.” The Court has reviewed
Plaintiff's 17-page complaint under this stand&ekping in mind the defects raised by Defendants
and the additional information they contend should be pleaded in the complaint. Based on its
review, the Court does not find the complairivécso vague and ambiguous that Defendants cannot
reasonably prepare an answer or otherwise redpahdThe defects raised by Defendants and the
additional details that they contend should be pleaded in the complaint are not required under the
“short and plain” pleading standard of Fed. R. Civ. P. 8(a)(2).

Defendants urge the Court to grant their Rié2) motion for a more definite statement on
the grounds that Plaintiff’'s complaint does not nteetthreshold pleading standards set out by the
Supreme Court irBell Atlantic Corp. v. Twombf§ andAshcroft v. Igbat® The Court notes that
the plausibility pleading standard set oufflsyomblyandigbal was in the context of a Rule 12(b)(6)
motion to dismiss for failure to state a claim updmch relief can be granted rather than a Rule
12(e) motion for a more definite statement. The Court here declines to dppdyrdblyandigbal-
type analysis to Plaintiff's complaint in rulirmnp Defendants’ motion for more definite statement.

With respect to Defendants’ argument tha domplaint fails to identify the marks and

15550 U.S. 544 (2007).

16556 U.S. 662 (2009).



works that are the subject matter of Plaingif€laims, a review of the complaint demonstrates
otherwise. Paragraphs 8 and 9 of the compidénttify Plaintiff's stylized design “suede” service

mark and “Suede or Suede Group” word markghasnarks at issue. Paragraph 16 identifies “S
Group” as the work and/or service mark that Defendants used in connection with their own goods
and services, which Plaintiff alleges is substantisilfgilar to its marks. Exhibit A to Plaintiff's
complaint also depicts three examples of imageBefendants’ website that are similar to images

on Plaintiff's website. While the complaint may mbentify all the specific copyrighted materials

or images that Plaintiff alleges Defendants used without permission, Defendants should be able to
obtain this information during discovery. Moreowérs information is not necessary to reasonably
prepare an answer or other responsive pleading. Finally, Defendants’ criticism that Plaintiff's
complaint fails to set out the essential factual allegations to show a violation of the Digital
Millennium Copyright Act does not render the complaint so vague or ambiguous that Defendants
cannot reasonably prepare a response.

In summary, the Court does not find Plaintiffamplaint to be so vague and ambiguous that
Defendants cannot reasonably prepare a respotisegeven claims and corresponding allegations
set forth in the complaint. While certainly thexqa@aint could have contained additional details that
would have made Defendants’ task of respondirtheéccomplaint easier, Plaintiff is not required
under Rule 8(a)(2) to plead that level of detdihe additional details that Defendants seek can be
elicited through the discovery process. At thagstof the litigation, Plaintiff's complaint contains
sufficient allegations to enable Defendants to frame a responsive pleading.

IT IS THEREFORE ORDERED THAT DefendanhMotion for a More Definite Statement

(ECF No. 8) is denied.



Dated in Kansas City, Kansas on this 17th day of January, 2013.

s/ David J. Waxse
David J. Waxse
United States Magistrate Judge




