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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DEBRA KELLUM,

Plaintiff,

VS. Case No. 12-2655

CAROLYN W. COLVIN,! Acting
Commissioner of Social Security,

Defendant.

MEMORANDUM AND ORDER
Plaintiff Debra Kellum seekseview of a final decision byhe Commissioner of Social
Security (“Commissioner”) denyg her application for disdiy insurance benefits and
supplemental security income benefits. Kellalams that the Commissioner’s decision should
be reversed because the Administrative Ladgé (“ALJ”) erred by assigning no weight to the
treating physician’s opinion andly failing to properly accounfor her limitations in the
hypothetical given to the vocational expert. vitg reviewed the record, and as described

below, the Court reverses the order of the Commissioner.

! On February 14, 2013, CaralywW. Colvin became Acting Commissier of Social Security. In
accordance with Rul25(d) of the Federal Rules Givil Procedure, Colvin is dqastituted for Commissioner Michael
J. Astrue as the defendant. In accordance with the last sentence of 42 U.S.C. § 405(ghenadtion is
necessary.
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l. Factual and Procedural Background

Debra Kellum was born on November 26, 1955. In Kellum’s applications for disability
insurance benefits and supplemental security income benefits, she alleged a disability beginning
October 15, 2008. The agency denied Kelluagplication initially and on reconsideration.
Kellum then asked for a hearingfbee an administrative law judge.

An administrative hearing was held orowember 1, 2010. At that hearing, Kellum
testified about her medical conditions. A vocational expert testified that Kellum would be able
to perform the requirements of representatiwedium occupations. An independent medical
examiner also testified.

The ALJ issued his written opinion oreBember 27, 2010. He found that Kellum had
not engaged in substantial gainful activity gimoctober 15, 2008, and that she suffered from
two impairments: chronic back pain and demion. The ALJ found that Kellum’'s mental
impairment did not meet or medically equal tlsted criteria. He found that Kellum did not
have a marked restriction of activities of dallying; social functioning; and difficulties in
maintaining concentration, persistence, or paleestead, the ALJ determined that she only had
mild to moderate restrictions in these areas.

The ALJ’s decision states that he considesgabrts from Kellum’dreating physician but
that he gave no weight to the treating physician’siopi. He also stateddhhe considered the
consultative physician’s reporgnd although the consultatiyghysician opined that Kellum
could not work, the ALJ did not interpret the opimito mean that Kellum could not perform any
work—merely the work she had previously perfetn The ALJ also stated that his findings
were based in “good part” onghndependent medical examiisetestimony, who participated

via telephone during the adminigive@ hearing. After finding that Kellum did not have an
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impairment equivalent to a listed impairmetite ALJ found that Kellum had the residual
functioning capacity (“RFC”) to perform mediumork. The ALJ denied Kellum’'s request for
benefits.

The ALJ found that Kellum was unable torfeem any of her pastelevant work, but a
finding of “not disabled” was directed by the anzal-vocational rules.Based on Kellum’s age,
education, work experience, and RFC, the ALJ found that there were jobs that existed in
significant numbers in the local and natibeeonomy that Kellum could perform.

The Social Security Administration’s ppeals Council granted Kellum’'s request for
review. On September 7, 2012, the Appeals Council modified the ALJ’s decision with regard to
Kellum’s physical limitations. The Appeals Counaffirmed the ALJ's RFC findings as to
Kellum’s mental limitations. The Appeals Courgildecision stands as the final decision.
Because Kellum has exhausted all administeatremedies available, the Commissioner’s
decision is now final, and this Courtdhaurisdiction to review the decision.

Il. Legal Standard

Pursuant to 42 U.S.C. § 405(qg), “[t]he findingfshe Commissioner of Social Security as
to any fact, if supported by substantial eviderstgll be conclusive.” Upon review, the Court
must determine whether substantial evidenceaup the factual findings and whether the ALJ
applied the correct legal standardSubstantial evidence is such relevant evidence as a
reasonable mind might accept as adequate to suppoonclusion. It requires more than a

scintilla, but less than a preponderant@fie Court is not to rewgh the evidence or substitute

ZLax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007).

3Wall v. Astrue, 561 F.3d 1048, 1052 (10th Cir. 2009) (internal quotation marks omitted).



its opinion for the ALJ. The Court must examine the recas a whole, including whatever in
the record detracts from the ALJ’s findings,determine if the ALJ’s decision is supported by
substantial evidenceEvidence is not substantial if it is awhelmed by other evidence or if it is
a mere conclusiof.

To establish a disability, a claimant mustramstrate a physical or mental impairment
that has lasted, or can be egfed to last, for a continuoyeeriod of twelve months and an
inability to engage in any substantial gaimudrk existing in the national economy due to the
impairment. The ALJ uses a five-step sequential qass to evaluate whether a claimant is
disabled® The claimant bears the berdduring the first four steps.

In steps one and two, the claimant must dernatesthat she is not presently engaged in
substantial gainful activity and that she has alinaly severe impairment or combination of
impairments? “At step three, if a claimant can shovattthe impairment is equivalent to a listed
impairment, she is presumed todisabled and entitled to benefifs.1f, however, the claimant
does not establish an impairment at step thitee,process continues. The ALJ assesses the

claimant’'s RFC, and at stepur, the claimant must demons&ahat her impairment prevents

* Bowman v. Astrue, 511 F.3d 1270, 1272 (10th Cir. 2008).
®>Wall, 561 F.3d at 1052 (citinglaherty v. Astrue, 515 F.3d 1067, 1070 (10th Cir. 2007)).

®1d. (citing Grogan v. Barnhart, 399 F.3d 1257, 1261—62 (10th Cir. 2005¥E also Gossett v. Bowen, 862
F.2d 802, 805 (10th Cir. 1988).

742 U.S.C. § 1382¢(3)(Axee also id. § 423(d)(1)(A).

820 C.F.R. § 404.1520(aee also Wilson v. Astrue, 602 F.3d 1136, 1139 (10th Cir. 2010).
° Lax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007).
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her from performing her past wotk.The Commissioner has the Hen at the fifth step to
demonstrate that work exists in thetioaal economy within the claimant's RE€The RFC
assessment is used to evaluate the claim at both steps four aiid five.
lll.  Analysis

Kellum argues that the ALJ erred in giving weight to her treatig physician’s opinion
and erred by failing to properlgccount for her limitations ithe hypothetical given to the
vocational expert. The Commisseer contends that the ALJgmerly considered the medical
opinion evidence and properly accounted folldfa’s limitations to the vocational expert.

A. Treating Physician’s Opinion

Kellum argues that the ALJ erred by giving weight to the opinion of her treating
physician, Dr. Michael Smith. Undé¢he regulations, the agenmylings, and ourcase law, an
ALJ must give good reasons inetmotice of decision for the wght assigned to a treating
physician’s opiniort> Generally, an ALJ should “give more ight to opinions from [claimant’s]
treating sources-®

When reviewing the medical opinion of &dting physician, an ALJ must engage in a
two-step inquiry, each step which is analytically distinct’ First, the ALJ must decide whether

to afford the opinion contrtihg weight. If a treating source’opinion about the nature and

21d.; seealso 20 C.F.R. § 416.920(a)(4)(iv).
131d.; seeals0 20 C.F.R. § 416.920(a)(4)(V).
14 See 20 C.F.R. § 404.1520(a)(4)(iv)—(V).

1520 C.F.R. § 404.1527(d)(23ee also Social Security Ruling 96-2p, 1996 WL 374188, at Fiyal V.
Barnhart, 331 F.3d 758, 762 (10th Cir. 2003).

1620 C.F.R. § 404.1527(d)(2).

" Krauser v. Astrue, 638 F.3d 1324, 1330 (10th Cir. 2011).



severity of impairment is well-supported and net inconsistent withthe other substantial
evidence in claimant’s case recorde thLJ will give it controlling weight® However, if the
opinion is deficient in support or consistency with other evidence, it is not to be given controlling
weight*®

But finding that the opinion is not entitled to controlling weight does not end the
inquiry.?° Such a finding does not mean tkize opinion shdd be rejected! Under the “treating
physician rule,” the Commissioner rggrally will give greater weighto the opinions of those
who have treated the claimant than of those who hav& Aotreating opinion is still entitled to
deference even if it is nagiven controlling weight® As a result, finding that a treating
physician’s opinion is deficienéenough to be not given conlitog weight only raises the
question of how much weight to give thginion, but it does not answer the questibn.

In the second step, “the ALJ must makeatl how much weight the opinion is being
given (including whether it is logg rejected outright) and givgood reasons, tied to the factors
specified in the cited regulations for thpsrticular purpose, for the weight assign&dThe

factors to be considered are:

1820 C.F.R. § 404.1527(c)(2).

9Krauser, 638 F.3d at 1330.

24,

2L1d. (quoting SSR 96-2p, 1996 WL 374188, at *4).

22 Hackett v. Barnhart, 395 F.3d 1168, 1173-74 (10th Cir. 2005).
2d.

4 Krauser, 638 F.3d at 1330-31.

% d. at 1330 (internal citation omitted).



(1) the length of the treatment relationshind the frequency of examination; (2)

the nature and extent of the treabtmheelationship, including the treatment

provided and the kind of examination tasting performed(3) the degree to

which the physician’s opinion is supported relevant evidence; (4) consistency

between the opinion and the red¢@s a whole; (5) whether or not the physician is

a specialist in the area upon which an agpinis rendered; and (6) other factors

brought to the ALJ’s attention which tetwsupport or contradict the opiniéh.

Remand is required if this is not doffeThis analysis must be “sufficiently specific to make
clear to any subsequent reviewers the weigé} ffave to the treatingource’s medical opinion
and the reason for that weight1f a treating physician’s opiniois inconsistent with other
medical evidence, the ALJ’s task is to exaeniime other physicians’ perts to see if they
outweigh the treating physicianteport, not the other way aroufitiin other words, the ALJ’'s
task is not to determine whether the treaghgsician’s report outwghs the other physician’s
reports.

Kellum challenges the ALJ’s finding that tbpinion of Kellum’streating physician, Dr.
Smith, was not entitled to any weight. Dr. Smittho treated Kellum for several years, and saw
her every two to three months, found that Kellurd hmarked limitations ithe activities of daily
living; social functioning; and ability to maintagoncentration, persistence, or pace. Dr. Smith
opined that Kellum’s mental impairments met ¢nigeria of Listing 12.04A The ALJ, however,

stated

Although Dr. Smith has treated the claimémt some time, his opinion statement
is out of line with his treatment recadt]he prescribed medication regimen and

%20 C.F.R. § 404.1527(c)(®); 20 C.F.R. § 416.92Krauser, 638 F.3d at 1331.
2T Krauser, 638 F.3d at 1330.
281d. at 1331 (quotindg.angley v. Barnhart, 373 F.3d 1116, 1120 (10th Cir. 2004)).

29 Goatcher v. U.S. Dept. of Health & Human Servs., 52 F.3d 288, 290 (10th Cir. 1995).



other evidence in of record. While he indicated the claimant experienced marked
limitations in her ability to perform worlctivity, he only diagnosed depression
and prescribed medication too low toesftively treat the condition he diagnosed.
Moreover, his opinion statement providdtht the claimant had a documented
history of an affective disorder and thar current history of one or more years
of inability to function outside a highlsupportive living arrangement, with an
indication of continued need for su@n arrangement. This opinion totally
ignores the fact the claimt has resided independintfor several years.
Additionally, based on theaestimony of the medicaéxpert, the claimant’s
prescription medication regimen was towlto be treating a condition as severe
as Dr. Smith described. Likewise, evBiough he opined the claimant required a
structured living environment, he alepined the claimant could manage her own
funds. This opinion is ternally inconsistent. While Dr. Smith may recognize
the claimant to be disabled under thenstard for the Veterans Administration,
the undersigned is not bound thnat agency’s criteria fattisability. Based on the
evidence, the claimant is not totally disadblas described in the Social Security
Act. The undersigned, therefore, doed accord any weigh]t] to the opinion of
the treating psychiatrist.

Kellum argues that the ALJ made no efftot seek any additional information from
Kellum’s treating physician to clarify the incasiency between Kellum’s diagnosed depression
and the prescribed medication regime. Desthiee Commissioner’s argument that the duty to
contact arises only upon inadequatedence, rather than incorteist evidence, the regulations
provide that “[w]e will seek additional evidenoe clarification from your medical source when
the report from your medical sourcentains a conflict or ambiguityrat must be resolved, the
report does not contain all the necessary rmédion, or does not appear to be based on
medically acceptable clinical adaboratory diagnostic technique®.*The responsibility to see
that this duty is fulfilled belongs entirely toetALJ; it is not part of the claimant’s burdet}.If

the ALJ concluded that Dr. Smith’s diagnoseg@réssion and prescribededication regimen for

30%ee 20 C.F.R. §§ 404.1512(e)(1) and 416.912(e)(1).

31 Robinson v. Barnhart, 366 F.3d 1078, 1084 (10th Cir. 2004) (citiWite v. Barnhart, 287 F.3d 903, 908
(10th Cir. 2001)).



that depression was inconsistent, he should ltavgacted Dr. Smith for clarification of his
opinion before rejecting

Furthermore, the ALJ noted that Dr. Smitbjsinion statement was out of line with other
evidence of record. However, other evidence supported Dr. Smith’s opinion. The opinions of
the consultative examiner, Dr. Lieberman, stated that Kellum had post-traumatic stress disorder
and depression. And Dr. Lieberman ultimatelynegi that Kellum could not work. Although the
ALJ found Dr. Lieberman’s report to be “comprehgasn scope,” the AL&oted that he did not
“interpret [Dr. Lieberman’s] opinion to indicatine claimant could noperform any type of
work, merely the work she performed in thestga Dr. Lieberman’s report, however, does not
support this interpretation. The report specificatgtes “Per [Kellum’s] pervasively anxious
and fearful state it is unlikely that she wouldaide to maintain gainful employment.” And Dr.
Lieberman’s finding of depressiongsnsistent with Kellum’s &ating physician’spinion.

The Veteran’s Administration also made determination on the basis of Kellum’s
depression and awarded her 70 percent servimnected disability. The VA relied upon a
physician’s examination in which that physitialiagnosed Kellum with major depressive
disorder with psychotic features and anxieisorder. The VA also found that Kellum was
unemployable. The ALJ stated that he gave the VA determination no weight because the
independent medical examiner opined that the VA relied heavily on Kellum's complaints.
Although the VA’s disability determation is not binding on the Al that determination lends
support to Dr. Smith’s opinion. In sum, numes other treating medicalources appear to

support Kellum’s treating physician’s opinion.

32 Robinson, 366 F.3d at 1084.



Finally, the ALJ did not specifically stateettweight he gave éhindependent medical
examiner’s opinion and whether he found thautweighed the treatg physician’s opinion, but
it appears that the ALprimarily relied upon Dr. Jonas'’s testimofly“The general rule is that
‘the written reports of medicadvisors who have not personally examined the claimant deserve
little weight in the ovall evaluation of disability. . . . \én the treating physen’s opinion is
supported by medical evidence and is not unacblptarief and conclusory, it is entitled to
more weight on the question disability than the opinion cd physician who fareviewed the
medical evidence, but has never examined the paffenfd noted above, seral sources that
examined Kellum, including Kellum’s treating physician, concluded that Kellum suffered from
depression. It appears tha¢ independent medical examimeached the opposite conclusion.

In this case, the ALJ afforded Dr. Smithéginion no weight primarily due to the
perceived inconsistency betwe&ellum’s diagnosis and her prescribed medication regimen.
Though the ALJ need not formally and exhaustively review each ofKtlaeser factors
concerning the medical opinion @f treating physician, the ALJ should have resolved this
inconsistency. In addition, it does not appeat the ALJ considered the other factors which
tended to support the treating phyaits opinion. Accordingly, th€ourt remands this matter to
the ALJ to seek resolution of the perceived inconsistencies in Dr. Smith’s reports and to more

fully consider the evidence in light of ti@auser factors articulated by the Tenth Circuit.

% The ALJ stated that his findings were based in “good part” on the independent medical examiner’s
testimony.

34 Allison v. Heckler, 711 F.2d 145, 147 (10th Cir. 1983) (quotation marks and citations omitted).
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B. Inadequate Representation of Kkum'’s RFC to the Vocational Expert

Because the Court concludesithhe ALJ failed to resolve the perceived inconsistency
between Kellum’s treating physician’s diagnosis and prescribed medication regimen and failed
to adequately set forth the reasons for giving treating physician’s opinion no weight, the
Court will not reach the remaining issue raifgdKellum. The ALJ's RFC assessment may be
affected by the ALJ’s reconsiderationkéllum’s treating phgician’s opinion.

IT IS ACCORDINGLY ORDERED this 18th day of December, 201Bat the
judgment of the CommissionerREVERSED, and that judgment be temed in accordance with
the fourth sentencef 42 U.S.C. § 405(gREMANDING the case for further proceedings
consistent with this memorandum and order.

IT IS SO ORDERED.

BRIC F. MELGREN
UNITED STATESDISTRICT JUDGE
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