
 

 

I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
MARTI N MARI ETTA MATERI ALS, 
I NC., and HUNT MARTI N  
MATERI ALS, LLC, 
  
    Plaint iffs 
 
 vs.       Case No. 12-2699-SAC 
 
KANSAS DEPARTMENT OF  
TRANSPORTATI ON, and MI KE 
KI NG, in his individual and official 
Capacity as Kansas Secretary of 
Transportat ion, and JERRY YOUNGER, 
in his individual and official capacity 
as Deputy Secretary of Transportat ion 
State Transportat ion Engineer, 
  
    Defendants. 
 
 

MEMORANDUM AND ORDER 
 

  The court  filed a lengthy order back in May that  decided the 

defendants’ m ot ion for judgm ent  on the pleadings pursuant  to Fed. R. Civ. P. 

12(c)  (Dk. 22) , and the plaint iffs’ m ot ion for leave to file first  am ended 

com plaint  pursuant  to Fed. R. Civ. P. 15(a) (2)  (Dk. 31) . (Dk. 59) . The 

plaint iffs have filed a m ot ion for reconsiderat ion (Dk. 60)  supported by a 

detailed m em orandum  (Dk. 61) . With the defendants’ opposit ion on file (Dk. 

67) , the court  will address the pending m ot ion. 

  The plaint iffs (collect ively, “Mart in Mariet ta” )  ask the court  to 

reconsider its ruling that  they do not  have liberty or property interest  in 

being on the Kansas Departm ent  of Transportat ion’s ( “KDOT” )  approved or 
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pre-qualified list  ( “A-List ing/ PQL” )  of concrete aggregate suppliers. They say 

their  m ot ion is necessary because the court ’s order does not  expressly 

m ent ion or apply the test im ony by KDOT’s Fed. R. Civ. P. 30(b) (6)  witness. 

Mart in Mariet ta presum es this test im ony was overlooked in that  they 

understand the court ’s interpretat ion and applicat ion of KDOT’s policies and 

rules to be cont rary to the test im ony.  

  The record should be clear at  the outset . The court  was not  

rem iss in its handling of the deposit ion of Richard E. Kreider, Jr. I ndeed, the 

court  did review and consider carefully all of the plaint iffs’ citat ions to that  

deposit ion as part  of the m aterials subm it ted. The plaint iffs offer no 

authority for the proposit ion that  all evidence subm it ted with the br iefing of 

disposit ive m ot ions should be discussed separately in the court ’s ruling and if 

it  is not , then a party m ay presum e and be r ight ly concerned that  the court  

was unaware of the evidence or overlooked it .  What  the plaint iffs repeatedly 

quote in their  m ot ion for reconsiderat ion is Kreider’s test im ony that  the 

Standard Specificat ions were used in determ ining which suppliers m ade the 

A-List ing/ PQL and that  he did not  regard him self as having the personal and 

unfet tered discret ion to decide which suppliers m ade this list . The court  

believes this test im ony is consistent  with the plaint iffs’ factual allegat ions in 

the com plaints. Consequent ly, when the court  sum m arized those factual 

allegat ions, it  necessarily considered this test im ony. For that  m at ter, the 

court  did not  regard Kreider’s test im ony to add any cr it ical or cont radictory 



 

3 
 

elem ents to the court ’s analysis and conclusions, so it  chose not  to extend 

the length of its order with a separate discussion of the test im ony.  

STANDARDS GOVERNI NG RECONSI DERATI ON  

  As this court  has observed, its rulings “ ’are not  intended as first  

drafts, subject  to revision and reconsiderat ion at  a lit igant 's pleasure.’”  Koch 

v. Koch I ndust r ies, I nc. ,  6 F.Supp.2d 1207, 1209 (D.Kan. 1998)  (quot ing  

Quaker Alloy Cast ing v. Gulfco I ndust r ies, I nc. ,  123 F.R.D. 282, 288 (N.D. 

I ll.  1988) ) , aff’d,  203 F.3d 1202 (10th Cir. 2000) , cert . denied,  531 U.S. 926 

(2000) . A m ot ion to reconsider a non-disposit ive order “m ust  be based on:   

(1)  an intervening change in cont rolling law;  (2)  the availabilit y of new 

evidence;  or (3)  the need to correct  clear error or prevent  m anifest  

injust ice.”  D. Kan. Rule 7.3(b) . A m ot ion to reconsider is not  appropriate if 

the m ovant  only wants the court  to revisit  issues already addressed or to 

hear new argum ents or support ing facts that  could have been presented 

or iginally. Koch,  6 F. Supp. 2d at  1209;  Fulghum  v. Em barq Corp. ,  - - -F. 

Supp. 2d- - - , 2013 WL 589611 at  * 35 (D. Kan. 2013) .   

  I n its m ot ion and m em orandum , Mart in Mariet ta does not  cite or 

apply these standards from  the court ’s local rules. The m ot ion does not  

argue any intervening change in cont rolling law or the availabilit y of new 

evidence. I t  m ay be that  the plaint iffs perceive “ the need to correct  clear 

error or prevent  m anifest  injust ice.”  The m ot ion and m em orandum , however 

fail to fram e the argum ents as establishing “clear error”  or “m anifest  
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injust ice.”  Not  all disagreem ents with the court ’s reasoning and conclusions 

are clear error or m anifest  injust ice. The plaint iffs’ m ot ion sim ply revisits the 

court ’s analysis and, using again the sam e or recast  argum ents, seek to 

have the court  change its m ind. This is not  a proper purpose for the 

plaint iffs’ m ot ion to reconsider.  

ANALYSI S 

  Because Mart in Mariet ta’s m ot ion to reconsider is outside the 

proper scope of the court ’s local rules, this order will not  address all of the 

argum ents offered over the span of thirty- two pages. What  Mart in Mariet ta 

cites as the cr it ical test im ony from  Kreider’s deposit ion does not  cont radict  

what  the court  understood and sum m arized as the plaint iffs’ allegat ions in 

this case.  (Dk. 59, pp. 24-25) . The court  accepted the plaint iffs’ allegat ions 

as t rue that  KDOT, having writ ten and published its Standard Specificat ions, 

would look to them  in m aking decisions about  whether a supplier should be 

on an approved list .  The court  never found, nor assum ed, that  KDOT officials 

had the unbridled discret ion to ignore these cr iter ia or that  they would apply 

them  arbit rar ily in m aking these decisions. The court , instead, considered all 

relevant  statutes and Standard Specificat ions cited by both sides. I t  did not  

rely on just  those provisions that  the plaint iffs isolated and const rued as 

t rum ping all others. The court ’s understanding cam e from  a reasonable 

reading and const ruct ion of the whole. The court  decided that  the governing 

statute, the Standard Specificat ions, and the alleged understandings from  
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them , considered together as a whole, did not  so lim it  KDOT’s discret ion in 

select ing and using concrete aggregate suppliers on state road const ruct ion 

projects as to create a legit im ate claim  of ent it lem ent  in sim ply being on the 

A-List ing/ PQL. The court  believes its approach and reasoning is apparent  and 

adequately explained in the order. Thus, Mart in Mariet ta’s stated reason for 

filing the m ot ion to reconsider is wide of the m ark and arguably m ay be a 

pretext  for having the court  revisit  it s rulings.  

  Mart in Mariet ta m akes a blanket  charge that  the court ’s order 

contains several legal errors beginning with its disregard of the plaint iffs’ 

factual allegat ions and the evidence support ing them . Purportedly, the order 

draws inferences or m akes assum pt ions cont rary to the plaint iffs’ allegat ions 

and evidence, and it  also const rues the plaint iffs’ allegat ions m ost  favorably 

for the defendants. While all of these argum ents are m ade, the plaint iffs’ 

real dispute is with the court ’s refusal to accept  Mart in Mariet ta’s alleged 

legal conclusion that  it  possessed a property interest  in being on the A-

List ing/ PQL by reason of its factual allegat ions. “ [ T] he tenet  that  a court  

m ust  accept  as t rue all of the allegat ions contained in a com plaint  is 

inapplicable to legal conclusions.”   Ashcroft  v. I qbal,  556 U.S. 662, 678 

(2009) .  The court  is “not  bound to accept  as t rue a legal conclusion couched 

as a factual allegat ion.”  Bell At lant ic Corp. v. Twom bley ,  550 U.S. 544, 555 

(2007) . The court ’s ruling that  denied a property interest  did not  involve 

disregarding, weighing, or reject ing the plaint iff’s factual allegat ions or, for 
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that  m at ter, the drawing of inferences or const ruing them  unfavorably to the 

plaint iffs.  

  The plaint iffs br ing their  m ot ion rearguing that  they have a 

property interest  sim ply because KDOT uses substant ive, object ive cr iter ia in 

evaluat ing whether a quarry m ay appear on a pre-approved list  of aggregate 

suppliers. This argum ent  was rejected for several reasons that  are sound in 

this court ’s judgm ent . While the plaint iffs now challenge those reasons on 

the sam e grounds and m ore, the court  rem ains convinced of the soundness 

of its ruling. Nor does the court  see any real value from  extending this order 

with a review and restatem ent  of all of it s reasons and conclusions.  

  Suffice it  to say, the statutory and regulatory fram ework, as well 

as the indust ry understanding of it  as alleged, shows KDOT had broad 

discret ion in determ ining the acceptable quality of road const ruct ion 

m aterials and it  did not  const rain this discret ion through its ongoing 

developm ent , use, and review of those standards. I nstead, KDOT first  

established in the statute and preserved in the regulatory fram ework the 

discret ion necessary to insure that  only quality m aterials are used in state 

highway const ruct ion. The court  does not  find in this fram ework a 

m eaningful and substant ive lim itat ion on KDOT’s unilateral discret ion to 

establish or change those standards and to enforce the sam e throughout  the 

applicat ion and const ruct ion process. The plaint iffs did not  allege “ that  

KDOT’s discret ion to change or add to the specificat ions or to the 
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requirem ents found in cont ract  docum ents is subject  to any procedural 

lim itat ions outside of a specific cont ractual relat ionship which has not  been 

alleged here.”  (Dk. 59, p. 35) . KDOT put  in place a “process of inspect ion, 

test ing and approval . .  .  to benefit  KDOT, not  the cont ractor or its third-

party suppliers.”  (Dk. 59, p. 34) .  The fram ework “cannot  be plausibly 

interpreted as m eaningfully lim it ing KDOT’s discret ion as to allow rem oval 

only upon what  could be likened to just  cause.”  I d.  at  36. On these grounds 

and those m ore fully stated at  pages 29-42 of its pr ior order, the court  

rejects the plaint iffs’ legal conclusion as alleged that  it  has a property and 

liberty interest  as claim ed. The plaint iffs’ m ot ion for reconsiderat ion is 

denied.  

  I T I S THEREFORE ORDERED that  the plaint iffs’ m ot ion for 

reconsiderat ion (Dk. 60)  is denied. 

   Dated this 2nd day of October, 2013, Topeka, Kansas. 

 

                                  s/  Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

 


