AKH Company, Inc. v. Universal Underwriters Insurance Company Doc. 514

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

AKH COMPANY, INC.,
Plaintiff,
V. Case No. 13-2003-JAR-KGG

UNIVERSAL UNDERWRITERSINSURANCE
CoO,,

Defendant.

MEMORANDUM AND ORDER

This is an insurance coverage disfilezl by AKH Company, Inc. (“AKH”) against its
insurance carrier, Universal Underwriters Insurance Company (“UUIC”), arising out of a
trademark infringement action between AKH anthird party that UUIC defended and settled
under a reservation of rights (“RT litigation”). dlparties assert clainagainst one another that
exceed five million dollars. This case has bpending for over five years now, largely due to
what Magistrate Judge Gale has aptly desdrdme“an inordinate number of increasingly
contentious discovery abusésy AKH. Eight motions to compgand three motions for
sanctiondhave been decided against AKH at leagtart thus far. The most recent set of
disputes resulted from discovery by UUIC iitKH’s finances, in furtheance of UUIC’s claim
for punitive damages. This discovery revealed thKH may have transferddats assets to avoid
any judgment that may be awarded to UUIC in taise. Judge Gale issued two orders dealing

with this issue: (1) an October 24, 2017 Mear@lum & Order Denying Defendant’s Motion to
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Amend Counterclaim and Adearties (“October 24 Order*)ruling that Defendant may not
amend its counterclaim to add related corporatiéenand individual owrms of AKH as parties
and claims of fraudulent transfer and akgo; and (2) a November 14, 2017 Memorandum &
Order on Motion for Sanctions, finding among ottiengs, an “on-goingféort by Plaintiff to
obstruct discovery of its finandiatatus,” and as a sanctioecommending an adverse inference
instruction that if punitive damages are awarded, the jury may consider Plaintiff’'s net worth
unlimited for the purpose of evaluating the appropriate amount of punitive damages (“November
14 Order”)?

Now before this Court are the parties’ resfive objections tdudge Gale’s recent
Orders: UUIC’s Motion for Review of MagisteJudge Gale’s October 24, 2017 Order (Doc.
498), and AKH’s Objection to Magistrate Judgale’s Order Dated November 24, 2017 (Doc.
501). The motions are fully briefed and the Cougrispared to rule. As described more fully
below, the Court grants UUIC’s motion for reviand allows leave to amend. UUIC shall file
its proposed amended counterclaim forthwith. Toeart grants in part AKH’s objection to the
November 14 Order. The Court finds no cleareimaudge Gale’s determination that sanctions
are appropriate, or that an adverse inferensteuation is appropriate. However, the Court
modifies the recommended adverse inferenstuction that should be submitted by UUIC
before trial. The Court reminds AKH of &®ntinuing discovery obligations under Fed. R. Civ.
P. 26(e), and warns that any further dissipatioassets prior to judgment may result in much

harsher sanctions.
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Background

AKH filed this case seeking a declaratioatttklUIC breached its duties to defend, settle,
and act fairly and in good faith with respézthe RT litigation. UUIC brought counterclaims
for declaratory relief and breach of contractiagsout of its defensenal settlement of the RT
litigation, and sought reimbursemenftthe settlement funds. Entually, after a period of
discovery, the parties amended their pleading#idgeatort claims agaih®ne another, based on
documents obtained during discovery. UUIC se@knong other things, punitive damages on its
fraud and fraudulent concealment claims. akeady stated, the case has involved many highly
contentious discovery motions, applicatiortleé crime-fraud exception to certain documents
otherwise covered by ttatorney-client prvilege, and the imposition of sanctions against AKH.
The instant motions are hopefutlye last in a long line afuch contentious motions.

In late 2016, UUIC moved to compel docurtgeand for leave to appoint an expert
relating to AKH’s financial condition. Judggale granted in part the motion as to AKH’s
financial viability, profit and loss statenmtsnannual statements, balance sheets, and
expense/revenue reports for 2011 through theent, certain tax returns (including the
individual tax returns for Hratch, Andy, asergio Andonian), and UUIC’s request for a
forensic accounting and damages expeticcording to UUIC, this discovery was sought largely
in furtherance of its punitive damages claim, and because the discovery up to that point had not
explained how “AKH went from a company thapoeted eight-figures isales revenues in 2012
to reporting $0 in subsequent years, eveugh AKH'’s chain of successful discount-tire stores

in California still appearetb be fully-operational®” Also, in the spring of 2017, UUIC deposed
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AKH co-owner Hratch Andonian and its formercountants. Based on this discovery, UUIC
moved for leave to amend to “add new relatedigmend to add new claims that focus solely on
AKH'’s satisfaction of any judgmen.”UUIC moved to add claimsf fraudulent transfer and
alter ego liability against AKH and new relateakties Andonian Enterprises, Inc.; 55, Inc.;
TireNetwork Group, Inc.; Andy Andonian; andatch Andonian. UUIC claims that its
discovery uncovered efforts by AKH after this lawsuas filed to divert kits assets to other
related entities owned by thensa individuals in order to reler AKH essentially judgment-
proof. The proposed fraudulent conveyance claatestthat AKH is “essentially a shell at this
point, serving no purpose other tharitigate this action. AKHs systematically devaluing
itself which could result in AKHs potential inability to pagny judgment against it for its
tortious and other misconduct. The alter ego claim asks thew@t to disregard the legal fiction
of corporate separateness and treat AKH aagtbposed new parties as alter egos of one
another. The claim alleges various ways inclvtihe proposed new defendants have transferred
assets and diluted AKH, and argtlest treating them all separitéwould serve as a cover for
fraud and illegality and promote an injusticé.”

UUIC further argues that AKH and its counaéfirmatively misled it and Judge Gale
about the many asset transfers after this casdiled, misrepresenting that its “finances had
changed simply because the market for tirelegtawas not what it once was,” and that “the

financial position of Andonian Enterprises ‘has relevance to any issues in this case.

8Doc. 481 at 5.
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AKH opposed the motion for leave to amend, arguing undue delay, prejudice, and futility
of amendment. AKH contended that the additbthe proposed claims and parties would delay
the case even further by requiriagother round of discovery and tioms practice as to the new
claims and counter defendants. Moreo¥étH argued that amendment to add the proposed
new parties would be futile because they laekrdqjuisite minimum contacts with the State of
Kansas, and therefore UUIC’s claims againehiltould not withstand motion to dismiss for
lack of personigurisdiction.

Judge Gale denied the motion for leavartend in his October 24 Order. First, he
determined that the motion is governed by both RecCiv. P. 15(a) and the joinder rules in Fed.
R. Civ. P. 19 and 20, yet the parties failed to adslthe joinder rulesludge Gale found that the
proposed new parties were not required, and hiindddo exercise hidiscretion to allow UUIC
to add them at this juncture:

The question, then, is whethe fraudulent conveyance or
alter-ego claim against a thirdrpaasserted for the purpose of
reaching assets of the third paid enforce judgment Defendant
has not yet obtained, is as t@ipliff and the third parties, “any
right is asserted against thenmjity or severally, or in the
alternative with respect to or ang out of the same transaction or
occurrence” within the meaning Biule 20. Itis not. The
Defendant’s substantive claimstims case arising out of the
insurance transaction are solely agaiPlaintiff. The third parties
are, at least technically, strangeryghose claims and will not share
primary liability with Plaintiff, even if the third party assets
become vulnerable to the exéion of that judgment. The
fraudulent conveyance and aleggo claims are separate, and
involve separate allegatioasd factual issues and, like a
garnishment or other judgment enforcement action, may be
brought as a separate action if and when Defendant obtains
judgment against Plaintiff.

Even if the proposed thirgarty claims could now be
brought under Rule 20, the Courbwd not exercise its discretion
to add those parties at this timé€hose claims may be brought
after judgment in this case. Thase contingent on the outcome of



the existing claims. Adding theew parties would essentially
create a wholly new claim withew issues, with discovery and
litigation in a case which has altalasted almost five years and
is not yet ready for trial. The weparties would be strangers to the
very-substantial litigation and digeery which has already ensued,
and not bound by discovery and rgito date. There is little
reason to insert these new parties into the presentmix.

In addition to seeking leave to amehld)IC sought sanctions against AKH for its
misconduct in unearthing the true financial pretof AKH. Judge Gale agreed that AKH’s
conduct, considering its extensive past discpwaisconduct in this case, was sanctionable.
Judge Gale described it as “am-going effort by Plaintiff to olisuct discovery of its financial
status,” that warrants “an approgpéaanction . . . which will allow the parties to move past this
issue towards resolution of the merits of this cd3eltidge Gale determined that AKH should
be sanctioned for failure to prepare Hrafatdonian for deposition on the issue of AKH’s
finances, and for concealing or destroying @asi documents responsive to UUIC’s discovery
requests about AKH’s finances. Judge Galeifipalty recommended tthe undersigned:

as a sanction for the discoveyuses relating to the production of
information concerning the finantaorth of Plaintiff, that the
District Court and the Jury heermitted, if punitive damages are
awarded, to consider Plaintifffeet worth unlimited for the purpose
of evaluating the appropriate amount of punitive damages. An
appropriate instruction in thatgard should be given, tailored to
address the substantive relevaat#at consideration under the

applicable law. Plaintiff shouldot be permitted to rebut that
consideration either by evidence or arguntént.
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. Motion for Leaveto Amend and to Add Parties

A. Standard

Fed. R. Civ. P. 72 allows a party to provageecific, written objections to a magistrate
judge’s order. The applicable standard eie®w depends on whether the magistrate judge’s
order relates to a dispositive or nondispositbgeie. A nondispositve decision is reviewed under
a clearly erroneous or contray law standard, and a disjitds order is reviewed de nove.
The parties here disagree about whether J@dde's October 24 Order should be considered
dispositive or nondispositive under Rule 72.

Under the more deferential standard #galies to this Gurt’s review of a
nondispositive order, the Court must affirmess “the entire evidee leaves it ‘with the
definite and firm conviction that a mistake has been committ€das to legal matters, “the
Court conducts an independentieav and determines whetheetmagistrate judge ruling is
contrary to law.®” “Under this standard, the Court contiua plenary revievand may set aside
the magistrate judge decisiornitibpplied an incorrect legal stdard or failed to consider an
element of the applicable standatfl. The Court need not deteine whether the October 24
Order is dispositive or not because even if éassidered nondispositive, the Court grants
UUIC’s objection. As described more fully below, leave to amend to add claims against AKH
should have been granted under Rules 15 andivé&en this ruling, the Gurt also finds that

leave to amend to add the proposed additiongiggashould have been granted under Rule 20.

15Fed. R. Civ. P. 72.

%¥In re Motor Fuel Temp. Sales Pracs. Lifig07 F. Supp. 2d 1145, 1148 (D. Kan. 2009) (qudBeglot
Oil Corp. v. Sparrow Indus847 F.2d 1458, 1464 (10th Cir. 1988)).

4.
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B. Additional Claimsunder Rule 15

UUIC first argues that Judge Gale erred byufsing solely on the federal joinder rules
and by not applying the liberal pleading standarBled. R. Civ. P. 15(a). When a motion for
leave to amend is filed that seeksatl parties who amot indispensabldyothRules 15 and 20
govern!® In this case, Rule 16 must be considieas well because UUIC’s motion was raised
well after the deadline set forth in the Scheduling Order for filing motions to athend.

Judge Gale determined that the partiesliyHailed to address #hjoinder rules, and
therefore regardless of whether UUIC’s aaiment may be permissible under Rule 15, under
Rule 20 the motion to add parties should be etkniJUIC argues that lgroceeding directly to
a Rule 20 analysis, Judge Gdld not consider the proposedmelaims against existing party
AKH. The Court agrees. UUIC’s ProposedtiiriAmended Counterclaim includes two new
claims against existing party AKH and the proposed parties. Count X4 alleges a claim of
Fraudulent Transfers Pursuaatthe California UniformVoidable Transactions Aét. Count
XV alleges alter ego liability against AKH and thew entities. Judge Gale did not separately
consider whether the proposadditional claims against AKH pass muster under Rules 15 and
16, nor did he consider those mila relation to the additionalaims against the new parties.
This Court therefore proceeds to conduct that analysis de novo.

Where a party seeks to amend to addve caunterclaim or claim after a scheduling

order deadline passes, that party must stf@jvgood cause for seelg modification under Fed.

In re Motor Fuel Temp. Sales Pracs. Lifig61 F.R.D. 577, 583 (D. Kan. 2009hite v. Graceland
Coll. Ctr. For Profl Dev. & Lifelong Learning, IngNo. 07-2319-CM-GLR, 2008 WL 205908, at *1 & n.2 (D.
Kan. Feb. 21, 2008).

20Gorsuch, Ltd. v. Wells Fargo Nat'l Bank Ass#71 F.3d 1230, 1241 (10th Cir. 2014). The last
scheduling order that contained a motion to amend deadline was filed on April 9, 20&iicgrat May 6, 2014
deadline. Doc. 141.

2ICal Civ. Code 88 343%t seq



R. Civ. P. 16(b)(4) and (2) satisfam of the Rule 15(a) standaréf” The good cause

requirement “may be satisfied, for examgle plaintiff learns new information through
discovery.?® Here, UUIC’s new claimare based on information learned through late-produced
discovery. And as documented in the Novenf¥eOrder, this new discovery followed a long
period of concealment and neslding statements by AKH aboutfitsancial stats. UUIC did

not delay in seeking amendment once it learned taeit put it on notice aofs new claims. The
good cause standard is met.

Under Rule 15(a), leave to amend a complisifireely given when justice so requirés.

A party is typically granted leato amend under this rule usdethere is “a showing of undue
delay, undue prejudice to the oppasparty, bad faith or dilatg motive, failure to cure
deficiencies by amendment previoualiowed, or futility of amendmeng® A proposed
amendment is futile if the amended complaint would be subject to disitisa4lile liberality
of amendment is important, it is equally important titlaere must be an end finally to a
particular litigation.2’

As stated above, there is no basis to tatethat UUIC unduly delayed in seeking
amendment. The proposed amended claimgartees are based on newly obtained information
provided by AKH in discovery; information that it delayed in providing, and in some instances
concealed to UUIC, warranting sanctions. Tlen€finds no undue delay. Similarly, the Court

finds no showing of undue prejudice to AKHahowing leave to amend. “Typically, courts

22Gorsuch, Ltd.771 F.3d at 1241.

2d.

2Fed. R. Civ. P. 15(a)(2).

2Duncan v. Manager, Dejpof Safety, City & Cty. of Denve397 F.3d 1300, 1315 (10th Cir. 2005).
26Anderson v. Merrill Lynch Pierce Fenner & Smith, [rs21 F.3d 1278, 1288 (10th Cir. 2008).
2’Pallottino v. City of Rio Ranch@1 F.3d 1023, 1027 (10th Cir.1994).



‘find prejudice only when the amendment unfaaffects’ a party’s ability to prosecute or
defend the lawsuit?® The claims asserted in CoudtXVI and XV are based on information
within the control of AKH, its owers, and the relatedtéres. In fact, the claims are based on
facts known to and concealed by AKH, so th&reuld be no unfair surprise. AKH was put on
clear notice that UUIC sought discovery of itsdinces in support of its punitive damages claims
going back at least to 2016. While the propased claims and parties may require some
additional discovery, the Court is confident thatsinaf that discovery was completed as part of
UUIC’s punitive damages discovery that preceded the filing of the motion. To the extent some
limited discovery may be warranted, the Caloés not find that kauses undue prejudice to
AKH, particularly in light of its conduct givingse to the proposed new claims. Due entirely to
AKH'’s own discovery misconduct, which has neceeded multiple motions to compel and for
sanctions, multiplied by the parties’ many objections to Judge Gale’s orders, this case has not yet
proceeded to a pretrial order, nor is theraad tlate or dispositive motions deadline on the
horizon. Despite this Court’s dissdigistion with the slow pace diis case, it is confident that
AKH can and will complete the limetd discovery required to mouatdefense to these two new
counterclaims in a reasonable period to allow tihedule in this case to move toward a decision
on the merits.

AKH also complains that adding the new claiagginst new parties will cause prejudice
by requiring another round of motions to dismiss as to the new parties, primarily based on its
claim of lack of personal jurisdiction. Agaitmne Court will not find prejudice to AKH given the

misconduct found by Judge Gale in his Noven##eOrder. The Court sets forth below a

28See Layne Christensen Co. v. Bro-Tech Goip. 09-2381-JWL-GLR, 2011 WL 3847076, at *4 (D.
Kan. Aug. 29, 2011) (quotingfinter v. Prime Equip. Co451 F.3d 1196, 1205 n.4 (10th Cir. 2006)).
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condensed schedule for the parties that includbsra geriod of discovery that will be limited in
scope, and an expedited briefing deadline for any motion to dismiss that AKH wishes to file as to
these new claims and parties. There isgason why the case cannot proceed to a pretrial
conference prior to resolot of that motion; but the Court leavibés to Judge Gale’s discretion.

The Court finds no bad faith or dilatory b&ka by UUIC, nor is there evidence that it
failed to cure deficiencies in previous arderents. AKH lodges no futility argument about the
additional claims against AKH, but argues ttiet claims against theew parties are futile
because the Court lacks personal jurisdiction. @tdplies that it has &dblished a prima facie
case of personal jurigdion given its allegations that the ngarties are alter egos of AKH. The
Court declines to decide the issof personal jurisdiction in theontext of a motion for leave to
amend. Instead, the Court finds that thegaitens in the proposed amended counterclaim
support UUIC’s assertion of personal jurisdiatioy alleging sufficient jurisdictional fact8 and
defers ruling on the issue until a fully briefed motion to dismiss is before the Court. In the
interest of avoiding further pnatcted litigation, the Court wiliet forth an expedited briefing
schedule for such motion at the end of this Order.

The Court grants UUIC’s motion to review Judge Gale’s decisioleny leave to amend
under Rules 15 and 16 because he failed to perfloe necessary analysis under those rules.
After conducting a de novo review of theposed amendments under Rules 15 and 16, the

Court finds that leave to amend should be granted.

2See Luc v. Krause Werk GMBH & C289 F. Supp. 2d 1282, 1290-91 (D. Kan. 2088 also Patin v.
Thoroughbred Power Boats, In@94 F.3d 640, 653 (5th Cir. 2002).

11



C. Additional Partiesunder Rule 20

Judge Gale focused his analysis on UUI@guest to add new parties in proposed
Counts XIV and XV. He found that joinder was nequired under Rule 19, so he proceeded to
consider whether to grant pessive joinder under Rule 20. Ri6(a)(2) setsut a two-part
test: (1) whether the claims against defendarge aut of the same traaction or occurrence;
and (2) whether there are common questions oblafact to all defendants. The purpose of
Rule 20 is “to promote trial convenience angedite the final determination of disputes,
thereby preventing multiple lawsuit¥”Like Rule 15, it “is to beonstrued broadly and ‘joinder
of claims, parties, and remediis strongly encouraged?”

Judge Gale determined that UUIC’s proposed claims did not arise out of the same
transaction or occurrence as theurance dispute and tort claith&t gave rise to this action
because the they are premised entirely on coridatpostdated the filing of the Complaint in
this case, and are unrelated to the insurangerage dispute. Because if and when UUIC
obtains judgment the new claims may be broaghd separate action, or in a supplemental
proceeding, he found that to add them to thesady-protracted proceedings would defeat the
goal of Rule 20 to avoid delay and expense.

Although Judge Gale correctly applied Rulet@@he motion for leave to add parties to
this litigation, he did not comder it in conjunction with Rules 15 and 16. When the liberal
pleading standard in Rule 20 is considered aleitiyg this Court’s deterimation that amendment
is proper under Rules 15 and 16 thourt determines that the tiom to add parties should have

been granted. First, the Cofirtds that the new claims and parties are part of the same

SODIRECTV, Inc. v. Barre220 F.R.D. 630, 631 (D. Kan. 2004) (quoting 7 Charles Alan Wright, Arthur R.
Miller & Mary Kay Kane, Federal Practice and Procedure § 1652 (3d ed. 2001)).

31d. (quotingBiglow v. Boeing C¢201 F.R.D. 519, 520 (D. Kan. 2001)).
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transaction or occurrence as the original claiffisransaction’ is a woraf flexible meaning. It
may comprehend a series of many occurrences, depending not so much upon the immediateness
of their connection as updheir logical relationship® Courts are usually “inclined to find that
claims arise out of the same transactionamuorence when the likelihood of overlapping proof
and duplication in testimony indicatéhat separate trials wouldsult in delay, inconvenience,

and added expense to thetjgs and to the courf® Here, although AKH and the related

entities’ conduct after 2013 wasmporally separate from tloeeiginal dispute, it was in

furtherance of avoiding a judgment on those ogbataims. Moreover, the Court agrees with
UUIC that requiring it to file adbsequent lawsuit to allege tieedaims runs counter to the
purpose of Rule 20 to avoid multiple lawsuits.v&i that the parties have not yet established a
pretrial order or summary judgment deadlitines Court finds that adding the proposed new
claims and parties at this junce would promote trial convesrice and avoid a potential second
lawsuit. Finally, the Court is persuaded thasth allegations are relevant to the existing punitive
damages claim against AKH. There will be ogpding proof and duplication of testimony as to
the financial transfers that forthe basis of UUIC’s new claims.

These new parties are no strangers to ttiggation. UUIC has set fth in detail in the
proposed amended counterclaim the lengthehich AKH and its owners have attempted to
shield AKH from liability since thisuit was filed. If true, the alimtions show that they looted
AKH after this lawsuit was filed, created newgorate entities to hold all its assets, and
rendered it essentially a shellrporation. UUIC alleges that the funds of these actors are

commingled and that they lack corporate rdsdo document the many transfers that have

321d. (quotingMosley v. Gen. Motors Corpd97 F.2d 1330, 1333 (8th Cir.1974)).

33d. (quoting 7 Charles Alan Wright, Arthur R. Millé& Mary Kay Kane, Fedet@ractice and Procedure
§ 1653).
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occurred since 2013. The Andonians have be@nately involved in this lawsuit from its
inception as co-owners of AKH, and UUIC alledleat they created theew corporate entities
for the express purpose of avoiding payijgdgment in this matter. Under these
circumstances, and construiRgle 20 broadly as it must,dfCourt finds UUIC’s motion for
leave to amend and add parties should be granted.

Considering AKH’s troubling conduct in thigigjation so far, the Court would be remiss
if it did not address thpossibility that AKH may attempt to ffther transfer assets and create
new alter egos between the time of this Orderamy judgment that may be issued. The Court
has formulated a combination of amendmentsarttions to provide U@ a fair opportunity to
litigate all its related claims, and to defeKH from continuing the course of conduct
documented in the lengthy case record thusAd¢H is reminded of its continuing obligation to
supplement its discovery responses based oméadial condition under Rule 26(e). If similar
conduct is brought to this Courtdtention before this case canhmard on the merits and tried,
AKH is warned that amendment will not be waarted because the Court will be inclined to
impose a much harsher sanction, up to and imojudismissal of its claims and judgment in
favor of UUIC on its claims.

I[Il.  Sanctions

The Court turns to AKH’s objection to Jud@ale’s recommendation in the November
14 Order that this Court provide an adverse inference instruction to the finder of fact if punitive
damages are awarded to consider AKH swertth unlimited for purposes of evaluating the

amount of punitive damages. Judge Gale recomntbatishe instruction be tailored to the case

14



under the applicable law and that AKH should m®fpermitted to rebubat consideration by
evidence or argume#t.

Because this portion of Jud@ale’s Order is a recommended disposition, the Court must
consider timely objections by AKH de novaydh“may accept, reject, or modify the
recommended disposition; receiugther evidence; areturn the matter to the magistrate judge
with instructions.?® AKH objects that Judge Gale’ssemnmended adverse inference instruction
violates its right talue process.

Under California law, which the parties appuhe stipulated wouldpply to UUIC’s tort
claims that form the basis of the request for punitive daniidles,wealth of the defendant is a
relevant factor in determining the appropriate amount of punitive darfageslitionally, when
a later court reviews a punitive damages award to determine whether it was excessive as a matter
of law, the Court must be fully informexbout the financial condition of the defend#hfrhis is
because the wealth of the defendartirectly relevant to detaine whether the award will deter
future conduct, or instead whethe light of the defendant’svealth and the gravity of the
particular act, [it] exceeds the levaaessary to properly punish and detér.”

Also, the Due Process Clause of the Feemth Amendment prohibits overly excessive
punitive damage award8. The Supreme Court has counseled that:

Jury instructions typically leavitbe jury with wide discretion in

choosing amounts, and the presentation of evidence of a
defendant’s net worth creates theguttal that juries will use their

3Doc. 501 at 45-46.

%Fed. R. Civ. P. 72(b)(3).

3Doc. 506-1.

S’Neal v. Farmers Ins. Exglb82 P.2d 980, 990 (Cal. 1978).

38Adams v. MurakamB13 P.2d 1348, 1350-51 (Cal. 1991).

39d. (quotingNeal 582 P.2d at 990).

40State Farm Mut. Auto Ins. Co. v. CamppBB8 U.S. 408, 416-17 (2003).

15



verdicts to express biases agalmgtbusinesses, particularly those
without strong local presencesOur concerns are heightened
when the decisionmaker is presented, as we shall discuss, with
evidence that has little beag as to the amount of punitive
damages that should be awardedgM&ainstructions, or those that
merely inform the jury to avoitpassion or prejudice,” do little to
aid the decisionmaker in its taskassigning appropriate weight to
evidence that is relevant and evidence that is tangential or only
inflammatory™

The Court shares AKH’s concerns abowt thue process implications of a jury
instruction that dictates a finding of unlindt@et worth based on this language in$i&te Farm
case. While it is true that the recommenutetiruction would only apply if the factfinder
awarded punitive damages in the first instancegapad, it would encourage the jury to render
an award based on passion or prejudice, peatgntiiolating the Burteenth Amendment.

The Court instead modifies Judge Gale'sommended disposition and agrees to provide
adverse inference instructions that the jungy draw a negative inference for purposes of
punitive damages from tHact that AKH withheldor obfuscated infornten that it moved or
transferred all its assets out of AKH to avbability or a damages award in this case.
Moreover, if the jury finds in favor of UUIC orsitfraud claims, and if it finds in favor of UUIC
on the alter ego claim, the Court will further gt the jury that irsetting the amount of
punitive damages against AKH, it may consider the combined net worth of all counter-
defendants when it considers thealtie of the defendant. The Colelieves that these adverse
inference instruction® coupled with UUIC’s ability tovame AKH’s alleged alter egos and

argue a fraudulent conveyanceahy, effectively serve to sation AKH for the violations

identified by Judge Gale amaovide proportionate relief tdUIC for AKH’s misconduct.

4d. at 417-18 (quotinglonda Motor Co. v. Orberp12 U.S. 415, 432 (1994)) (citations omitted).

4These are in addition to the adverse inference instruction already recommended as to another issue, set
forth in Judge Gale’s January 29, 2016 Order on sanctions. Doc. 375, adopted by Doc. 400.
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IT ISTHEREFORE ORDERED BY THE COURT that UUIC’s Motion for Review
of Magistrate Judge Gale’s @ber 24, 2017 Order (Doc. 498)gsanted. UUIC shall file its
proposed Fifth Amended Answer and Counterclarthwith. The parties shall be allowed an
additional period of no longer than six (6) we&kgonduct discovery on the new claims alleged
in the Fifth Amended Answer and Counterclaiithe scope of permissible discovery will be set
forth by the Court in a subsequent order. Anytiarmoto dismiss these new claims or parties for
lack of jurisdiction shall be filed no later thtrirty days after service on the new parties.
Responses are due fourteen (14) days aftemibtion; replies are due seven (7) days after
service of the response. These briefs shdihtiged to ten (10) pages in length. This case can
now move forward with the setting of a pratrtonference, at Judge Gale’s discretion.

IT ISFURTHER ODERED that AKH’s Objection to Magitrate Judge Gale’s Order
Dated November 24, 2017 (Doc. 501pisnted in part. The Court modifies the recommended
adverse inference instructions as set forth in this Order.

IT 1SSO ORDERED.

Dated: April 30, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE
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