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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
MARTHA AGNEW,
Plaintiff,
V.
Case No. 13-2024-EFM
ACHIEVEMENT SERVICESFOR
NORTHEAST KANSAS, INC.,

Defendant.

N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the court on plaifsi motion to file an amended complaint

(Doc. 25). For the reasons set forth belplaintiff's motionshall be GRANTED.

Background
This is an action against plaintiff's foememployer for violaon of the Americans
with Disabilities Act (“ADA”).! Highly summarized, after nearly 22 years of
employment with defenadd, plaintiff was diagnosed witlnterstitial cystitis in May
2011. In November 2011, plaintiff alleg¢hat she requested accommodations to her
work location and scheduldue to her condition. IrDecember 2011, defendant
terminated her. In her two-count complaint, plaintiffeges that defendant first

discriminated against her basaa her disability and retaliatedjainst her for engaging in

142 U.S.C. § 12101 et seq.
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protected activity under the ADA. Plaintseeks to amend hermoplaint to include a

count for violation of the Familgnd Medical Leave Act (“FMLA"Y.

Standard

The standard for permitting a party tomend his or her complaint is well
established. Without an opposing party’sisent, a party may ame his pleading only
by leave of the coutt. Although such leave to amenchél be freely given when justice
so requires,” whether to grant leais within the court's discretidn.In exercising its
discretion, the court must be “mindful of thpirit of the federal rules of civil procedure
to encourage decisions on the merisher than on nte technicalities® The court
considers a number of factors in decidwgether to allow an amendment, including
timeliness, prejudice to the other patad faith, and futility of amendmeht.

When the proposed amendment is offleedter the deadline in the scheduling
order for amending pleadings has passed, H®isase here, Fed. R. Civ. P. 16(b)(4) is
implicated. It provides that a “schedule @y modified only for good cause and with
the judge’s consent.” *“Judges in this Dist have consistently applied a two-step

analysis based on both Rulé(b) and Rule 15(a) whereciding a motion to amend a

42 U.S.C. § 2601 et seq.

® Fed. R. Civ. P. 15(a). A party may amendpitsading once as a matter of course before a
responsive pleading is filed. The time for authieg “as a matter of course” is long past.

*J. Vangel Elec., Inc. v. Sugar Creek Packing Co., 2012 WL 5995283, at *2 (D. Kan. Nov. 30,
2012) (citingPanisv. Mission Hills Bank, 60 F.3d 1486, 1494 (10th Cir. 1995)).

® Hinkle v. Mid-Continent Cas. Co., 2012 WL 2581000, at *1 (D. Ka July 3, 2012) (citing
Koch v. Koch Industries, 127 F.R.D. 206, 209 (D. Kan. 1989)).

® Minter v. Prime Equip. Co., 451 F.3d 1196, 1204 (10Cir. 2006) (quoting=oman v. Davis,

371 U.S. 178, 182 (1962)).



complaint filed past the scheduling order deadline.In these cases, the court “first
determines whether the moving party hasl#stiaed good cause within the meaning of
Rule 16(b)(4) so a® justify allowingthe untimely motion® Only after a finding that
“good cause” has been shown will the commbceed to the second step and evaluate
whether the more liberal Rule 15(a) standardamendment has beeatisfied. “Good
cause” under Rule 16(b)(4) requires theving party to “show that the amendment
deadline could not have bearet even if [she] hadcted with due diligenc€.” A lack of
prejudice to the non-moving pargoes not demonstrate “good cau¥e.” With these

standards in mind, the court evaluates plaintiff’s motion.

Discussion
A. Good Cause under Rule 16(b)(4)

The scheduling order estatied an October 3, 201#eadline for any motion to
join additional parties or totherwise amend the pleadingsAccordingly, the motion to
amend is untimely unless plaintiff shows “good cause” for modifying the scheduling
order deadline.

Plaintiff asserts that oplduring discovery did she den that defendant employs
the requisite 50 people to make the FMLA aggtlile to the facts dhis case. Defendant

argues that plaintiff could have stated anlFAtlaim regardless of whether she was sure

" Carefusion 213 v. Professional Disposables, 2010 WL 4004874, at *3 (D. Kan. Oct. 12,
2010)(citations omitted).

%1d.

o1d.
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1 Scheduling Order, Doc. 13.



about the precise number of defendamiaployees. Defendant further argues that
plaintiff's failure to timely amend is due teer own lack of diligence, and cites the case
of J. Vangel Electric'? as support.

However,Vangedl is distinguishable because thaiptiff failed to inquire about or
inspect the wiring adequacy until long after the scheduling order de&tlliHere, the
court finds that plaintiff's counsel engaged reasonable inquinas to the number of
defendant’'s employees. Based on the factslae to plaintiff,she believed that the
FMLA was inapplicable. This belief was nlo¢ld by plaintiff alone; in fact, defendant
itself believed it employed only 31 persdfisHowever, in November 2013, plaintiff’s
counsel learned that some *“residentsitBconsumers of defendant’s care facility”
actually receive paychecks from the defendauich would increas¢he number of its
employees to more than 50rpens. Plaintiff did not dejain filing its motion to amend
on December 3, 2013.

An additional pointof distinction fromVangel is that the request to amend was
filed after the pretrial order was entered and discovery was complete. Here, discovery is
not yet complete and the prafrconference has not been held light of the reasonable
inquiry of plaintiff and the procedural postuoé this case, the court finds that plaintiff

has established “good cause” under Fed. R. Civ. P. 16(b)(4).

12 See J. Vangel Elec., Inc. v. Sugar Creek Packing Co., 2012 WL 5995283, at *2 (D. Kan. Nov.
30, 2012) (denying defendant’s motion to amendoatsterclaim in part for failure to show good
cause).

31d. at *2.

4 Pl.’s Reply, Doc. 29 at Ex. A (Dec. 16, 2013 email from Kyle Belew).
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B. Rule 15 Standard

Upon finding “good cause,” the court musgsess whether the more liberal Rule
15(a)(2) standard for amendment has beéisfea. Defendant focuses on good cause
and the underlying factors of timeliness atelay but does not address the issues of
futility or bad faith. For theeasons discussed above, ttwaurt finds that the motion
should not be denied ondlbasis of undue delay ortimeliness under Rule 15(a)(2).

In general, permission to amend “is liberally granted where there is no
prejudice.’® As the non-moving partylefendant bears the burden of demonstrating that
it would be prejudiced bthe proposed amendméfit.Notably, defendant does not raise
the issue of prejudice. Further, a finding ppejudice typically occurs only when an
amendment would “unfairly affect the defendamterms of preparing [its] defense to the
amendment® Whether the amended claim rais@gnificantly new factual issues and a
different subject matter are factors to be consid&tddere, the plaintiff's original ADA
claim and the requested amendment (FMLANtain “significant overlap in the factual
underpinnings and defengesd therefore this court finds no prejudice.

Plaintiff has satisfied her burden to shgeod cause, and mdant has not met

its burden to show prejudiceln light of the above, an#leeping in mind the court’s

1> Minter, 451 F.3d at 1208 (internal citation omitted).
16 Rural Water Dist. No. 4, Douglas Cnty. v. City of Eudora, Kansas, 2008 WL 1867984, at *3
(D. Kan. Apr. 24, 2008).
1; Minter, 451 F.3d at 1208 (internal citation omitted)
Id.
Yd.



preference for making decisions on the merits,dburt therefore grants plaintiff leave to

amend her complaint.

IT IS THEREFORE ORDERED that plaintiffs motion (Doc. 25) is

GRANTED. Plaintiff shall file her amnded complaint on or befodanuary 27, 2014.

IT ISSO ORDERED.
Dated at Wichita, Kansas this 16th day of January 2014.
S/ Karen M. Humphreys

KAREN M. HUMPHREYS
United States Magistrate




