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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RANDEL and KATHRYN MCDONALD )

d/b/a MCDONALD MARKETING )
SERVICE, )
)
Plaintiffs, )
) CIVIL ACTION
V. )
) No. 13-2048-KHV-JPO
BAM, INC. d/b/a BAM TRUCKING or )
BAM TRANSPORTATION, LLOYD’S )
UNDERWRITERS AT LONDON and )
CHARTER OAK FIRE INSURANCE )
COMPANY, )
)
Defendants. )

MEMORANDUM AND ORDER

On December 3, 2012, plaintiffs filed suit irtDistrict Court of Wyandotte County, Kansa
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against BAM, Inc., d/b/a BAM Trucking or BA Transportation, LIoyd’s Underwriters at London
and Charter Oak Fire Insurance Company. Sthge court petition sought damages for the loss|of
frozen food products which BAM had contractedtransport from Missouri to Kansas. On

January 28, 2013, Charter Oak removed the case to this Court, asserting diversity jurisdiction unde

28 U.S.C. 8§ 1332, _Notice Of Remand Of Civil Acti@oc. #1). This matter comes before the

Court on plaintiffs’ Motion To Remand And Memorandum In Supfodc. #4) filed January 30,

2013. Because the Court finds that the removalpsasedurally defective, it sustains plaintiffs
motion to remand, including plaintiffs’ request for attorney fees.

Legal Standards

A defendant may remove any state court civil adfia federal court has original jurisdiction

over the claim. 28 U.S.C. § 1441(a). In addition to lack of subject matter jurisdiction, defects jn the
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removal procedure are grounds for remand. 28dg.S.C. § 1447(c); Quackenbush v. Allstate In

Co, 517 U.S. 706, 711-12 (1996); Henderson v. Ho|r@26 F. Supp. 1184, 1186 (D. Kan. 1996).

Procedural defects include a deficient or untinmelgice of removal, or any failure to comply with

the procedural requirements of Section 14468BKC Serv. Corp. v. 1111 &spect Partners, L.P.

105 F.3d 578, 580 (10th Cir. 1997); Sheet Métarkers Int'l Ass’n, AFL-CIO v. Seay693 F.2d

1000, 1005 n.8 (10th Cir. 1982); Henders6f0 F. Supp. a186. When the general removd|

statute — Section 1441(a) — is the sole basis for removal, “all defendants who have been p

joined and served must join o1 consent to the removal ofetlaction” within the 30-day period

defined in Section 1446(b)(1). _ Hendersd®20 F. Supp. at 1187 (quoting 28 U.S.C.

88 1446(b)(2)(A)). Thisis known as the unaninméguirement; unless all defendants join a noti¢

of removal filed under Section 1441(a), itis praaeally defective and fails. Cornwall v. Robinson

654 F.2d 685, 686 (10th Cir. 1981); Hender€g##0 F. Supp. at 1186; see a?8U.S.C. § 1447(c);

SBKC Serv. Corp.105 F.3d at 580; Sheet Metal Workers |Id93 F.2d at 1005 n.8.

To “join” a notice of removal is to support it in writing. Henders®?0 F. Supp. at 1186.
This does not mean that each defendant mustisegggame notice of removal, but each defenda
must “independently and unambiguously file notice afaissent and its intent to join in the remova

within the thirty-day period.” _Wakefield v. Olcot®83 F. Supp. 1018, 1021 (D. Kan. 1997

Henderson920 F. Supp. at 1186; see a?sU.S.C. § 1446(b)(1) (30-day period). Requiring ea

defendant to unambiguously join or consent toaeahon the record is not an onerous requireme
and without it, nothing on the record would bihé allegedly consenting defendant. Hendersa
920 F. Supp. at 1187 n.2.

Exceptions to the unanimity rule exist where “nominal, unknown, unserved or fraudulg
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joined defendants” do not join or consent to removal. McShares, Inc. v, B&&y¥. Supp. 1338,

1342 (D. Kan. 1997); see alBmdson Aviation, Inc. v. HLMP Aviation CorpNo. 08-4102-EFM,

2009 WL 1036123, at *2-3 (D. Kan. Feb. 12, 2009) (denying motion to remand where nomninal

defendant failed to join or consent to removal). But the Court strictly construes removal statut

resolves all doubts in favor of remand. &8z v. Biscanin190 F. Supp.2d 1237, 1241 (D. Kan.

2002); Laughlin v. Kmart Corp50 F.3d 871, 873 (10th Cir. 19938s the removing party, Charter

Oak has the burden to show that bperly removed the action. Wakefie83 F. Supp. at 1020;
Henderson920 F. Supp. at 1186.

Factual And Procedural Background

As noted, on December 3, 2012, plaintiffs sB&d1, LIoyd’s Underwriters and Charter Oak|
in Wyandotte County District Court. On Deabker 27, 2012, plaintiffs served Lloyd’s Underwriter

and Charter Oak through the Kansas State Department of Insurance. Commissioner’s Pi

Service(Doc. #6 at 14-19) filed in WyandotteoGnty District Court on December 31, 2012; sq
K.S.A. 8 40-218 (insurance companies transacting business in Kansas must consent to se
process through commissioner of insurance; commissstradl make return of summons to issuin
court; such return “shall have the same force and effect as a due and sufficient return m
process directed to a sheriff”). The recorfla@s that although plaintiffs requested service (
defendant BAM, on January 9, 2013, the SherifffBd® of Pettis CountyMissouri returned the
summons without service, noting that BAMdhaoved with no forwarding address. $¥ec. #6
at 20, filed in Wyandotte County District Court on January 23, 2013.

On January 28, 2013, Charter Oak removed the case to this Court, asserting di
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jurisdiction under 28 U.S.C. § 1332._tie Of Removal Of Civil Actior{(Doc. #1)! On January

30, 2013, plaintiffs filed a timely motion to remand. Motion To Remand And Memorandum In

Support(Doc. #4).

Analysis

Motion To Remand

Charter Oak’s removal is based on the gemrerabval statute, 28 U.S.C. § 1441(a), so “g

defendants who have been properly joined and senustljoin in or consent to the removal of th

11

action” within the 30-day period defined in Section 1446()(8ee28 U.S.C. § 1446(b)(2)(A);

! The notice of removal states that Cha@ak’s registered agent received the petitign

on December 31, 2012 or January 2, 2013.

2 28 U.S.C. 8§ 1446 provides in relevant part as follows:

(a) Generally. — defendant or defendantsiriteg to remove any civil action from a
State court shall file in the district court of the United States for the district and
division within which such action is pding a notice of removal signed pursuant to
Rule 11 of the Federal Rules of Civildeedure and containing a short and plain
statement of the grounds for removal, togethith a copy of all process, pleadings,
and orders served upon such defendant or defendants in such action.

(b) Requirements; generally.

(1) The notice of removalf a civil action or ppceeding shall be filed
within 30 days after the receipy the defendant, through service or
otherwise, of a copy of the initipleading setting forth the claim for
relief upon which such action or proceeding is based, or within 30
days after the service of summarmon the defendant if such initial
pleading has then been filed in court and is not required to be served
on the defendant, whichever period is shorter.

(2)(A) When a civil action is removed solely under section 1441(a),
all defendants who have been properly joined and served mustjoin in
or consent to the removal of the action.

(continued...)




Henderson920 F. Supp. at 1186-87. Failure to comply with this requirement renders the not
removal procedurally defective and subject to remand28&eeS.C. § 1447(c); Cornwali54 F.2d
at 686;_Hendersqr920 F. Supp. at 1186. Plaintiffs contend that removal was improper beg
Charter Oak’s co-defendant, Lloyd’s Undeiters, was served on December 27, 2013, but did |
timely join or consent to removal.

Charter Oak acknowledges that failure of all defendants to join or consent to ren
constitutes a defect in removal and is therefobasis for remand. Charter Oak asserts, howey
that it properly removed the action based on the exception to the unanimity rule for uns
defendants. Plaintiffs correctly point out, however, that when Charter Oak filed the noti

removal on January 28, 2013, plaintiffs had properly joined and served Lloyd’s Underwr

Charter Oak’s argument that the unserved defermaefption applies is without merit as to Lloyd’s

Underwriters. _Seélenderson920 F. Supp. at 1186 (removing party has burden to show th
properly accomplished removal). Charter Oak hasawoted its burden of proof to show that it
notice of removal was procedurally proper,that all properly joined and served defendants join

in or consented to removal, 28 U.S.C. 8§ 1446. Geaisler v. Don Hunt & AssocaNo. 11-1113-

JTM, 2012 WL 966119, at *1 (D. Kan. Mar. 21, 2012); Hender8@0 F. Supp. at 1186. Charte

%(...continued)
(B) Each defendant shall have 3@/glafter receipt by or service on
that defendant of the initial pleading or summons described in
paragraph (1) to file the notice of removal.

(C) If defendants are served at different times, and a later-served
defendant files a notice of remadyany earlier-served defendant may
consent to the removal even though that earlier-served defendant did
not previously initiate or consent to removal.
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Oak’s notice of removal was theredgsrocedurally defective. Sééakefield 983 F. Supp. at 1021,
Henderson920 F. Supp. at 1186. The Court sustalamtiffs’ motion to remand, S&8 U.S.C.
8§ 1447(c).

I. Plaintiffs’ Request For Attorney Fees

Plaintiffs ask the Court to order Charter Oak to pay the just costs and actual exps

including attorney fees, that plaintiffs inculr@as a result of the removal. Under 28 U.S.C.

8 1447(c), an order remanding a case “may require payment of just costs and any actual eX

including attorney fees, incurred as a result efrdfmoval.” Absent unusual circumstances, couf

may award costs and attorney fees under &edd47(c) only where the removing party lacked 4
objectively reasonable basis for seeking rema@ahversely, when an objectively reasonable ba

exists, courts should deny requests for castsfees, Martin v. Franklin Cap. Cqrp46 U.S. 132,

141 (2005); Porter Trust v. Rural Watemfe & Solid Waste Mgmt. Dist. No., 507 F.3d 1251,

1253 (10th Cir. 2010). As a prerequisiteatwarding attorney fees and costs under 28 U.S
8 1447(c), the Court need not finétllefendant removed the stabeit action in bad faith. Excell,

Inc. v. Sterling Boiler & Mech., In¢c106 F.3d 318, 322 (10th Cir. 1997)he propriety of removal

is the central issue in deciding whathe allow expenses and costs. l8n award of costs and

expenses under Section 1447(c) is committed to the Court’s broad discretion.

ENSES

C.

Charter Oak’s removal was procedurallyet#ive because a properly served co-defendant

did not timely join or consent to removal. Exerog its broad discretion, ti@ourt grants plaintiffs’

request for costs and actual expenses.F&s#ro Int’l, Inc. v. Great Plains Software QNXb. 01-

2082-KHV, 2001 WL 395287, at *2 (D. Kan. April 10, 2001).

IT IS THEREFORE ORDERED that plaintiffs’ Motion To Remand And Memorandunp
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In Support(Doc. #4) filed January 30, 2013 be and herelyUSTAINED. Under 28 U.S.C.
8 1447(c), the Court remands this action to th&riait Court of Wyandibe County, Kansas. The
Court orders Charter Oak to pay to plaintiffs¢bets and expenses, including attorney fees, incurfed
as a result of the removal. In that regard, the parties shall follow the procedures set forth in D). Kar
Rule 54.2. On or before March 2813, plaintiffs shall file the requisite stipulation and request for
order, or statement of consultation and memorandum in support of its request for fees.
Dated this 5th day of March, 2013 at Kansas City, Kansas.
s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge




