Chicago Trik

line Company, LLC v. Masterpiece Marketing Group, LLC D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHICAGO TRIBUNE COMPANY, LLC, )

)
Plaintiff, )
)
v. )
) Case No. 13-2157-CM
MASTERPIECE MARKETING )
GROUP, LLC, )
)
Defendant. )

)
MEMORANDUM AND ORDER

This matter is before the court on the fallog motions filed by dendant Masterpiece
Marketing Group, LLC (“MMG”):
e Motion to Dismiss Count Il (Doc. 6)

e Motion for Judgment on the Pleadings a€tunt | of Defendant’€ounterclaim for
Breach of Contract (Doc. 14)

Plaintiff Chicago Tribune Company, LLC (“Tribune”) brings thlisersity action against MMG
alleging two counts of breach of caatt and one count of conversiofihe parties have stipulated to
the dismissal of Count | of ¢hbreach-of-contract claim (Doc. 31). MMG filed a four-count
counterclaim against Tribune, and it moves tmigment on the pleadings on Count | of that
counterclaim, for breach of contract. MMG did fite a reply for either of its motions. For the
reasons below, the cowénies both motions.

l. Factual Background

On or about December 29, 2009, the Triband MMG entered into an agreement
(“Agreement”). Under the terms of the AgreeméniIG agreed to market and sell certain Tribune

original photographs (“Tribuneh®tographs”). In exchange for MM&marketing and selling of the
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Tribune Photographs, the parties agreed to a “S@®&nue split” of proceeds received from the sale
of the Tribune Photographs. Tribune allegesAbeeement required MMG to immediately return al
Tribune Photographs in its posgessto Tribune upon expiration orrteination of the Agreement.

Tribune alleges that the Agreement exgiom December 29, 2012, and that MMG did not
return, and has not returned, afybune Photographs in its possen. Tribune argues that its
counsel sent a demand letter to counsel for MM®Graabout March 19, 2013, aending return of the
Tribune Photographs to ibune. Tribune contends that MMG has still not returned the Tribune
Photographs in its possession. Tribune allegesvMNg®’s failure to do so congutes a breach of the
Agreement and that Tribune has suffered damages.

In Count I of its counterclaim, MMG allegdsat the Agreement required Tribune to ship a
minimum of at least 20,000 photos per weeB®000 photos per month over the term of the
Agreement. MMG alleges that Tribune’s failure to meet this requirement in any of the thirty-six
months during the term of the Agreement le@ach, and that MMG was damaged by this breach.

Il. Legal Standard

The court will grant a motion to dismiss undedé&eal Rule of CivilProcedure 12(b)(6) only
when the factual allegations fail to “state aiwl to relief that igplausible on its face.Bell Atl. Corp.

v. Twombly, 550 U.S. 544, 570 (2007). Although the facalbgations need not be detailed, the
claims must set forth entitlement to relief “thrbugore than labels, conclusions and a formulaic
recitation of the elements of a cause of actidm.te Motor Fuel Temperature Sales Practices Litig.,
534 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The allegatirss contain factsufficient to state a
claim that is plausible, rather than merely conceivalde.“All well-pleaded fcts, as distinguished
from conclusory allegations, must be taken as tr@énson v. Bixler, 750 F.2d 810, 813 (10th Cir.

1984);see also Ashcroft v. Igbal, 556 U.S. 662, 681 (2009). Theurt construes any reasonable




inferences from these facts in favor of the plaintifél v. Hogan, 453 F.3d 1244, 1252 (10th Cir.
2006).

A Rule 12(c) motion for judgment on the pleading analyzed under the same standards as
Rule 12(b)(6) motion to dismisdrujillo v. City of Newton, Kan., No. 12-2380-JAR, 2013 WL
3337842, at *1 (D. Kan. July 2, 2013) (citi@glony Ins. v. Burke, 698 F.3d 1222, 1228 (10th Cir.
2012)). “A motion for judgment on the pleading®sld not be granted unlegge movant has clearly
established that there are no matdaats to be resolved and thaetimovant is entitled to judgment g
a matter of law.”ld. (citation omitted)see also Denver Health & Hosp. Auth. v. Beverage Distribs.
Co., LLC, No. 12-1355, 2013 WL 5539624, at ¢(R0th Cir. Oct. 9, 2013) (@tion omitted).

Ill.  Discussion

Each motion here involves breachoohtract claims. Under Kansas lawreach of contract

requires the following elements: “(ff)e existence of a contract betweba parties; (2) consideration;;

(3) the plaintiff's performance or willingness perform in compliance with the contract; (4)
defendant’s breach of the ceentt; and (5) that plaintiff was damaged by the brea&hitvic Soft
Drinks, Ltd. v. ACSSTechs,, Inc., 265 F. Supp. 2d 1179, 1187 (D. Kan. 2003) (citation omitted).

Motion to Dismiss Count Il (Doc. 6)

In Count Il, Tribune alleges that MMGédached the Agreement by failing to immediately
return the Tribune Photographs in its possessitan sfrmination of the Agreement. Tribune’s
complaint alleges facts sufficient to state a clainbfeach of contract. First, the complaint alleges
the existence of a contract betweba parties. Second, the comptaitieges considation, in that

MMG agreed to market and sell the Tribune Phatphs in exchange for ating in the profits from

! The Agreement provides that the law of the venueetli#fiending party will govern. For Tribune’s claims in the

motions to dismiss, MMG (located in Kansas) is thieiding party. For MMG's counterclaim in the motion for
judgment on the pleadings, Tribune (locaitedllinois) is the defending partyBecause lllinois and Kansas law do n
differ on this issue, the oot applies Kansas law for the purposes of this motion.
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those sales. Third, although noesfically pleaded, there is aasonable inference (construed in
plaintiff Tribune’s favor) that Thune delivered the Tribune Photogina to MMG to sell, as Tribune
demanded return of the Tribune Photographs anghattdue royalties. darth, Tribune alleges MMG
breached the contract by its fatj to immediately return the Bune Photographs in its possession
after termination of the Agreement. AndHiftTribune alleges it was damaged by MMG's breach.
MMG’s motion raises only factlidisputes that cannot be resolved on a motion to dismiss.
And any factual disputes aresmdved in Tribune’s favorSee Kelly v. Oakwood Manor Apartments,
No. 04-4086-JAR, 2004 WL 2378838, at *1 (D. Kan. Q&, 2004) (citation omitted). MMG raises

arguments that (1) MMG had insufficient notwieTribune’s demand fareturn of the Tribune

Photographs; (2) MMG's failure to return the TribuPlgotographs is excusable for various reasons;

and (3) Tribune’s notice of non-remal did not comply with the terms of the Agreement. These
factual disputes are resolved inbiime’s favor; MMG'’s arguments failSeeid.

Finally, MMG argues that Triburepleading of its damages fails to comply with K.S.A. § 6
208(a)(2) (requiring that a claim for damages in a breacontract case alie a specific amount of
damages). But this court, sitting in disity, applies its own procedural ruleSee Trierweiler v.
Croxton & Trench Holding Corp., 90 F.3d 1523, 1539 (10th Cir. 199@)ribune’s claim for damages
“amounting to more than $75,000” is safént. MMG’s motion is denied.

Motion for Judgment on the Pleadings as to Qant | of Defendant’s Counterclaim for Breach of
Contract (Doc. 14)

Count | of MMG’s counterclaim allegesahTribune was required to provide Tribune
Photographs to Image Fortresgshat rate of at least 20,000 photqgna per week (88,000 per month
over the term of the Agreement. MMG allegeibiine breached the Agreement by failing to ship

88,000 photos per month during any of the thirty-sonths of the Agreement. And MMG claims it
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entitled to judgment on the pleadings becauskeges Tribune has admitted its breach and because
the pleadings show all other elements bfeach of contract claim have been met.

The court does not agree that the pleadsigsv MMG should preail on Count | of its
counterclaim. First, as to the elements of adirexd contract claim, Tribune’s answer expressly
denies that MMG has suffered damsgé\nd although part of Tribunegswer admits that it did not
ship 88,000 Tribune Photographs in each month at ifiseieest of the answer denied the remaining

allegations regarding any alleged breach of the Agee¢mFurther, Tribune denied that it was undg

=

any obligation to ship Tribune Photograph$®IG or to satisfy any mohty quotas. Tribune has
also raised affirmative defenses to MMG’s breachasftract claim. MMG has not shown that therg
are no material facts to be resolved or that it tgled to judgment as a rttar of law. MMG’s motion
is denied.

IT IS THEREFORE ORDERED that defendant MMG’s Motioto Dismiss Count Il (Doc. 6
is denied.

IT IS FURTHER ORDERED that defendant MMG’s Motiofor Judgment on the Pleadings
as to Count | of Defendant’s Counterclaim Breach of Contract (Doc. 14) is denied.

Dated this 14th day of Novemhe&013, at Kansas City, Kansas.

s/ Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge




