
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 

ROBI N L. GEARHEART, 

   Plaint iff,        

 v.      Case No. 13-2160-SAC 

CLI CKSPEED MARKETI NG, I NC., and 
CLI CKSPEED MARKETI NG 401(K)  PROFI T 
SHARI NG PLAN AND TRUST 353481, 
 
   Defendants. 
 

    MEMORANDUM AND ORDER 

 This case com es before the Court  on Defendants’ m ot ion to dism iss the 

com plaint  pursuant  to Fed.R.Civ. Pro 12(b) (6)  and 12(b) (1) . Defendants 

ClickSpeed Market ing, I nc., (ClickSpeed)  and ClickSpeed Market ing 401(K)  

Profit  Sharing Plan and Trust  353481 contend that  the Com plaint ’s ERI SA 

claim  fails to state a claim  for relief, and that  the court  lacks subject  m at ter 

jur isdict ion over all other counts.  

Undisputed Facts 

 The relevant  facts are undisputed. Plaint iff,  a Kansas resident , was 

em ployed by ClickSpeed as Vice President  of Business Developm ent  at  

ClickSpeed’s office in Overland Park, Kansas from  approxim ately Decem ber 

of 2008 through Novem ber of 2012.  

 After Plaint iff’s separat ion from  em ploym ent , she filed her or iginal 

Com plaint  against  Clickspeed in the U.S. Dist r ict  Court , assert ing only 
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diversity j ur isdict ion and state law causes of act ion. On April 24, 2013, 

defense counsel called Plaint iff’s counsel to request  the case be dism issed 

from  federal court  and refiled in state court  due to lack of federal subject  

m at ter jur isdict ion. Defense counsel repeated that  request  to Plaint iff’s 

counsel the next  day by em ail. Plaint iff m aintained that  the part ies are 

diverse. 

 The day after the em ail was sent , Plaint iff filed an Am ended Com plaint , 

which adds the ERI SA Plan as a defendant  and adds an ERI SA claim  for 

benefits due. Plaint iff contends that  she had planned to add the ERI SA claim  

even before defense counsel contacted her. Defendants then filed this 

m ot ion to dism iss. I n response to the m ot ion, Plaint iff contends that  both 

diversity and federal quest ion jur isdict ion are proper. 

Docum ents At tached to the Mot ion  

 Defendants have at tached two docum ents to their  m em orandum  in 

support  of their  m ot ion to dism iss:  a prototype ERI SA plan docum ent  and 

the Adopt ion Agreem ent . See Dk. 10, Exhs. 1, 2. Together these docum ents 

const itute ClickSpeed’s ent ire ERI SA plan and t rust  docum ent . Plaint iff 

contends that  these docum ents are im properly at tached because neither is 

cent ral to her ERI SA claim  or is referenced in her Com plaint . Plaint iff argues 

that  any references to “ the Plan”  in her Com plaint  refer to the party to this 

case and not  to a docum ent , that  the Com plaint ’s singular reference to the 

“plan term s”  is insufficient  to incorporate by reference all 165 pages of the 
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Plan, and that  the exhibits have not  been authent icated, im plying they are 

not  “ indisputably authent ic,”  as required. Plaint iff asks the Court  to disregard 

the exhibits, or to convert  the m ot ion into a sum m ary judgm ent  m ot ion and 

perm it  discovery before ruling.  

 I n response, Defendants note that  Plaint iff did not  specify any reason 

to doubt  the authent icity of the plan. Nonetheless, Defendants at tach a 

declarat ion under penalty of perjury from  the President  of ClickSPeed, 

properly at test ing to the authent icity of the two exhibits. Dk. 17, Exh. A.  

 The law regarding this issue is well established. 

Generally, a court  considers only the contents of the com plaint  when 
ruling on a 12(b) (6)  m ot ion. Gee v. Pacheco,  627 F.3d 1178, 1186 
(10th Cir. 2010) . Except ions to this general rule include the following:  
docum ents incorporated by reference in the com plaint ;  docum ents 
referred to in and cent ral to the com plaint , when no party disputes its 
authent icity;  and “  ‘m at ters of which a court  m ay take judicial not ice.’ 
”  I d.  (quot ing Tellabs, I nc. v. Makor I ssues & Rights, Ltd., 551 U.S. 
308, 322, 127 S.Ct . 2499, 168 L.Ed.2d 179 (2007) ) . This court  has 
explained that  
 

if a plaint iff does not  incorporate by reference or at tach a 
docum ent  to its com plaint , but  the docum ent  is referred to in the 
com plaint  and is cent ral to the plaint iff 's claim , a defendant  m ay 
subm it  an indisputably authent ic copy to the court  to be 
considered on a m ot ion to dism iss. 

 
Berneike v. Cit iMortgage, I nc. ,  708 F.3d 1141, 1146 (10th Cir. 2013) , 
 
(quot ing GFF Corp. v. Associated Wholesale Grocers, I nc.,  130 F.3d 1381, 

1384 (10th Cir. 1997) ) . The declarat ion by ClickSpeed’s President  dispels 

any doubt  that  the docum ents are “ indisputably authent ic.”   
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 Further, the Court  finds that  the Am ended Com plaint  repeatedly refers 

to the docum ents, as follows:  

7. Plaint iff part icipated in the Clickspeed Market ing 401(k)  Profit  
Sharing Plan and Trust  353481 ( the “Plan” ) . As Plan Sponsor, 
Defendant  Clickspeed m akes cont r ibut ions to the Plan in an am ount  
based upon a percentage of the Plan part icipant ’s com pensat ion. The 
Plan does not  exclude bonus/ com m ission paym ents from  the definit ion 
of com pensat ion. Clickspeed’s failure to pay plaint iff for all 
com pensat ion due and owing led to reduced Plan cont r ibut ions in 
direct  violat ion of the Plan and ERI SA. 29 U.S.C. § 1104(a) (1) (D) . 
Plaint iff seeks paym ent  of all am ounts due under the Plan, interest , 
at torneys’ fees, costs, and expenses incurred in this act ion. 

 
20. Clickspeed Market ing 401(k)  Profit  Sharing Plan and Trust  353481 
is an em ployee benefit  plan as defined in 29 U.S.C. § 1002(3)  that  is 
sponsored and adm inist rated by Clickspeed. 
 

 72. Plaint iff part icipated in the Plan. 

73. ERI SA § 502(a) (1) (B) , 29 U.S.C. § 1132(a) (1) (B) , authorizes a 
part icipant  or beneficiary of a plan to br ing a civil act ion to recover 
benefits due under the term s of the plan, to enforce his r ights under 
the term s of the plan, and to clar ify his r ights to further benefits under 
the plan. 
 
74. ERI SA § 404(a) (1) (D)  requires that  the Plan be adm inistered in 
accordance with its term s. 29 U.S.C. § 1104(a) (1) (D) . 
 
75. The  Plan  bases  cont r ibut ion  am ounts  upon  a  percentage  of  a  
part icipant ’s com pensat ion. Per the Plan term s, all addit ional 
com pensat ion sought  in this act ion should have been included in the 
cont r ibut ion calculat ion. Thus, Plaint iff is due addit ional Plan benefits. 
 
76. Clickspeed’s failure to properly calculate Plan cont r ibut ions is a 
violat ion of ERI SA and the Plan term s. 

 
Dk. 4. 

  Given Plaint iff’s definit ion of “ the Plan”  in paragraph 7, the Court  finds 

these references to “ the Plan”  refer to the docum ents at tached to 
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Defendants’ m em orandum . The Court  further gives plain m eaning to the 

words in her Com plaint  and finds that  these docum ents are cent ral to her 

ERI SA claim . Accordingly, the challenged docum ents shall be considered in 

resolving the m ot ion to dism iss, and the m ot ion will not  be converted to a 

sum m ary judgm ent  m ot ion. 

Diversity Jurisdict ion  
 
 I n response to the m ot ion to dism iss, Plaint iff’s counsel asserts that  

“ the Court  m aintains both diversity and supplem ental jur isdict ion over 

Plaint iff’s [ non-ERI SA]  claim s.”  Dk. 14, p. 3. But  Plaint iff m akes no argum ent  

in support  of this bare legal conclusion, and shows no facts to support  it .  

Accordingly, the Court  finds Plaint iff has abandoned her claim  to diversity 

jur isdict ion. See Maestas v. Segura,  416 F.3d 1182, 1190 n. 9 (10th Cir. 

2005)  ( finding plaint iffs abandoned claim s by failing to “seriously address 

them  in their  br iefs” ) .  

 Alternat ively, even assum ing Plaint iff has preserved the issue, the 

Court  finds no basis for diversity jur isdict ion has been shown. The Am ended 

Com plaint  alleges that  Plaint iff resides in Kansas, and that  ClickSPeed is a 

Nevada corporat ion whose officers are located in Nevada. Dk.4, p. 3. 

Defendants adm its that  ClickSpeed is a Nevada corporat ion that  has a 

registered agent  and “official contact  inform at ion”  in Nevada. Dk. 10, p. 3 n. 

2. But  Defendants also allege that  ClickSpeed’s sole place of business is in 

Kansas and that  Plaint iff knows it .  Plaint iff does not  deny that  allegat ion. 
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 To establish diversity jur isdict ion under 28 U.S.C. § 1332, the Plaint iff 

m ust  establish that  the am ount  in cont roversy exceeds $75,000 and that  

com plete diversity exists between the part ies,  i.e.,  no plaint iff is a cit izen of 

the sam e state as any defendant . See Wis. Dep't  of Corr. v. Schacht ,  524 

U.S. 381, 388, 118 S.Ct . 2047, 141 L.Ed.2d 364 (1998) . For purposes of the 

diversity statute, a corporat ion is a cit izen of both the state of its 

incorporat ion and the state of its pr incipal place of business. See 28 U.S.C. § 

1332(c) (1) . And an individual is a cit izen of the state of his or her dom icile.  

“Residence alone is not  the equivalent  of cit izenship, although the place of 

residence is pr im a facie the dom icile.”  Walden v. Broce Const r. Co., 357 F.2d 

242, 245 (10th Cir. 1966)  (quot ing St ine v. Moore,  213 F.2d 446, 448 (5th 

Cir. 1954) ) .  

 When considering a Rule 12(b) (1)  m ot ion to dism iss, the court  m ay 

weigh the evidence and m ake factual findings. See Holt  v. United States,  46 

F.3d 1000, 1003 (10th Cir. 1995) . But  here, no party has offered affidavits 

or other evidence to establish any facts relevant  to diversity. Based upon the 

facts alleged in the Am ended Com plaint  and the facts not  disputed in the 

part ies’ br iefs, the Court  finds that  ClickSpeed is a cit izen of Nevada and of 

Kansas, and that  the Plaint iff is a cit izen of Kansas. Accordingly, no diversity 

jur isdict ion exists. 
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Failure to State a  Claim  
 
 The Am ended Com plaint  also alleges federal quest ion jur isdict ion 

based on Count  VI I , an ERI SA claim  for benefits. Defendants contend this 

claim  fails under Rule 12(b) (6) .  

 To withstand a m ot ion to dism iss under Rule 12(b) (6) , “a com plaint  

m ust  contain enough allegat ions of fact , taken as t rue, to state a claim  to 

relief that  is plausible on its face.”  Al–Owhali v. Holder ,  687 F.3d 1236, 1239 

(10th Cir. 2012)  (quot ing Ashcroft  v. I qbal,  556 U.S. 662, 678, 129 S.Ct . 

1937, 173 L.Ed.2d 868 (2009) ) . Thus, “a plaint iff m ust  offer sufficient  

factual allegat ions to ‘raise a r ight  to relief above the speculat ive level. ’ ”                         

Kansas Penn Gam ing, LLC v. Collins,  656 F.3d 1210, 1214 (10th Cir. 2011)  

(quot ing Bell At l.  Corp. v. Twom bly,  550 U.S. 544, 555, 127 S.Ct . 1955, 167 

L.Ed.2d 929 (2007) ) . “The plausibilit y standard is not  akin to a ‘probabilit y 

requirem ent ,’ but  it  asks for m ore than a sheer possibilit y that  a defendant  

has acted unlawfully. ’ ”  I qbal,  556 U.S. at  678 (quot ing Twom bly ,  550 U.S. 

at  556) . “ [ I ] n ruling on a m ot ion to dism iss, a court  should disregard all 

conclusory statem ents of law and consider whether the rem aining specific 

factual allegat ions, if assum ed to be t rue, plausibly suggest  the defendant  is 

liable.”  Kansas Penn Gam ing,  656 F.3d at  1214. 
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 Plaint iff’s ERI SA claim  is brought  pursuant  to § 502(a) (1) (B) . That  

sect ion perm its a civil act ion by a part icipant  or beneficiary “ to recover 

benefits due to him  under the term s of his plan, to enforce his r ights under 

the term s of the plan, or to clar ify his r ights to future benefits under the 

term s of the plan.”  29 USC § 1132(a) (1) (B) . Plaint iff’s Am ended Com plaint  

alleges, in relevant  part :  

 The Plan bases cont r ibut ion am ounts upon a percentage of a 
 part icipant ’s com pensat ion. Per the Plan term s, all addit ional 
 com pensat ion sought  in this act ion should have been included in the 
 cont r ibut ion calculat ion. Thus, Plaint iff is due addit ional Plan benefits. 
 
Dk. 4, p. 10. Other claim s in the Am ended Com plaint  m ake clear that  the 

“addit ional com pensat ion”  alluded to consists of com m issions she believes 

are due but  unpaid. Those claim s, all alleging unpaid com m issions, are for 

violat ion of the Kansas Wage Paym ent  Act , for breach of cont ract , for 

quantum  m eruit , for prom issory estoppel, and for unjust  enrichm ent . 

 Defendants contend that  Plaint iff cannot  base an ERI SA claim  on 

com pensat ion allegedly owed but  not  paid, but  the cases Defendants cite do 

not  exam ine ERI SA recovery of benefit  claim s. I nstead, Defendants cite only 

cases dism issing ERI SA record-keeping and breach of fiduciary duty claim s. 

See e.g. ,  Zipp v. World Mortg. Co. ,  632 F. Supp.2d 1117, 1119 (M.D. Fla 

2009) ;  LePage v. Blue Cross & Blue Shield of Minn. ,  2008 WL 2570815 (D. 

Minn. June 25, 2008) . 

 Because of the novelty of Plaint iff’s ERI SA claim , lit t le case law is 

direct ly on point . But  the non-viabilit y of this claim  is clear. Payroll pract ices 
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and paym ent  of regular com pensat ion are specifically excluded by regulat ion 

from  ERI SA plans:  

For purposes of t it le I  of the Act  and this chapter, the term s “em ployee 
welfare benefit  plan”  and “welfare plan”  shall not  include (1)  Paym ent  
by an em ployer of com pensat ion on account  of work perform ed by an 
em ployee, including com pensat ion at  a rate in excess of the norm al 
rate of com pensat ion on account  of perform ance of dut ies under other 
than ordinary circum stances, such as- ( i)  Overt im e pay, ( ii)  Shift  
prem ium s, ( iii)  Holiday prem ium s, ( iv)  Weekend prem ium s... 
 

9 CFR § 2510.3-1 (b) . 

  Further, the United States Suprem e Court  has explained that  ensuring 

proper com pensat ion to em ployees is not  within ERI SA’s province:  

I n enact ing ERI SA, Congress' pr im ary concern was with the 
m ism anagem ent  of funds accum ulated to finance em ployee benefits 
and the failure to pay em ployees benefits from  accum ulated funds....  
[ T] he danger of defeated expectat ions of wages for services perform ed 
[ is]  a danger Congress chose not  to regulate in ERI SA. 
 

Massachuset ts v. Morash,  490 U.S. 107, 115, 109 S.Ct . 1668, 104 L.Ed.2d 

98 (1989) .  

 Proper com pensat ion for hours worked is instead the province of other 

statutes such as the FLSA and its state counterparts. See Perdue Farm s, I nc. 

v. Travelers Cas. & Sur. Co. of Am .,  448 F.3d 252, 261 (4th Cir. 2006)  

( “ [ ERI SA]  was not  designed to address every conceivable aspect  of an 

em ployee's m onetary- r ights, and it  is not  pr im arily concerned with hourly 

wages and overt im e pay, the dom ain of the FLSA and its state 

counterparts.” ) ;  Desilvia v. North Shore–Long I sland Jewish Health Sys., 

I nc.,  770 F.Supp.2d 497, 544 (E.D.N.Y. 2011)  ( “violat ions of the wage and 
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hour laws should be rem edied under the FLSA, not  ERI SA.” ) ;  Steavens v. 

Elec. Data Sys., No. 07–14536, 2008 U.S. Dist . LEXI S 61581, * 7–16, 2008 

WL 3540070 (E.D.Mich. Aug. 12, 2008)  ( “ERI SA is designed to accom plish 

m any worthwhile object ives, but  the regulat ion of purely corporate behavior 

is not  one of them .” )  (cit ing Akers v. Palm er,  71 F.3d 226, 229 (6th Cir. 

1995) . Cf,  Veliz v. Cintas Corp.,  No. 03-1180, 2003 WL 23857822, at  * 5 

(N.D.Cal. Nov.4, 2003)  ( “ I f courts did not  draw a br ight  line between ERI SA 

plan decisions and business decisions, an ent ity could be liable for every 

decision that  affects the ERI SA plan, no m at ter how great  the benefits to the 

business m ay otherwise be.” )   

 Although the Tenth Circuit  has not  addressed this issue, the Seventh 

Circuit  has held that  ERI SA does not  require an em ployer to pay an 

em ployee the wage they have agreed on, and that  com m issions are not  an 

ERI SA benefit . 

The defendants had also prom ised to pay Leister, when she was 
em ployed by Dovetail,  certain sales com m issions that  it  failed to pay 
her. That  sounds like a st raight forward breach of cont ract  claim  under 
I llinois's com m on law of cont racts (or possibly a claim  under the 
I llinois Wage Paym ent  and Collect ion Act , 820 I LCS 115, for failure to 
pay accrued wages owed to an em ployee) , and Leister did include it  in 
her com plaint  as a supplem ental claim , 28 U.S.C. § 1367, to her 
ERI SA claim . But  she also t r ied to shoehorn it  into ERI SA by alleging 
that  had she received the com m issions she would have deposited them  
in her 401(k)  account ;  and the dist r ict  court  accepted the argum ent . 
That  was a m istake. ERI SA does not  require an em ployer to pay an 
em ployee the wage they have agreed on, whatever the em ployee 
m ight  decide to do with the m oney;  regular com pensat ion is not  an 
ERI SA benefit .  29 C.F.R. § 2510.3-1(b) (1) ;  Massachuset ts v. Morash,  
490 U.S. 107, 115-19, 109 S.Ct . 1668, 104 L.Ed.2d 98 (1989) ;  Stern 



11 
 

v. I BM,  326 F.3d 1367, 1372-73 (11th Cir. 2003) ;  Anthuis v. Colt  
I ndust r ies Operat ing Corp.,  789 F.2d 207, 213 n. 5 (3d Cir. 1986) . 

 
Leister v. Dovetail,  I nc. ,  546 F.3d 875, 882 (7th Cir. 2008) . The Court  finds 

this rat ionale to be persuasive. See Henderson v. UPMC ,  640 F.3d 524, 

530 (3d Cir. 2011)  ( finding plaint iff could br ing her ERI SA claim  for benefits 

only after winning her state wage lawsuit ) ;  Alexander-Jones v. Wal-Mart  

Stores, I nc. ,  2012 WL 215171, 4 -5  (N.D.Cal. 2012)  ( finding plaint iff’s 

ERI SA claim s could not  be brought  unt il plaint iff won her Tit le VI I  case and 

the Plan fiduciary thereafter failed to m ake the required allocat ions) . 

Accordingly, Plaint iff’s ERI SA claim  shall be dism issed for failure to state a 

plausible claim  for relief. Dism issal with prejudice is proper because plaint iff 

is unable to cure this deficiency in her com plaint , and any am endm ent  would 

be fut ile.  See Schepp v. Frem ont  County, 900 F.2d 1448, 1451 (10th Cir. 

1990) . 

 The Court  finds it  unnecessary to address Defendants’ alternat ive 

argum ent  that  Plaint iff’s ERI SA claim  should be dism issed for failure to 

exhaust  adm inist rat ive rem edies. 

Supplem ental Jurisdict ion 

 Plaint iff contends that  even if no federal quest ion or diversity 

jur isdict ion exists, the Court  should exercise supplem ental jur isdict ion over 

Plaint iff’s state law claim s. 

 The relevant  statute provides that  a federal court  with or iginal 

jur isdict ion over one claim  (such as an ERI SA claim )  m ay exercise 
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“ supplemental jur isdict ion over all other claim s that  are so related to claim s 

in the act ion within such or iginal jur isdict ion that  they form  part  of the sam e 

case or cont roversy under Art icle I I I  of the United States Const itut ion.”  28 

U.S.C. § 1367(a) . Assum ing this Court  has discret ion to exercise 

supplem ental jur isdict ion in this case, the Court  considers the “ the values of 

judicial econom y, convenience, fairness, and com ity.”  Carnegie-Mellon 

University v. Cohill,  484 U.S. 343, 350, 108 S.Ct . 614 (1988) . 

  Because of the early procedural posture of this case and the 

insubstant iality of the ERI SA claim  from  the outset , the Court  declines to 

exercise jur isdict ion over the pendent  state- law claim s.  “Needless decisions 

of state law should be avoided both as a m at ter of com ity and to prom ote 

just ice between the part ies, by procuring for them  a surer- footed reading of 

applicable law.”  United Mine Workers v. Gibbs,  383 U.S. 715, 726 (1966) . 

Addit ionally, if federal claim s are dism issed before t r ial, the state-court  

claim s should be dism issed without  prejudice. I d.;  see also Lancaster v. 

I ndep. Sch. Dist . No. 5,  149 F.3d 1228, 1236 (10th Cir. 1998) .  

 I T I S THEREFORE ORDERED that  Defendants’ m ot ion to dism iss Count  

VI I  for failure to state a claim  is granted, and that  claim  is dism issed with 

prejudice.  

 I T I S FURTHER ORDERED that  Plaint iff’s state- law claim s are dism issed 

without  prejudice.  
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Dated this 20th day of August , 2013, at  Topeka, Kansas. 
 
 
 

      s/  Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 

 

 

 

 

 

 

 

 


