
 I N THE UNI TED STATES DI STRI CT COURT FOR THE 
 DI STRI CT OF KANSAS 
 
 
RAYMOND L. STOOKEY, 
 

Plaint iff,  
 

Vs.  No. 13-2172-SAC 
 
CAROLYN W. COLVI N, 
Act ing Com m issioner of Social Security, 
 

Defendant . 
 

 MEMORANDUM AND ORDER 

  This is an act ion reviewing the final decision of the defendant  

Com m issioner of Social Security ( "Com m issioner")  that  denied the claim ant  

Raym ond L. Stookey’s ( “Stookey” )  applicat ion for disabilit y insurance benefit s  

and his applicat ion for supplem ental security incom e ( “SSI ” )  under the Social 

Security Act  ( “Act ” ) . Stookey alleged a disabilit y onset  set  date of January 31, 

2006, based on a com binat ion of im pairm ents. The adm inist rat ive law judge 

( “ALJ” )  filed his decision on February 8, 2012, finding that  Stookey was not  

under a disabilit y from  the alleged onset  date through the date of his decision. 

(Tr. 10-20) . With the Appeals Council’s denial of Stookey’s request  for review, 

the ALJ’s decision stands as the Com m issioner’s final decision. The 

adm inist rat ive record (Dk. 8)  and the part ies= br iefs are on file pursuant  to D. 

Kan. Rule 83.7.1 (Dks. 9, 17 and 18) , the case is r ipe for review and decision. 
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STANDARD OF REVI EW  
 
  The court 's standard of review is set  forth in 42 U.S.C. ' 405(g) , 

which provides that  the Com m issioner =s finding "as to any fact , if supported by 

substant ial evidence, shall be conclusive."  The court  also reviews Awhether the 

correct  legal standards were applied.@ Hacket t  v. Barnhart ,  395 F.3d 1168, 

1172 (10th Cir. 2005) . Substant ial evidence is that  which Aa reasonable m ind 

m ight  accept  as adequate to support  a conclusion.@ Richardson v. Persales,  

402 U.S. 389, 401 (1971)  (quotat ion and citat ion om it ted) . AI t  requires m ore 

than a scint illa, but  less than a preponderance.@ Lax v. Ast rue,  489 F.3d 1080, 

1084 (10th Cir. 2007)  (citat ion om it ted) . The review for substant ial evidence 

Am ust  be based upon the record taken as a whole@ while keeping in m ind 

Aevidence is not  substant ial if it  is overwhelm ed by other evidence in the 

record.@ Wall v. Ast rue,  561 F.3d 1048, 1052 (10th Cir. 2009)  ( internal 

quotat ion m arks and citat ions om it ted) . I n its review of Awhether the ALJ 

followed the specific rules of law that  m ust  be followed in weighing part icular 

types of evidence in disabilit y cases, . .  .  [ the court ]  will not  reweigh the 

evidence or subst itute . .  .  [ it s]  judgm ent  for the Com m issioner =s.@ Lax ,  489 

F.3d at  1084 ( internal quotat ion m arks and citat ion om it ted) .   

  The court 's duty to assess whether substant ial evidence exists:   

" is not  m erely a quant itat ive exercise. Evidence is not  substant ial ' if it  is 

overwhelm ed by other evidence- -part icular ly certain types of evidence (e.g., 

that  offered by t reat ing physicians) - -or if it  really const itutes not  evidence but  



m ere conclusion.'"  Gosset t  v. Bowen,  862 F.2d 802, 805 (10th Cir. 1988)  

(quot ing Fulton v. Heckler ,  760 F.2d 1052, 1055 (10th Cir. 1985) ) . At  the 

sam e t im e, the court  Am ay not  displace the agency =s choice between two fair ly 

conflict ing views, even though the court  would just ifiably have m ade a 

different  choice had the m at ter been before it  de novo.@ Lax v. Ast rue,  489 F.3d 

at  1084 ( internal quotat ion m arks and citat ion om it ted) . The court  will 

Am et iculously exam ine the record as a whole, including anything that  m ay 

undercut  or det ract  from  the ALJ=s findings in order to determ ine if the 

substant iality test  has been m ade.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal 

quotat ion m arks and citat ion om it ted) .    

  By statute, a disabilit y is the Ainabilit y to engage in any substant ial 

gainful act ivity by reason of any m edically determ inable physical or m ental 

im pairm ent  which can be expected to . .  .  last  for a cont inuous period of not  

less than 12 m onths.@ 42 U.S.C. ' 423(d) (1) (A) . An individual "shall be 

determ ined to be under a disabilit y only if his physical or m ental im pairm ent  or 

im pairm ents are of such severity that  he is not  only unable to do his previous 

work but  cannot , considering his age, educat ion, and work experience, engage 

in any other kind of substant ial gainful work which exists in the nat ional 

econom y. . .  ."  42 U.S.C. ' 423(d) (2) (A) .   

  A five-step sequent ial process is used in evaluat ing a claim  of 

disabilit y. Bowen v. Yuckert ,  482 U.S. 137, 140 (1987) . The first  step entails 

determ ining whether the Aclaim ant  is present ly engaged in substant ial gainful 
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act ivity.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal quotat ion m arks and 

citat ion om it ted) . The second step requires the claim ant  to show he suffers 

from  a Asevere im pairm ent ,@ that  is, any Aim pairm ent  or com binat ion of 

im pairm ents which lim its [ the claim ant =s]  physical or m ental abilit y to do basic 

work act ivit ies.@ Barnhart  v. Thom as,  540 U.S. 20, 24 (2003)  ( internal 

quotat ion m arks and regulatory citat ions om it ted) . At  step three, the claim ant  

is to show his im pairm ent  is equivalent  in severit y to a listed im pairm ent . Lax ,  

489 F.3d at  1084. “ I f a claim ant  cannot  m eet  a list ing at  step three, he 

cont inues to step four, which requires the claim ant  to show that  the 

im pairm ent  or com binat ion of im pairm ents prevents him  from  perform ing his 

past  work.”  I d.  Should the claim ant  m eet  his burden at  step four, the 

Com m issioner then assum es the burden at  step five of showing “ that  the 

claim ant  retains sufficient  RFC [ residual funct ional capacity]  to perform  work 

in the nat ional econom y”  considering the claim ant ’s age, educat ion, and work 

experience. Wilson v. Ast rue,  602 F.3d 1136, 1139 (10th Cir. 2010)  ( internal 

quotat ion m arks and citat ion om it ted) . Substant ial evidence m ust  support  the 

Com m issioner’s showing at  step five. Thom pson v. Sullivan,  987 F.2d 1482, 

1487 (10th Cir. 1993) .  

ALJ’S DECI SI ON  

  At  step one, the ALJ found that  Stookey had not  engaged in 

substant ial gainful act ivity since the alleged onset  date of his disabilit y. At  step 
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two, the ALJ found the following severe im pairm ents:   “diabetes, peripheral 

neuropathy, obesity, m ild degenerat ive joint  disease of the spine.”  (Tr. 12) . 

The ALJ excluded from  this list ing the following im pairm ents as non-severe:   

tachycardia, hypertension, hyperlipidem ia, asthm a, gast roesophogeal reflux 

disease ( “GERD”) , spleen infarct ion, rest less leg syndrom e, anxiety and 

depression. I d.  at  12-13. At  step three, the ALJ did not  find that  the 

im pairm ents, individually or together, equaled the severit y of the List ing of 

I m pairm ents. Before m oving to steps four and five, the ALJ determ ined that  

Stookey had the residual funct ional capacity ( “RFC” )  to perform :   

sedentary work as defined in 20 CFR 404.1567(a)  and 416.967(a)  
except  the claim ant  can lift  and carry twenty pounds occasionally and 
ten pounds frequent ly;  walk or stand two hours of an eight  hour work 
day, for thir ty m inutes a t im e;  sit  for six hours of an eight  hour work day, 
for thir ty m inutes a t im e;  never push or pull with his lower ext rem it ies;  
occasionally clim b stairs;  never clim b ropes, scaffolds or ladders;  
occasionally balance, stoop, crouch, kneel or crawl;  he m ust  avoid 
prolonged exposure to tem perature ext rem es and vibrat ing m achinery;  
m uch avoid m oving m achinery and unprotected heights;  and secondary 
to his reported chronic pain and the potent ial side effects of m edicat ions 
he is lim ited to jobs that  do not  dem and at tent ion to details or 
com plicated job tasks or inst ruct ions. 
 

(Tr. 15) . At  step four, the ALJ found that  the claim ant  is unable to perform  any 

past  relevant  work. (Tr. 18) . At  step five, the vocat ional expert  provided 

test im ony from  which the ALJ concluded that  “ [ c] onsidering the claim ant ’s 

age, educat ion, work experience, and residual funct ional capacity, there are 

jobs that  exist  in significant  num bers in the nat ional econom y that  the claim ant   

can perform .”  I d.   
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I SSUE ONE:  SUBSTANTI AL EVI DENCE FOR RFC FI NDI NG 

  The plaint iff first  challenges that  the ALJ failed to include as part  of 

the RFC his pr ior findings that  due to the plaint iff’s m edically determ inable 

m ental im pairm ents of depression and anxiety he had m ild lim itat ions in two 

funct ional areas- -social funct ioning and concent rat ion, persistence, or pace. 

Without  these lim itat ions in the ALJ’s hypothet ical quest ion to the vocat ional 

expert  ( “VE” ) , the plaint iff concludes the VE’s test im ony cannot  be substant ial 

evidence. RFC is the m ost  a claim ant  can st ill do despite physical and m ental 

lim itat ions. See 20 C.F.R. §§ 404.1545, 416.945(a) . To assess a claim ant ’s 

RFC, the ALJ m ust  consider the com bined effect  of all the claim ant ’s m edically 

determ inable im pairm ents, whether severe or not  severe. See 20 C.F.R. §§ 

404.1545(a) (2) , 416.945(a) (2) . “ [ T] he Com m issioner’s procedures do not  

perm it  the ALJ to sim ply rely on his finding of non-severity as a subst itute for 

a proper RFC analysis.”  Wells v. Colvin,  727 F.3d 1061, 1065 (10th Cir. 2013)  

(cit ing See Social Security Ruling (SSR)  96-8p, 1996 WL 374184 at  * 4 (July 2, 

1996) ) . “ [ A]  conclusion that  the claim ant ’s m ental im pairm ents are 

non-severe at  step two does not  perm it  the ALJ sim ply to disregard those 

im pairm ents when assessing a claim ant ’s RFC and m aking conclusions at  steps 

four and five.”  I d.  at  1068-69.  

  The ALJ’ decision states that  the “paragraph B”  analysis relates to 

steps two and three but  that  “ [ t ] he m ental residual funct ional capacity 
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assessm ent  used at  steps 4 and 5 of the sequent ial evaluat ion process requires 

a m ore detailed assessm ent  by item izing various funct ions contained in the 

broad categories found in paragraph B of the adult  m ental disorders list ings in 

12.00 of the List ing of I m pairm ents (SSR 96-8p) .”  (Tr. 15) . The ALJ concludes, 

“ [ t ] herefore, the following residual funct ional capacity assessm ent  reflects the 

degree of lim itat ion the undersigned has found in the ‘paragraph B”  m ental 

funct ion analysis.”  I d. At  step four in m aking the RFC findings, the ALJ wrote 

that  he had “considered all sym ptom s and the extent  to which these sym ptom s 

can reasonably be accepted as consistent  with the object ive m edical evidence 

and other evidence, based on the requirem ents of 20 CFR 404.1529 and 

416.929 and SSRs 96-4p and 96-7p”  and also the “opinion evidence in 

accordance with the requirem ents of 20 CFR 404.1527 and 416.927 and SSRs 

96-2p, 96-5p, 96-6p and 06-3p.”  I d.   

  Despite this boilerplate in the ALJ’s decision, the court  cannot  find 

anything in the ALJ’s decision at  step four showing that  he actually engaged “ in 

any analysis of m ental funct ions and how they m ay be im pacted (or not )  by”  

Stookey’s “m edically determ inable m ental im pairm ents.”  Alvey v. Colvin,  536 

Fed. Appx. 792, 794 (10th Cir. Aug. 28, 2013) . There is no discussion of the 

evidence relat ing to depression and anxiety and any conclusion on the 

associated lim itat ion with the m ental im pairm ent . Sut t les v. Colvin,  543 Fed. 

Appx. 824, 826 (10th Cir. Oct . 31, 2013) . The ALJ’s credibilit y finding on Carol 
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Adam s, Psy.D, repeats the step two conclusion, “ the lack of m edical evidence 

to establish a severe m ental im pairm ent ,”  and sum m arily repeats the pr ior 

step two findings of no m ental health t reatm ent  other than m edicat ions from  

the t reat ing physician and no referral to m ental health professionals. (Tr. 18) . 

I n spite of the boilerplate, the ALJ’s language is suggest ive of only relying on 

step- two findings to conclude that  Stookey apparent ly had no lim itat ions on his 

RFC. This is “ inadequate under the regulat ions and the Com m issioner’s 

procedures.”  Wells,  727 F.3d at  1069.  Based on the ALJ’s decision, “ [ i] t  

“appears, therefore, that  the ALJ failed to em ploy the step- four analyt ical 

procedure prescribed by the regulat ions.”  Alvey ,  536 Fed. Appx. at  794.   

  The Tenth Circuit  recognized that  a determ inat ion of harm less 

error would m ake a rem and unnecessary in these circum stances. I d.  at  794. 

Such a determ inat ion is “appropriate ‘where based on m aterial the ALJ did at  

least  consider ( just  not  properly) , we could confident ly say that  no reasonable 

adm inist rat ive fact finder, following the correct  analysis, could have resolved 

the factual m at ter in any other way,’ Allen v. Barnhart ,  357 F.3d 1140, 1145 

(10th Cir. 2004) .”  Alvey ,  536 Fed. Appx. at  794. From  the evidence of record, 

the court  cannot  say that  no reasonable fact finder would have resolved the 

factual m at ter different ly part icular ly considering the t reat ing physician’s RFC 

form , the recent  m edical records showing repeated t reatm ent  for these 

condit ions, and increasing dosages of m edicat ion prescribed even after the 
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records noted som e recent  im provem ent .  

  The plaint iff also com plains that  the ALJ failed to include his other 

non-severe m edically determ inable im pairm ents in the RFC. I n part icular, the 

ALJ failed to address the plaint iff’s problem s with his left  hand as included in a 

funct ion report  and reflected in the t reat ing physician’s RFC findings. (Tr. 253, 

605) . “An ALJ m ust  ‘consider the lim it ing effects of all [ a claim ant 's]  

im pairm ent (s) , even those that  are not  severe, in determ ining [ RFC] .’ 20 

C.F.R. § 404.1545(e) .”  McFerran v. Ast rue,  437 Fed. Appx. 634, 638, 2011 WL 

3648222, at  * 3 (10th Cir. 2011) . The Com m issioner presum es the ALJ found 

this lim itat ion was not  supported by the m edical evidence of record and gives 

different  reasons for the ALJ’s supposed finding. (Dk. 17, p. 10, cit ing Tr. 17) . 

The ALJ’s decision, however, does not  include any findings or reasons for 

ignoring the plaint iff’s problem s with his left  hand. One of the hypothet icals 

asked of the VE included a lim itat ion with the left  upper ext rem ity in pushing, 

pulling, reaching, handling and fingering. (Tr. 56-57) . Yet , the ALJ’s decision 

m akes no m ent ion of the evidence on this lim itat ion or his reason for not  

including it  in the RFC. “ [ T] he dist r ict  court  m ay not  create post -hoc 

rat ionalizat ions to explain the Com m issioner 's t reatm ent  of evidence when 

that  t reatm ent  is not  apparent  from  the Com m issioner 's decision itself.”  

Grogan v. Barnhart ,  399 F.3d 1257, 1263 (10th Cir. 2005)  ( citat ions om it ted) . 

  I n sum , the court  cannot  conclude the Com m issioner applied the 
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correct  legal standards in assessing an appropriate RFC and then considered 

and weighed the evidence regarding all lim itat ions and im pairm ents for the 

RFC finding. A rem and is necessary for the agency’s proper considerat ion of 

these issues. 

  For purposes of this rem and, the court  also takes up the plaint iff’s 

final issue that  the Com m issioner did not  carry his burden at  step five in 

accept ing and relying on the VE’s test imony that  the plaint iff could perform  the 

jobs of surveillance system s m onitor, docum ent  preparer, and lens inserter. 

The plaint iff points out  that  the Dict ionary of Occupat ional Tit les ( “DOT” )  

describes the first  two jobs, m onitor and preparer, as requir ing a reasoning 

level three. The ALJ, however, lim ited the plaint iff’s RFC “ to jobs that  do not  

dem and at tent ion to details or com plicated job tasks or inst ruct ions.”  (Tr. 15) . 

The plaint iff com pares this RFC finding with the definit ion of level two 

reasoning as requir ing the abilit y to “ [ a] pply com monsense understanding to 

carry out  detailed but  uninvolved writ ten or oral inst ruct ions.”  1991 WL 

688702. Thus, the plaint iff argues the ALJ relies on VE test im ony that  conflicts 

with DOT in that  the ident ified jobs require a higher reasoning level than 

described in the RFC.  

  The Tenth Circuit  follows a rule that  was “ reaffirm ed in Hacket t  v. 

Barnhart ,  395 F.3d 1168, 1175 (10th Cir. 2005) , and codified in SSR 767 

00-4p, that  an ALJ m ust  elicit  a reasonable explanat ion for any m aterial 
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conflicts between a VE’s test im ony and occupat ional inform at ion in the DOT.”   

Garcia v. Barnhart ,  188 Fed. Appx. 760, 2006 WL 1923984 at  * 5 (10th Cir. 

2006) . When there is a “ facial conflict ”  between the claim ant ’s described RFC 

and the reasoning required in DOT for the jobs listed by the VE, the court  m ay 

reverse and rem and “ for an explanat ion, if any, that  would resolve the conflict  

so as to perm it  reliance on the VE’s test im ony.”  I d.  ( cit ing Hacket t ,  395 F.3d at  

1176) .  

  The Com m issioner contends the ALJ did not  lim it  the plaint iff to 

sim ple and repet it ive work as in Hacket t .  This is again a post -hoc just ificat ion 

as the ALJ did not  affirm at ively state the plaint iff’s reasoning level other than 

to rule out  at tent ion to details and com plicated tasks or inst ruct ions which m ay 

correspond with the lower reasoning level of two. The court  need not  “ resolve 

whether the one occupat ion ident ified by the VE unaffected by the conflict  .  .  .  

reflects work in sufficient  num bers to conclusively establish the requisite 

num erical significance,”  as the case is being rem anded due to other errors. 

Garcia,  2006 WL 1923984 at  * 6. The court  expects the ALJ will follow Hacket t  

on rem and in addressing the evidence at  step five.  

  I T I S THEREFORE ORDERED that  the decision of the Com m issioner 

is reversed and the case is rem anded pursuant  to sentence four of 42 U.S.C. § 

405(g)  for further proceedings consistent  with this m em orandum  and order.  
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  Dated this 22nd day of July, 2014, Topeka, Kansas. 
 
 
 
    s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   


