IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ROSALIND SCALES,
Plaintiff,
V. Caséo. 2:13-CV-2175-JTM

CAROLYN W. COLVIN,
Acting Commissionenf SocialSecurity

Defendant.

MEMORANDUM AND ORDER

Plaintiff Rosalind Scales (“Plaintiff”) seeksview of a final deision by Defendant, the
Commissioner of Social Security (“Commissioner”), denying &pplication for Disability
Insurance Benefits (“DIB”) under Telll of the Social Security Ac In her pleathgs, Plaintiff
alleges error with regard to the Commissioner’s decision that Plaintiff is able to perform light
work. Upon review, the court finds théhe Commissioner's desibn was supported by
substantial evidence contained in the recofk such, the decision of the Commissioner is
affirmed.

l. Factual and Procedural Background

Plaintiffs medical issues seem to ddtack to December 2, 2006, when Plaintiff was
involved in an automobile accident and subsatjyebegan complaining of lower back pain.
She first saw treating physician Dr. S.R.dRy Katta, MD (“Dr. Katta”) on December 8, 2006.
Dr. Katta noted that although Plafhtlid not have any significargain with rang of motion on

her cervical spine, she did display painfullyiied movements of her thoracolumbar spine and



tenderness to palpation over her cervical pamaspmuscles. Dr. Katta recommended that
Plaintiff remain out of work fotwo weeks. Plaintiff also underwent a very brief period of
physical therapy.

The record shows that Plaintiff did naturn to Dr. Katta until June 2008, when she
presented with chronic lower back pain. Dr.tidanoted that Plaintiff had degenerative disc
disease but no clinical evidence of lumbar radipathy. Dr. Katta also ned that Plaintiff was
not taking any anti-inflammatory medicatiors previously prescribed. Plaintiff was
independent with her mobilitiput did display limited movemerdf her lumbar spine (without
paraspinal muscle spasms) anchlzed tenderness upon palpationrdver sacroiliagoint area.

Dr. Katta recommended Plaintiff take her antianimatory medications as prescribed and begin
a regular walking or water aerobics regimen. rRifhireturned to Dr. Katta two times over the
next six months.

In January 2009, Plaintiff reported that shel maturned to work as a certified nurse
assistant (“CNA”") several days per week. KIRI conducted during thagame time indicated
that Plaintiff had degenerative changes inlbarer lumbar spine and congenital changes of the
transverse process of her L5 vertebrae. nBfaunderwent a consultative examination with Dr.
Ira H. Fishman, DO (“Dr. Fishman”), who notedattPlaintiff put forthpoor effort and slapped
the examiner's hands several times during #xamination. Dr. Fishman concluded that
Plaintiff's examination was subjectively limited by pamher ability to tolerate work activities;
however, because of Plaintiff’'s uncooperativen&ss Fishman was unable to gather sufficient
objective physical findings to termine her specific limitations.

In February 2009, Plaintiff presented te tArovidence Medical Center Emergency Room

complaining of chronic back pain. She demated bilateral tendeess and a moderately



limited range of motion and was diagnosed with atuebar strain. Plaintiff returned to Dr.
Katta in March 2009 still complaining of backipdut admitting that she was doing better and
officially back to work. She did not presemith any gait deviatiorbut did display limited
movement of her lumbar spinend tenderness to palpation oueer sacroiliac joint area.
Plaintiff returned to DrKatta in June 2009 with a wesimilar evaluation.

Plaintiff's medical records then jump to June 261dhen she underwent a lumbar and
pelvis x-ray. The scan showed good aligntmeh Plaintiff's lumbar vertebrae but marked
degenerative changes at the L4 vertebra anlenntervertebral spadeetween the L4 and L5
vertebrae. Plaintiff also suffetdrom slight slippage at the L5 vertebra and deterioration over
the S1 vertebra. A month later, Plaintiff undentv an MRI of her lumér spine. The test
revealed degenerative disc and facet changesshibht pedicles, severeispl stenosis at the
L3-L4 and L4-L5 vertebrae, arallesion on her left sacrum, igh was diagnosed as a possible
sclerotic bone island or lesi. A September 2011 MRI on &fitiff's coccyx and sacrum
showed marked degenerative Bfas without evidence of an aedtacture or subluxation.

Around this same time, Plaintiff sought treairat the Universityof Kansas Hospital
Comprehensive Spine Center. fStaoted that Plaintiff had a noantalgic gait but did have a
decreased range of motion of her lumbar epiith flexion, extension, and side-bending.
Plaintiff was allegedly unable tbend at her waist due to theiqgahowever, staff noted that,
prior to her examination, Plaintiff was able tondecompletely over to take off her pants and put
on an examination gown and did wahout difficulty. Plaintiff was diagnosed with chronic low
back pain, lumbar radiculitis iher right leg, muscle spasnand core muscle weakness. A

month later, in October 2011, Plaintiff pretesh to the Shawnee BBion Medical Center

! There are several medical records from Swope Health Wyandotte from 2009 through 2010. These
records, however, are largely illegiblBkt. 9-11; Dkt. 9-12, at 69-88.



Emergency Room complaining of moderate bpalkh. Her back was non-tender and she had a
normal range of motion. Plaintiff waliagnosed with back pain.

From September 2, 2008, through NovemB@d0O, Plaintiff also underwent several
physical and mental evaluationsthe request of Disability Dataination Services. An April
2010 physical evaluation vealed that Plaintiff did not esan assistive device and had no
difficulty getting on and off the examining tablélowever, she did display mild difficulty with
heel and toe walking and hopping. Plaintiff sefd to perform squatting and arising from a
sitting position.

On May 13, 2010, Plaintiff underwent ahyBical Residual Functional Capacity
Assessment with state agency examiner DL. R/opat, MD (“Dr. Vopat”). Dr. Vopat
concluded that Plaintiffould: (1) occasionally lift and/ararry twenty pounds, (2) frequently lift
and/or carry ten pounds, (3) staadd/or walk for a total okix hours during an eight-hour
workday, (4) sit for a total of six hours dog an eight-hour workday, and (5) engage in
unlimited pushing and pulling. Plaintiff had no posl, manipulativeyisual, communicative,
or environmental limitations.

On October 25, 2010, Plaintiff underwent a psychological evaluation with Dr. Karen M.
Jordan, PhD (“Dr. Jordan”). Plaintiff indicatéthat she was currently unemployed and had been
so for approximately a year after being laid offhe stated that she was able to bathe, attend to
personal grooming matters, and @epsimple meals. Plaintiff indicated that, although she was
unable to complete general housekeeping taskscahld go grocery shopping with the help of
her husband or daughter. Pldinteported that she could driveithout restriction but typically
spent her days at home lying in bed watchirigvision. Dr. Jordan dgnosed Plaintiff with

major depressive disorder (recurrent, moderatghout psychotic featws. Dr. Jordan also



concluded that Plairfticould understand and follow directigrizut that her short-term memory
was below average. Dr. Jordan diagnosed Piggnaibility to attend and concentrate as fair and
noted that she displayed some behavior that could be potentially off-putting to others.

In November 2010, Plaintiff underwent ayBiiatric Review Technique with state
examiner Dr. R.E. Schulman, PhD (“Dr. Schulman’Dr. Schulman determined that Plaintiff
suffered from major depressivesdrder (recurrent, moderate). The examiner also concluded
that Plaintiff had mild restriatin of her activities oflaily living, moderate &riction with regard
to maintaining social functioning, concentratiopersistence, and pace, and no episodes of
decompensation. In a corresponding Mentasi@Real Functional Capacity Assessment, Dr.
Schulman concluded that Plafhtwvas moderately limited with regard to her ability to: (1)
understand and remember detailed instructionscg®)y out detailed instations, (3) work in
coordination with or proximity toothers without beig distracted by themand (4) interact
appropriately with the general public.

Plaintiff filed for DIB on January 19, 2018@lleging disability beginning September 13,
2009. Her claim was denied initially on May 13, 2010, and upon reconsideration on November
9, 2010. PIlaintiff timely filed a request for @uministrative heargy which took place on
December 19, 2011, before Administrative Lawdge Sharilyn Hopson (“ALJ Hopson”).
Plaintiff, represented by counsel, appeared aridi¢els Also testifying were medical expert Dr.
Samuel Landau (“Dr. Landau”) and Vocationapért Alan Boroskin (“VE Boroskin”).

At the hearing, Plaintiff testified that esthad returned to work on April 11, 2011, as a
CNA, working the night shift at a nursing honasd solely with Alzheimer’s patients. When
asked why she stopped working, Plaintiff indicated that she wheffaand could not find work

for approximately eighteen months. Plaintiff icatied that she filed for unemployment benefits



during this time and stated that she was avihat, by signing her umgloyment application,
she was verifying that she was willing and ablevtok full time. When asked why she returned
to work, Plaintiff stated, “[it]s called bills.” Dk 9-4, at 78. Because of Plaintiff's full-time
return to work, she amended her DIB applmatiseeking only a closgokeriod of disability
beginning September 13, 2009, and ending April 10, 2011.

Plaintiff gave testimony about several of imapairments, including her lower back pain,
knee pain, and depression. Pldinestified that, when she wdsst laid off in September 2009,
her back pain was more tolerable. She dbedrithe pain as a “stabbing, gnawing, dull ache.”
Dkt. 9-4, at 80. Plaintiff statetthat, during the time period in geteon, she could stand for thirty
to forty-five minutes, walk a bck without difficulty, and sit foperiods of time as long as she
could alternate those periods wipleriods of standing. With reghto her activities of daily
living during the closed period, Plaintiff testified that she woméke up, take care of personal
hygiene needs, walk through the house and maybh wéew dishes, fix bakfast, straighten up
the house, and, once a week, do laundry. She stated that her laundry room was downstairs,
which required her husband to take the clothesndéw her, but Plaintiff indicated that she
could make it up and down the stairs without isasidong as she went slowly. She also stated
that she would walk outdoors for a bit.

When asked about her current activitieglafly living, in additionto working full time,
Plaintiff indicated that she can drive shodtednces, cook once a week, and go grocery shopping
with her husband, but often has to sit down in gtere. Plaintiff testified that she has some
difficulty sleeping and takes “cat naps” once per day. She described her job as a challenge, but

also indicated that, within her field, the jsb‘as easy as it gets.” Dkt. 9-4, at 78.



In addition to Plaintiff's testimony, ALHopson also sought the testimony of medical
expert Dr. Landau and VE Boroskin to determimmwv, if at all, Plaintiff's impairments and
limitations affected her ability teeturn to the workforce. Ditandau testified that, based upon
the medical record, Plaintiff suffers from degeative and congenitalisease of the lumbar
sacral spine, obesity, dpsychiatric issues. Dr. Landau indexthat these issues were present
on the alleged onset date, September 13, 2009, atidwsshto exist at leashrough the date of
the administrative hearing. While the doctor aaded that the impairments, either individually
or in combination, did not meet or equal a neadllisting, he did state that the impairments
would result in some limitation of Plaintiff’'s dity to function in a wak setting. Dr. Landau
specifically noted that Plaintiff was limited taaating and walking for only two hours out of an
eight-hour workday, would need stand and stretch for one ttwree minutes every hour, could
carry ten pounds frequently and twenty poundsasionally, and could only occasionally stoop
and bend. While Dr. Landau concluded that Pifinbuld climb stairs, he indicated that she
could not climb ladders, work aeights, or balance.

VE Boroskin described Plaintiff's past vkoas a CNA as semidled and medium in
terms of exertion. Based upon Plaintiff's testimony, the conclusions of Dr. Landau, and her own
review of Plaintiff's entire record, ALJ Hops@sked the VE a series of hypothetical questions
that included varying degrees of limitation on atsicuch as standingitting, walking, lifting,
climbing, attendance, and focus. Specificallye ALJ recognized Plaintiff's limitation of
standing and walking for only two hours out of an eight-hour workday and her need to stand and
stretch as needed. Although the VE indicatieat, with these restiions, the hypothetical
individual could not perform Plaiifits past relevant work, he std that there was other work in

the national economy that an individuatmsuch limitations could perform.



ALJ Hopson issued her decision on January28Q2, finding that Plaintiff suffered from
a variety of severe impairments during theseld time period includg degenerative and
congenital disease of the lumbosacral spinesityp, and sciatica. Despite these findings, the
ALJ determined that Plaintiff did not have ampairment or combination of impairments that
met or medically equaled one of the listed anments in 20 C.F.R. Part 404, Subpart P,
Appendix 1. ALJ Hopson concluded that Pldfntetained the residual functional capacity to
perform light work, as that term is defined un8excial Security Regulatns, with the following
limitations and/or exceptions: (1) only occasibndift and/or carry twenty pounds; (2) only
frequently lift and/or carry ten pounds; (3) refaand walk for a total of two hours during an
eight-hour workday; (4) sit foa total of eight hours during aaght-hour workday with normal
breaks every two hours and the opportunity to stamtistretch as needed, for a period of up to
three minutes every hour; (5¢a@asionally stoop and bend; (8intb ramps and stairs; and (7)
perform moderately complex task3he ALJ prohibited Plaintiffrom climbing ladders, ropes,
or scaffolds, balancing, and wamlg at heights. ALJ Hopson thledore concluded that Plaintiff
was not under a disability during the closexde period from September 13, 2009, through April
10, 2011. This decision became the final deaisif the Commissioner on March 14, 2013, after
the Appeals Council denied review.

On April 16, 2013, Plaintiff fild a Complaint in the United &es District Court for the
District of Kansas seeking revatsaand the immediate award of bétseor, in the alternative, a
remand to the Commissioner for further consatien. Given Plainff's exhaustion of all

administrative remedies, her claim is nope for review before this court.



. Legal Standard

Judicial review of the Commissioner’s deorsiis guided by the Social Security Act (the
“Act”) which provides, in part, that the “fdings of the Commissioneas to any fact, if
supported by substantial evidence, shall be losne.” 42 U.S.C. § 405(g). The court must
therefore determine whether the factuatdings of the Commissioner are supported by
substantial evidence in the record and whether the ALJ applied the correct legal stamdard.
Astrue 489 F.3d 1080, 1084 (10th Cir. 2007). “Substhetiedence is more than a scintilla, but
less than a preponderance; in short, it ishsevidence as a reasonable mind might accept to
support the conclusionBarkley v. Astruge2010 U.S. Dist. LEXIS6220, at *3 (D. Kan. July
28, 2010) (citingCastellano v. Sec’y of Health & Human Sernz6 F.3d 1027, 1028 (10th Cir.
1994)). The court may “neither reweigh the evidence nor substitute [its] judgment for that of the
[Commissioner]."Bowman v. Astryes11 F.3d 1270, 1272 (10th Cir. 2008) (quotdagsias V.
Sec'y of Health & Human Sery933 F.3d 799, 800 (10th Cir. 1991)).

An individual is under a disability only e or she can “establishat she has a physical
or mental impairment which prevents her from engaging in substantial gainful activity and is
expected to result in death tor last for a continuous periad at least twelve monthsBrennan
v. Astrue 501 F. Supp. 2d 1303, 1306-07.(Ran. 2007) (citing 42 U.E. 8§ 423(d)). This
impairment “must be severe enough that shenable to perform her past relevant work, and
further cannot engage in othsubstantial gainful work ésting in the national economy,
considering her age, eduican, and work experienceBarkley, 2010 U.S. Dist. LEXIS 76220, at
*3 (citing Barnhart v. Walton535 U.S. 212, 217-22 (2002)).

Pursuant to the Act, the Social Security Administration has established a five-step

sequential evaluation process for deteingnwhether an indidual is disabled.Wilson v.



Astrue 602 F.3d 1136, 1139 (10th Cir. 2016ge alsa20 C.F.R. 8§ 404.1520(a). The steps are
designed to be followed in order. If it is detamed, at any step of the evaluation process, that
the claimant is or is not disabled, furtr@raluation under a subsequent step is unnecessary.
Barkley, 2010 U.S. Dist. LEXIS 76220, at *4.

The first three steps of the sequential esibn require the Commsioner to assess: (1)
whether the claimant has engagedsubstantial gainful activity since the onset of the alleged
disability; (2) whether the claimant has a severegombination of severe, impairments; and (3)
whether the severity of those severe impaints meets or equals a designated list of
impairments.Lax, 489 F.3d at 1084see also Barkley2010 U.S. Dist. LEXIS 76220, at *4-5
(citing Williams v. Bowen844 F.2d 748, 751 (10th Cir. 1988)). If the impairment does not meet
or equal one of thesdesignated impairments, the ALJ must then determine the claimant’s
residual functional capacity, wlkicis the claimant’s ability & do physical and mental work
activities on a sustained basis despite limitations from her impairmédsciey, 2010 U.S.

Dist. LEXIS 76220, at *5see als®0 C.F.R. 88 404.1520(e), 404.1545.

Upon assessing the claimant’s residualctional capacity, the Commissioner moves on
to steps four and five, which require the Commissioner to determine whether the claimant can
either perform his or her past relevant workwdrether he or she can generally perform other
work that exists in thaeational economy, respectiveBarkley, 2010 U.S. Dist. LEXIS 76220, at
*5 (citing Williams, 844 F.2d at 751). The claimant beaesblrden in steps one through four to
prove a disability that prents performance of his trer past relevant work.ax, 489 F.3d at
1084. The burden then shifts to the Commissionetegt five to show that, despite his or her

alleged impairments, the claimant camfpen other work in the national econontg.
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1. Analysis

In her assignment of error, Plaintiff gaes that: (1) the ALJ mischaracterized the
definition of “light work,” and (2) erroneously noluded that Plaintiff auld perform light work,
even with her restrictions onastding and walking. More specifibg Plaintiff alleges that her
restriction to standing and/or walking for grtivo hours during an eight-hour workday places
her ability outside the defingn of light work. Plaintiffs argument misunderstands the
requirements of light work.

“Work is classified by physical exertionq@rements: sedentary, light, medium, heavy,
or very heavy; and the category is detemdirbased upon the amount of physical exertion
required in lifting, carrying, pushing, or pullingReed v. Astrue2011 U.S. Dist. LEXIS 12429,
at *8-9 (D. Kan. Feb. 9, 2011) {oig 20 C.F.R. § 404.1567). Afuil range of light work
requires standing or walking, off and on, fortcdal of approximately 6 hours of an 8-hour
workday.” SSR 83-10, SSR LEXIS 30, at *12 (empbkasided). However, the Social Security
Regulations more fully define light work as follows:

lifting no more than 20 pounds at a time with frequent lifting or carrying of

objects weighing up to 10 pounds. Even though the weight lifted may be very

little, a job is in this categgrwhen it requires good deal of walking or standing,

or when it involves sitlig most of the time with some pushing and pulling of arm

or leg controls.

20 C.F.R. § 404.1567(b) (emphasis added). In samddrer position, Plaintiff cites to Social
Security Ruling 83-10, which states, in itgp&nation of light work, that the “primary
difference” between sedentary ambstlight jobs lies with the aount of standing or walking
the job requires. While this may be true, Riffifails to cite to tke immediately subsequent

sentence of SSR 83-10, which stattest “[a] job is also in tis category [meaning light work]

when it involvessitting most of the timbut with some pushing and pulling of arm-hand or leg-
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foot controls, which require greater exertiomarthin sedentary work . . . .” SSR 83-10, SSR
LEXIS 30, at *14 (emphasis added)t is this latter descriptiothat best desdres Plaintiff's
situation.

There is no doubt that Plaintiff, during tbkvsed period in quésn, was incapable of
performing a full range of light work. Dr. Landaestified that Plaintiff was only capable of
standing and/or walking for up to two hours dgrian eight-hour workday. Dkt. 9-4, at 75-76.
Indeed, in her hypothetical questito the VE, ALJ Hopson includedis very restriction, noting
that the hypothetical individual could only “staadd/or walk two hours out of an eight hour day
... ." Dkt. 9-4, at 87. However, Dr. Landaoncluded, and the ALJ expd, that Plaintiff's
ability to lift, carry, push, and pull fit within the parameters for light work, that is “lifting no
more than 20 pounds at a time with frequeftinty or carrying of objects weighing up to 10
pounds.” 20 C.F.R. § 404.1567(b). Even given thiesiéations, the VE stad that there were
jobs, at the light work level, that the hypothetizadividual could perfan, including cashier II
and information clerk. Dkt. 9-4, at 88.

Courts in this Circuit have long heltiat the testimony of a vocational expert may
constitute substantial evidence upon which &leJ may rely. However, in order to be
considered substantial eviden¢the ALJ must formulate andsk hypothetical questions that
‘include a full description ofthe] claimant’s impairments.”Waltemire v. Colvin2014 U.S.
Dist. LEXIS 105285, at *14 (D. Kan. Aug. 1, 2014) (quotiMgKitrick v. Barnhart 364 F.
Supp. 2d 1272, 1287 (D. Kan. 2005)). An ALJ must “accept and include in the hypothetical
guestion only those limitationsupported by the recordldi. (quotingMcDonald v. Barnhart

358 F. Supp. 2d 1034, 1042 (D. Kan. 2005)). 144 finds that the clamant cannot perform a

2 Given the limitations on the individual's standing and walking ability, VE Boroskin did indicate that the
number of positions available for these jobs would be reduced by fifty percent.
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full range of work in a particular exertionehtegory, she must “describe particularly and
precisely the additional limitatis in [her] written decisiaand hypotheticals to the VEJ.
(citing Vail v. Barnhart 84 F. App’'x 1, 4-5 (10th Cir. 2008 Here, as noted above, ALJ
Hopson specifically included Ptaiff's standing and/or walkg limitation and her strength
limitations in her hypothetical question to the VBs such, the ALJ was entitled to rely on the
VE’s answers with regard to what “light workbsitions, if any, were available to an individual
with these limitations. As such, Plaintiff's assigent of error is without merit and is therefore
dismissed.

The court pauses here to note Plairgifildmissions that she only stopped working in
2009 because she was laid dffjat she did not immediately retuto work because she could
not find work, and perhaps most importantly, thla¢ applied for unemployment benefits during
the closed period. Dkt. 9-4, at 68. The fét Plaintiff stopped working seemingly for non-
medical reasons suggests that her unemploychanmg the closed period may be unrelated to
her medical conditions. Plaifftiessentially admits as mhc Furthermore, Plaintiff's
application for unemployment beiitsfduring this time calls into question her credibility because
while she represented to the Social Seculitiministration an inability to work during the
closed period, she simultaneousdpresented to the labor department that she was able to work
to receive unemployment benefits. Although Pltistcredibility was notdirectly challenged in

this appeal, Plaintiff’'s contradictpictions are still worthy of note.

® Plaintiff also admitted that she stopped working because she could not pass her certification test. Dkt. 9-
8, at 21.
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IT ISTHEREFORE ORDERED this 19th day of Augus014, that Plaintiff's appeal

is hereby denied.

s/J. Thomas Marten
JTHOMAS MARTEN,
CHIEF JUDGE
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