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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

LeelLain,

Plaintiff,
V. Case No. 13-CV-2201
BNSF Railway Company,

Defendant.

MEMORANDUM & ORDER

Plaintiff Lee Lain filed this negligence action under the Federal Employers’ Liability Act
against BNSF Railway Company, his employer, ifpuries he sustained after he slipped and

fell due to an “unnatural accuttation of ice” on a pedestrigmathway at the BNSF Technigal

Training Center on the campusJifhnson County Community Colkeg This matter is presently
before the court on BNSF's motion for summauggment on plaintiff's claim. As will be

explained, the motion is denied.

Standard

“Summary judgment is appropriate if ethpleadings, depositions, other discovery
materials, and affidavits demonstrate the abseneegehuine issue of material fact and that the
moving party is entitled to judgment as a matter of laW/ater Pik, Inc. v. Med—-Systems,.Inc
726 F.3d 1136, 1143 (10thrCR013) (quotation omittedseeFed. R. Civ. P56(a). A factual
iIssue is genuine “if the evidence is such that a reasonableqguig return averdict for the

nonmoving party.” Water Pik, Inc, 726 F.3d at 1143 (quotati omitted). “The nonmoving
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party is entitled to all reasonable inferencesnfrthe record; but if #8 nonmovant bears tf
burden of persuasion oncéaim at trial, summary judgmemiay be warranted if the mova
points out a lack of ev&hce to support an essential edanof that claim and the nonmove

cannot identify specificdcts that would creagegenuine issue.ld. at 1143-44.

Facts
The following facts are either uncontrovertedrelated in the light most favorable
plaintiff, the nonmoving party. A contract exists betsen BNSF and Johnson Cou

Community College (JCCC) undavhich BNSF employees receive training at the B

Technical Training Center on the campusJ@ICC. On January 2@011, plaintiff, a BNSKk

employee, attended the first day of a schedtrigding session at the BNSF Technical Trairn
Center pursuant to the direction of BNSF. n€istent with BNSF’s regular practice, BN
began the training session with a safety hbmgefto discuss potential hazards, evacua

procedures and emergency praoes. During the safety briefing, the BNSF instructor ady

employees that a designhated smoking area couldda¢ed outside on th&de of the building|.

While the instructor did not adse the employees that there vaasexit door down the hall fro
the classroom that would lead employees diretttlyhe smoking area, BNSF asserts that
exit door was obvious and that at least two emgasyused that exit toaeh the smoking area.

At the conclusion of the safety briefingsjubefore 8:00am, the instructor advised
employees that they could takeslaort cigarette or coffee breakdathat they should return
the classroom in ten minutes. Whplaintiff exited the building ttake a cigarette break, he ¢

not utilize the exit door closest tois classroom and closest tile smoking area. Rathg
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plaintiff exited the building throug the main entrance. Plaiffittestified that most of th
employees in his class utilizedetimain entrance to exie building at that time. According
plaintiff, he elected not to ugke exit door near the classrodmcause he was not familiar w

the facility, the door appeared to be an emeegeexit, and he was not sure whether the (

would lock behind him. Afteexiting the main doors, plaintifbllowed a wide pth around the

side of the building to explore the area andhbbain an “overview” of his surroundings, a
eventually came to the desiged smoking area. He did hencounter any slick or ig
conditions on this route. According to plaff, he was the only eployee to utilize the
designated smoking area; the other employeles had exited the maientrance with hin

stayed near the maientrance and smoked cigarettes ¢har violation of BNSF and JCC

policy.

After smoking one or two cigarettes, plainbegan walking back from the designat

smoking area to the main entrance. He did ria the same wide path that he had taken o

way out to the smoking area. Instead, he walkkder to the building in front of son
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dumpsters that were located adjaderthe building in doading dock area. Despite the fact that

plaintiff was walking on what@peared to him to be clean atiy pavement, plaintiff fell on
patch of “invisible” ice and sustained injuriedlthough the temperature was below freezin
the time of plaintiff's fall, tempetures on the prior day had reachett the 40s.According to
plaintiff, the invisible ice was caused by improgaow removal practices in that the snow
not removed from the area but was simply pushédhdehe dumpsters, permitting that snow
melt in warmer temperatures, drain onto the psam in front of the dumpsters, and then

freeze on the pavement in lower temperatures.
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Discussion

Section 1 of FELA provide$or the railroad’s liability toits employees for “injury or

death resulting in whole or in part from timegligence of any of the officers, agents,

employees of such carrier.” 45 U.S.C.58. To hold a railroadiable under FELA, the

employee must prove that (1) higuries occurred within the spe of his employment; (2) he

was employed as part of the railroad’s intdestaansportation business; (3) the railroad

negligent; and (4) the negligenaé least in part caused inethnjury for whid the employe

seeks compensation/olner v. Union Pacific R. Cp509 Fed. Appx. 706,08 (10th Cir. 2013).

With respect to the thd prong, an employee must proves ttommon law neglegnce element
of duty, breach, foregability and causatiorlid. (citations omitted). “It is not enough that”
Lain was injured; BNSF “must a@lly be negligenfor there to be liabity under FELA.” Id.
(citations omitted).

In the pretrial order, plaintiff claims thBINSF negligently failed t@rovide a safe plac
to work; negligently failed to spect the premises; and negligeridlifed to warm plaintiff abou
unsafe working conditions. BNSF moves for summary judgment on all claims on the g
that plaintiff's injury was not foreseeablBNSF had no dutyo protect its employees fro
injuries resulting from the mere existence obwnand ice; and plaiiff's injury occurred
outside the scope of prdiff's employment. Construing the ielence in the light most favorab
to plaintiff, a reasonable jury atil conclude that plaintiff's jry was foreseeable; that BN

had a duty to preveénor remedy weather-related condit#o on the premises under {
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circumstances presented; and that plaintiff aetghg within the scope of his employment at

time of his injury. Summarjudgment is therefore deniéd.

No Foreseeability of Harm
According to BNSF, platiff cannot survive summary ggment on the foreseeabil
element of his claim in light of his admissionattthe ice upon which heipped was “invisible’

and that he fell while walking amss a loading doclrea rather than ugjrthe authorized rout

he

—+

e

between his classroom and the designated smokaag &rlore specifically, BNSF contends that

plaintiff has come forward witimo evidence from which a jury could reasonably conclude
BNSF knew or should have knovabout the “black” or “invisible’ice that caused plaintiff’

injury (given the fact tat plaintiff himself could not detedt in broad daylight) or that BNS

that

F

knew or shoulchave known that plaintiffin returning to his classroom after a smoking break,

would fail to use the most direct route backhis classroom and, instead, would utilize
loading dock area. BNSEen, contends that plaintiff hastrehown that the harm he suffer
was reasonably foreseeable to BNSee CSX Transp., Inc. v. McBrid&1 S. Ct. 2630, 264
(2011) (reasonable foreseeability bérm is an essential ingiedt of FELA negligence
Holbrook v. Norfolk Southern Railway Catl4 F.3d 739, 742 (7t@ir. 2005) (to establis
foreseeability for purposes dFELA, plaintiff must showthat employer had actual

constructive notice of harmful circumstanceSghaefer v. Union Pacific Railroad Cdl999

WL 333099, at *2 (10th Cir. Ma 26, 1999) (employer not liable under FELA if it has

YIn a prior memorandum and order, the cagndnted JCCC’s motion to dismiss plaintif
complaint on the groundhat JCCC is immune from liabilitipr plaintiff's damages pursuant
the “snow and ice” exception tie Kansas Tort Claims Act.
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reasonable way of knowing thatpotential hazard exists; plaintiff must prove that emplpyer

knew or shouldhave known of conditions vith created a likelihood #t plaintiff would suffer

injury).

On this record, a reasonable jury could codel that plaintiff's injury was foreseeab|

With respect to the invisible ice, plaintiff téeed that BNSF, rathethan removing snow from

the area, simply pushed the snbehind the dumpsters, thus permitting melting and refre¢
of the snow in the area in front of the dumpstef$is evidence is natontroverted by BNS
and? thus, is sufficient to raise triable issue of fact as to whether BNSF created th
condition through its negligent snow removal. In suchuaorstances, plaintiff need n
establish that BNSF had actual or congtmecknowledge of the invisible iceSee Webb

lllinois Central Railroad Cq 352 U.S. 512, 515 (1957) (raad charged with notice ¢
condition that it created tbugh its own negligenceJphnson v. Norfolk Southern Ry..Co |
F. Supp. 2d __ , 2014 WL 38513, at *5-6 (N.D. Ind. Aug. 6, 2014) (plaintiff need 1
establish actual or constructivietice of dangerous condition ete evidence suggested t

employer created the hazard).
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Similarly, a reasonable jury could concluti@at BNSF knew or should have anticipated

that its employees might utilize the route udmd plaintiff to walk between the training

2 In response to plaintiff's atements of facts regarding BNSF's snow removal efforts, B
responds only that the testimy is “self-serving,” suggestinthat the testimony is somehg
incompetent under Rule 56. BNSF’s objection appé¢o refer to uncorroborated statement
fact or opinion which are favorable to the degot. This objection flects a misunderstandir
of summary judgment practice. The court evedsdhe validity of demition testimony not b
examining whom the testimony serves, but ratheexamining whether the testimony rels
specific, personalized facts within the deponent’s Kedge. BNSF has not shown that
“self-serving” portions of plaitiff's deposition testimony fail tgatisfy this standard.
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classroom and the sxking area. Plaintiff's evidence demstrates that BNSF did not notify
employees that there was amit door down thehall from the classroom that would le
employees directly to the smokiragea; that plaintiff injured hiself on the first break of th
first day of training ad was unfamiliar with the training cemt that numerous employees exi
the building on the first brealdsing the main entrance doors; that the employees had
dropped off at the trainingenter at the main eatnce doors not long befthe first break sug
that the main entrance doors wéhne only doors thefiad utilized at the time of the first brez
and that the loadmdock area, while perhaps not well-eeéad by employees attending train

classes, was nonetheless utilizgdother BNSF employees. fact, a photograph of the ar

contained in the record depicts that, onceemployee decided to #xhe mainentrance for

purposes of reaching the smokingarthe most direct route to that smoking area was the
utilized by plaintiff—across the &uling dock areand in front of the dumpsters. Given th
facts, a jury could concludedahBNSF knew or should have known that its employees 1
walk in the loading doclarea at some point while attendingsdes at the training center s
that it had a duty to prevent or remedgngerous conditions in that are&ee Parente

Metropolitan Transp. Authority2012 WL 1813077, at *2-3 (B.N.Y. May 16, 2012) (wher
plaintiff slipped on ice in parking lot, demmg employer's summary judgment motion on FE
claim despite evidence that plafhparked her car in a trash dun@sarea rather than a lega
designated parking spot and despite evidence thiingaspots free of ice were available to

employer had some knowledge of icy citimths and failed to remedy conditions).

No Control Over Vagaries of Weather
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BNSF also moves for summary judgment twe grounds that it cannot control the
“vagaries of the weather” andgccordingly, that it has no duto protect its employees from
injuries resulting from “the merexistence of ice or snow that is disconnected from other
circumstances.” This argument is rejected. While several courts have recognized that railroz
have no control over the vagariesthe weather or climaticonditions, those courts have also
emphasized that railroads nonetheless ardelifdr injuries resulting from weather-related
causes which could be eliminatdtough use of due careésee Kimbler v. Pittsburgh & Lake
Erie R.R. Cq.331 F.2d 383, 385-86 (3(ir. 1964) (rejecting “vagas of weather” argument
where evidence demonstrated that railroad coue keken to prevent ice formation on steps or

neutralize harmful effects of econ steps; affirming trial cots finding of negligence);

Raudenbush v. Baltione & Ohio R.R. Cg 160 F.2d 363 (3rd Cir. #9) (despite general rule
that there is no liability forinjuries resulting from mere etence of ice or snow and
“disconnected from other circumstances,” raitteamust, within confines of switch yard,
exercise a reasonable degree of care to preveat@mulation of snow or ice in such quantity
and location as would constitutereenace to the safety of the gloyees; under facts of case,|no
duty to remove light fall of snow from switch rghin light of recentngs of storm and slight
nature of accumulation).

Here, there is evidence frowhich a jury could reasonabt®nclude that BNSF did npt
exercise due care to prevent the formation ethklice in the area whermlaintiff fell or to
neutralize the effect of the presence of blazk in the area and that BNSF itself may have
created or contributed to the catimmh that caused plaiiff’s injury. In suchcircumstances, the

general rule concerning the “vagaries of theather” does not preclude, as a matter of |aw,
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BNSF’s liability for plantiff's injuries. See Tipton v. Norfolk Southern Ry..C2010 WL

2927186, at *3 (N.D. Ohio 20)(railroad’s failure to remedy conditions created by winter

weather may constitute negligenceurt left to the jury questioof whether rdroad exercised

reasonable care under the speaifrcumstances presente@Heron v. CSX Transp., Incl81
F. Supp. 2d 779, 781 (N.D. Oh&®01) (denying summng judgment where plaintiff slipped ar

fell on ice while walking to parking lot and rejeng “vagaries of weather” argument; railrg

had a duty to respond to manifestly ice condgiavhere evidence spgrted inference that

railroad was on notice that employees would uskevpay to parking lot and that railroad was

notice that portions of the premiseswid need salting or other treatmeriuck v. Norfolk &

W. Ry. Cq 334 F. Supp. 433 (C.[Pa. 1971) (FELA doesot exempt railroads from liability

because of the weather; finding favor of plaintiff after bench trial in light of finding that

railroad was negligent in failing to recognieat ladder had ice-covered rungs after “tr

amounts of precipitation had createy conditions in the general viaty of the freight yards”).

Injured Outside the Scope of Employment

Finally, BNSF contends that it is entitled summary judgment oplaintiff's claims
because plaintiff, who ulisputedly was injureduring a cigarette break that was not requ
by BNSF nor for the benefit of BNSF, was agtioutside the scope of his employment.
FELA plaintiff must prove that he wasjured in the scope of his employmefiichko v
Denver & Rio Grande Western R. C@13 F.3d 586, 592 (Qth Cir. 2000) (citingSmith v,
Medical & Surgical Clinic Ass'’n118 F.3d 416, 419 (5th Ci1997). FELA’s “scope Q

employment” requirement has been interprdiszhdly to encompass not only acts requirec
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the employer but also acts necessainigidental to the employmentld. (citations omitted)|.

The Act does not cover activities undertakenabyemployee for a private purpose and ha
no causal relationship withis or her employmentld. (district court properly granted summé
judgment on FELA claim where plaintiff wainjured while searching for his missi
checkbook; search was not done under the tire@nd authority of the railroad and railrg
could not have reasonably foreseem $karch and did not benefit from it).

Viewed in the light most favorable to plaffitthe evidence in th record demonstrat

that BNSF authorized the speciBmoking break during which phdiff was injured; that BNSI

clearly anticipated that its employees would tak@king breaks during the training class; t

BNSF provided a designated place for employeetske smoking breaks; and that BNSF
some extent, benefitted from those breaks indsese that its employeesturned to wor}

refreshed and more productivén such circumstances, a reasonable jury could conclud

plaintiff was acting within the scope of his plmyment at the time ofis injury. Summary

judgment on thisssue is deniedSee Rodriguez v. Trump Casir®a®09 WL 842866, at *5-6

(N.D. Ind. 2009) (casino could not providelesalesignated area for smoking and eat

encourage employees to use thaatmn, and then refuse to acknowledge that such are ter

employment; plaintiff raised genuine issue often@l fact with respct to whether she was

acting within the scope of her employment wisdre was injured after she punched out

stopped in employee cafeteria for beveragéemmaiting for bus to employee parking lot).

IT ISTHEREFORE ORDERED BY THE COURT THAT defendant BNSF Railwa

Company’s motion for summary judgmtgdoc. 51) is denied.
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IT1SSO ORDERED.

Dated this 3rd dagf October, 2014, at Kansas City, Kansas.

___ ¢ John W. Lungstum

dhn W. Lungstrum
United States District Judge
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