Sur-Tec, Inc

v. CovertTrack Group, Inc. et al D

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SUR-TEC, INC,,

Plaintiff,

V.

Case No. 13-2218-CM
COVERTTRACK GROUP, INC,, et al.,

Defendants.

N N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the court on plaintiffrStec, Inc.’s motion for jurisdictional discovery

(Doc. 16). For the reasons belowe ttourt denies plaintiff’s motion.
.  Factual and Procedural Background

Plaintiff alleges that it is amdustry leader in developing adw@ed surveillance technologies
for use by different levels of law enforcemeneages. Its products inale covert-surveillance-
technology devices. Plaintiff filetthis patent infringement suit agat defendants, arguing that they
sell infringing products in Kansaglaintiff has volurdrily dismissed defendé#s CovertTrack Group,
Inc. and Tag 5 Industries LLC. As a result, onljedeant Keywave, LLC (“defendant”) remains.

In its Amended Complaint, plaintiff's allegah regarding whether defendant is subject to
personal jurisdiction in this court states that ddént “offer[s] for sale ahsell[s] various products,
including the alleged products complained of . . . withia District.” (Doc. 5 af|8.) Plaintiff further
alleges that defendant is infging two of its patents by “maig, importing, using, selling, and/or
offering for sale . . . within this District, oreg more devices and systems that embody the claimed

invention.” (d. at 1115, 22.)
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Defendant filed a motion to dismiss for lack ofigdiction or, in the alternative, for failure to
state a claim (Doc. 10). In its motion to dism@sfendant argued that plafhfailed to sufficiently
allege that defendant is subjecioersonal jurisdiction in Kansas. feadant further stated that it has
no contacts with Kansas, nor hasver “purposefully directed” argctivity toward Kansas. (Doc. 11
at 7.) In further support, defendattached to its motion the de@#on of J. Keith McElveen (Doc.
11-1).

Plaintiff then filed an unopposed motion for extiensof time (Doc. 12)ndicating that plaintiff
intended to seek jurisdictional deeery and that the piées were in the pross of discussing whethe
defendant would consent to the discovery. Afterees®f conversations viamail, the parties were
unable to come to an agreemergamieling the proposed jurisdictional discovery. Both parties attag
the email communications to theilirigs, and the court withot recount the conversations here. (Dd
16-1, 21-1-21-5Y

Plaintiff's motion for jurisdictional discovery palis out several perceidaleficiencies in Mr.
McElveen’s declaration. Theskeficiencies include that: (Mr. McElveen did not deny that
defendant has “used” infringiqgroducts in Kansas; (2) Mr. Ntveen “conspicuously omits any
statement regarding [defendant]’s distributorsthier representatives selling or offering for sale

infringing products to Kansas-residemtities or individuals”; an@B) defendant failed to deny that

! Defendant argues that plaintiff viodat the meet and confer obligatiomstained in D. Kan. R. 37.2 because

counsel for plaintiff never responded to counsel for defersléagt email, in which defendant indicated its willingness t
respond to some—but not all—of the jurisdictional requests. .(Bbat 1-3.) Instead, defendatates that plaintiff filed
the instant motion without attempting to talk to defendant about the agreed-to disctdeay.3() Defendant further
argues that plaintiff failed to provide a certification detailing efforts taken by the parties to resolve the issue.

In response, plaintiff argues that it was defendant who failed to respond to plaintiff's emdikgpldintiff
moved for jurisdictional discovery only after the parties reached an impasse. Plaintiff further allegegathdefiendant
who violated D. Kan. R. 37.2. Although the court dodsxawledge that the way in which this case has arrived at its
current posture is not ideal, the court declines to engagddtaded discussion to determine whether either party violat
D. Kan. R. 37.2. The emails indicate that the parties dithpttto resolve the issues, and the court will focus on thesm
of the motion.
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defendant, “its distributors, and otlrepresentatives have engagedlirpotentially relevant types of
business activity directed toward Kansas.” (Docatl7.) Plaintiff arguethat these deficiencies
create a controversy as to the jurisdictional facts.

Plaintiff also claims that defendiamay have a distribat that may “sell or offer for sale the
accused products in Kansas or to Kansas-residé@hesmor individuals sufiient to show defendant
has established distribution channels and . exgectation that its accuseroduct will be sold or
used in Kansas sufficient totablish personal jurisdiction.”ld. at 7-8.) Plaintiff argues that
jurisdictional discovery isequired to ascertain “the identity jofefendant]’s distributors and other
representatives and the natisegpe, and geographical extentheir sales . . . .”Id. at 8.)

[I. Legal Standard

After a defendant moves to dismiss for lackusisdiction, discovery should be granted to
either party on the factuadsues raised in the motioRirst Magnus Fin. Corp. v. Star Equity Fundin
L.L.C, No. 06-2426-JWL, 2007 WL 635312,*a00 (D. Kan. Feb. 27, 2007) (quotitgjzova v. Nat'l
Inst. of Standards & Tech282 F.3d 1320, 1326) (10th Cir. 2002) (quotation omitted)). The court
enjoys wide discretion in determining whet jurisdictional discovery is warranteld. (citation
omitted). A refusal to grant discovery may congtitan abuse of discretion if doing so operates to
prejudice the plaintiff.ld. (citing Sizova 282 F.3d at 1326). Prejudicecocs upon a refusal to grant

the motion for jurisdictional discovery “if either thpertinent jurisdictional facts are controverted of
more satisfactory showing tie facts is necessary.Proud Veterans, LLC v. Ben-Menashi®. 12-
cv-1126-JAR, 2012 WL 6681888, at *1 (D. Kan. Dec. 21, 2012) (quétesjth Grades, Inc. v.
Decatur Mem’l Hosp.120 F. App’x 586, 589 (10th Cir. 2006) (citi®izova 282 F.3d at 1326)).

However, a request for jurisdictidndiscovery must be supported by madghan a mere “hunch that it

might yield jurisdictionally relevant facts.Breakthrough Mgmt. Grp. v. Chukchansi Gold Casino §
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Resor; 629 F.3d 1173, 1190 (10th Cir. 2010) (quotBwschetto v. Hansing39 F.3d 1011, 1020 (9t
Cir. 2008)).
IIl. Discussion

As is explained above, plaintiff argues that jurisdictional discovery is appropriate becaus
defendant failed to fully refute @htiff's allegations that defenda“uses” infringing products in
Kansas, or that its distributors haa@d these products in Kansas oKemsas entities or individuals.
But in defendant’s response to the motion, dedmhdubmitted a supplemental declaration from Mr
McElveen (Doc. 21-6). In Mr. Mckken’s declaration, defendant malatear that it “has not used
and does not use any productshe state of Kansas,Id at {6), that it “does not utilize any
distributors, intermediaries, agenspkers, wholesalers or other remetatives to sell, offer for sale,
make, manufacture or use produatshe state of Kansas or taitlugh any Kansas-aged entities,”
(Id. at 1[7), that it “does not contrany distribution channels thatrdct business activity towards the
state of Kansas,'lqd. at 18), and “does not engage in any bessmactivities in the state of Kansas.”
(Id. at §9.) Thus, all of the paviwed deficiencies poiat out by plaintiff have been cured by Mr.
McElveen’s supplemental declaration.

In an attempt to refute Mr. McElveen’s declaras, plaintiff points tahe websites of two of
defendant’s alleged business partres®vidence that defendant is subject to personal jurisdiction
Kansas. However, plaintiff's path arriving at this conclusion somewhat difficult to follow. Upon
information and belief, plaintiff alleges that:

e Defendant “markets its technologies in asation with Wave Sciences Corporation

(“WSC”), a company founded and headed by McElveen that shares principal office

address with [defendant](Doc. 22 at 5.)
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e WSC's website identifies several produsitilar to those offered by plaintiff and
defendant—products that aabegedly covered by one pfaintiff's patents.
e WSC'’s website names several of WSC’s padrasd dealers, including defendant and a

company called Advanced Marketing & Sales Associates (“AM&S”).

e AMS&S is defendant’s dealema distribution agent for the stabf Kansas. Plaintiff argues

that AM&S’s website supports this assertiongdagse the website contains instructions t(
gain access to classified products and becthgese/ebsite states that AM&S “supports an
attends the conferences of various state narcotics-officers associations,” one of whic
Kansas Narcotics Officers Association (“KNOA”)ldY)

Plaintiff also attaches to its reply screen sHodm the websites of WSC, AM&S, and KNOA
Plaintiff argues that the facts listatbove and the attached screlkats show that jurisdictional facts
are controverted and that discovery is neagssghe court disagrees. The facts relied upon by
plaintiff—that defendanmaypartner with WSC to market itsqatucts, that WSC lists as a partner
and/or dealer (in addition sefendant) AM&S, that AM&Snaybe defendant’s dealer and distributd
for Kansas, and that AM&S states on its websis tine of the conferencésupports and attends is
the KNOA—show only an extremely atigated connection to Kansas, liflya In contrast, the original
and supplemental declarations of Mr. McElveetalggssh no relevant connections to Kansas.

Because the declarations ctie alleged deficiencies, and because plaintiff brings forth no
additional supported allegations, jurisdictional discovenyot appropriate undénese circumstances
See Rich v. KIS Cal., Ind21 F.R.D. 254, 259 (M.D.N.C. 1988]\/]here a plaintiff's claim of
personal jurisdiction appears to betbattenuated and based on baregalli®ns in the face of specifig
denials made by defendants, the Court need notippeven limited discovery . . . should it conclude

that such discovery will be asfiing expedition.”) (citation omitted))Plaintiff suffers no prejudice
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here—Mr. McElveen’s declaratiosfiow that no jurisdictional factge actually controverted, and th
additional exhibits attached to plaiifis reply do not change this resuliee Custom Cupboards, Inc
v. Cemp SRINo. 10-1060-JWL, 2010 WL 1854054, at *5.(Kan. May 7, 2010) (denying motion fg
jurisdictional discovery where plaintiff failed smbmit any evidence to refute facts outlined in
defendant’s affidavit). Rintiff's allegations are speculative acahclusory, and the court exercises
discretion in denying plaintiff'snotion. Plaintiff’'s motion for jusdictional discovery is denied.

IT ISTHEREFORE ORDERED that Plaintiff's Motion forJurisdictional Discovery and

Motion to Extend the Deadline to H®nd to Keywave, LLC’s Motion tDismiss (Doc. 16) is denied,

IT ISFURTHER ORDERED that plaintiff's response tdefendant’s motion to dismiss
(Doc.10) is due on or before April 21, 2014.
Dated this 31st day of Manc2014, at Kansas City, Kansas.
s/CarlosMurguia

CARLOSMURGUIA
United States District Judge
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