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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TRACY THOMAS,

Plaintiff,
V. CaséNo. 2:13-CV-2248-JTM
LOUISVILLE LADDER, INC.,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Tracy Thomas seeks monetary dansafyjem defendant Louisville Ladder, Inc.
for alleged negligence, manufadng defect, failure to warngesign defect, and breach of
implied warranty. This matter is before the court on plaintiff's eight (8) Motions in Limine
(Dkts. 75, 77, 79, 81, 83, 85, 87, 89) and defendantg&yMotions in Limne (Dkts. 93, 111).

l. Factual and Procedural Background

This case arises from a July 22, 2010, inciadleming which plaintiff alleges that she was
injured by an extension ladder mdactured by defendant’s predsser-in-interest, Cuprum. In
1992, plaintiff purchased a twenty-foot alumam Cuprum model 385-20 Type Il extension
ladder with a 200-pound load capacity from Westlake Hardware in Shawnee, Kansas. More
than eighteen years later, on July 22, 2010, pféinéis using this ladder to clean out her gutters
and look at her roof. Plaintiff alleges that, vehihe was on the ladder, approximately four feet
off the ground, the extension locking hooks faldelkcked, causing the ladder to fully collapse

while plaintiff was on it. As a result, plaintifiaims that she slid dawthe ladder, got caught
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between its rungs, and ultimately fell to the grdwvith the ladder coming down on top of her.
Plaintiff initially alleged that she suffered physiaglries to her wrist, knee, and heel, as well as
a severe traumatic head injury. During the nimetonference, however, plaintiff withdrew her
claim of a severe traumatic head injury andaadtasserted that she suffers from psychological
and psychiatric issues asesult of the incident.

On July 13, 2012, plaintiff filed suit againstfeledants Louisville Ladder, Inc., Westlake
Hardware, Inc., and Ace Hardware Group in dmrict court of Johnson County, Kansas, case
number 12CV5630, alleging negligence, manufactudefect, failure tavarn, design defect,
and breach of implied warranty of nobantability for which she soughtiter alia, damages for
lost profits. Dkt. 1-1. OrApril 25, 2013, plaintiff voluntarilydismissed without prejudice
defendants Westlake and Ace. Dkt. 1-2. Nay 23, 2013, defendant removed plaintiff's action
to the United States District CduDistrict of Kansas citing jusdiction based on diversity of
citizenship pursuant to 28 UG. § 1332 (Dkt. 1). On October 20, 2014, this court granted
partial summary judgment in favof defendant on the issue obtgrofits (Dkt. 67). The court

held a three-day jury trial beginning January 2715, after which the jurgeturned a verdict for

defendant.
Il. Analysis
A. Plaintiff's Motions in Limine
1. Motion to bar any mention of plantiff's counsel’s law firm, Brown &

Crouppen, P.C. (Dkt. 75)
Plaintiff requests that the court prohibit dedent from making any méion of plaintiff's
counsel’s law firm, Brown & Gyuppen, P.C. According toghtiff, Brown & Crouppen is a
large law firm that advertises extensively in thengas City area. Becauskthis advertisement,

plaintiff fears that jurors willlikely have opinions of the V¥a firm that are irrelevant and



potentially prejudicial tdher. Defendant opposes this requabléging plaintiff has not provided

any evidence that the reputatioh counsel’'s law firm could potéally negatively impact her

case. Moreover, defendant assures the court that it has no intention of disparaging plaintiff's
choice of counsel in any fashion, including referriaghe firm’'s advertising methods. Rather,
defendant merely seeks, durimgr dire, to determine whether any potential juror is familiar in

any fashion with plaintiff's counsel’s law firm.

While mention of plaintiff's counsel’s law firm is not particularly redat to the issues at
hand, to prevent defendant from sonti@ning would likely create issues aoir dire. For
example, instead of simply askipgtential jurors if they haveng connection to the law firm of
Brown & Crouppen, defendant would have to ranbund at such a possible connection. This
seems unnecessary, given that a connection couddtbblished with a simple yes or no answer
from the potential juror if askedirectly. And, in reality, suckiague and roundabout questioning
in an attempt to learn thisformation is likely to drawnore attention to the law firm.

Plaintiff claims that identification ofthe law firm would be “confusing, unduly
prejudicial, lacking any probativealue, misleading, and a waste of time.” She fails, however, to
offer any justification in support of this claim. Defendant has assured the court that it does not
intend to go outside the parameters of propestianing on a juror’'s familiarity with the firm
and certainly does not g on disparaging the law firm @ny way, including mention of its
advertising methods.

Therefore, plaintiff's motion to bar any ntem of plaintiff’'s coungl law firm, Brown &
Crouppen, P.C. is denied. The pestshall be allowed to not ontgention the name of the firm

during voir dire and opening statements, but also tckeneeference to the firm’s advertising



methods. However, once evidence is enteredtlaadrial is underway, the parties shall refrain
from any mention of platiff's counsel’s law firm.

2. Motion to bar any mention of cdlateral source benefits (Dkt. 77)

Plaintiffs medical records are replete withentions of payments for her medical
treatment by sources unrelated to defendant amli®icase. She therefore seeks to invoke the
collateral source rule to prohibit any mentiorbehefits paid and/or payments made by sources
separate and distinct from deiant, including insurance, MedidaMedicare, Social Security,
and unemployment. It seems that plaintiff is really only seeking to prohibit mention of the actual
source of these payments, not that paymentsewedeed made by outside sources oratheunt
of those payments. Defendant agrees and noaéé tthoes not intend to enter into evidence the
source of the payments, only the amount of the payiméinemselves. In fact, the parties have
stipulated that the amount necessary to saafifpf plaintiff's medical bills arising from the
incident in question is $135,000. Dkt. 108.

Under the Kansas collateral source rule, d@#s received by a plaintiff from a source
independent of and collateral to the wrongdeall not diminish the damages otherwise
recoverable from the wrongdoer.Davis v. Mgmt. & Training Corp. Ctrs., 2001 U.S. Dist.
LEXIS 8361, at *5 (D. Kan. May 30, 2001) (citirigregory v. Carey, 246 Kan. 504, 791 P.2d
1329, 1333 (Kan. 1990)). As suctiere is no qué®n that thesources of any collateral
payments are not admissibl€eeid. While the courts have discussed at length how the payment
of benefits and/or write-offs affect howwuch a plaintiff may be able to recover from a
defendant, they have yet to rule that #meount already paid by an outside source is not

admissible.



Therefore, plaintiff's motionto bar any mention of theource of collateral source
benefits is granted. The motion to bar mentiothefamount of collateralburce benefits paid is
denied, as the parties have stgiat that the amount is $135,000.

3. Motion to bar any suggestion thatthe ladder was manufactured by some
other entity that would shield defendant from liability (Dkt. 79)

It has been stipulated that the actual maatirer of the ladden questionwas Cuprum,

a corporation that merged with defendant @9@. Dkt. 108. Plaintiff seeks to bar defendant
from suggesting that it should be absolved fi@hility because Cuprummot Louisville Ladder,
manufactured the ladder. Plaintiff argues thath a suggestion serves no purpose and would
only confuse the issues for the jury. Defendagitees and states that it has no intention of
arguing against its potential liability simply becaitsepredecessor in interest, Cuprum, actually
manufactured the ladder at issue. Asslltethe parties havaipulated as follows:

Cuprum manufactured the ladder at issu£992. Subsequent to the manufacture

of Ms. Thomas’s ladder, Louisville Hder Inc. acquired Cuprum. Louisville

Ladder Inc. has agreed take responsibility for MsThomas’s ladder, if it is

found that Ms. Thomas is entitléol a recovery inhis trial.

Dkt. 108.

However, it seems that plaintiff is also seeking to preaapimention of Cuprum at all.
Defendant alleges that such a prohibition would be confusing for the jury, as Cuprum’s name is
on various documents that will litroduced at trial. Defendant also suspects that plaintiff will
attempt to enter into evidence products thvatre offered by defendamwhen it was still a
competitor of Cuprum. The fear is that, if thexjuest is granted, plaintiff will essentially be

allowed to confuse the jury into believing thia¢ ladder was manufactured by defendant when it

was not.



Kansas law states that “[w]hen any mergerconsolidation has become effective under
this act . . . all debts, liabilities and dutie the respective constituent corporations shall
thenceforth attach to such surviving or resultgporation, and may be enforced against it to
the same extent as if such debts, liabilitied duties had been incurred or contracted by it.”
K.S.A. § 17-6709(a).

Here, the parties have stipulated that defendwyt be held liable for plaintiff's injuries.
However, to prevenany mention of Cuprum has the potential to be confusing and ultimately
misleading to the jury. Thereforthe court grants plaintiff's matn to the extent that defendant
attempts to argue against possildility on the groundshat it is a sacessor in interest to the
actual manufacturer. It dess plaintiff's motion to baany mention of Cuprum at all. The
parties may freely reference Cupramd its role in this case.

4, Motion to bar mention of the ladder slipping out from under plaintiff as
stated in the EMS report (Dkt. 81)

The basis of plaintiff's claims is that the ladder in questmbapsed while she was using
it, causing her to fall and sustain significant injuries. However, the EMS report states that the
ladderdlid out from under plaintiff due to wet pavemetitus causing her to trap and twist her
left ankle in the rung and fall backwards onto the driveway with the ladder on top of her.
Plaintiff seeks to have the EMS report deemexdimissible as hearsay, given that the author of
the report, paramedic Joe Stellwagon, claimed that he: (1)ndo&sow how he derived those
statements, but (2Joes know that they did not ene from plaintiff.

Defendant opposes this request, noting that:tlig parties stipulated in the Pretrial
Report that “[a]ll medical records and medicaliskpreviously exchanged during discovery” are

admissible; (2) the EMS report & business record containiag admission, and is thus an



exception to the hearsay rule; and (3) the EMS tapartherwise reliable, which is an issue for
the jury to weigh.

Plaintiff sets forth several theories #in attempt to undermine the reliability of
Stellwagon’s EMS report. While it is true thatellwagon has no indepgent memory of what
happened on July 20, 2010, he testifthat he is confieht that what he wretin his report that
day is exactly what happened as it was tolchitm. Stellwagon testified that his employer
requires him to submit his EMS reports within teyefour hours of a callrad that the reports are
“ideally completed at the hospitalDkt. 98-2, at 4. In this case, if Stellwagon indeed completed
the EMS report while at the hospitaith plaintiff, he would have done so within fifteen minutes
of first encountering plaintiff on scene. Stellwagestified that he arrived on scene at 12:47 pm
and arrived at the hospital with plaintiff @approximately 1:00 pm. Dkt. 98-2, at 8-9.

The contested portion of tlEMS report reads as follows:

She stated that she was outside on heedray standing on Edder about 2 feet

off the ground or 2 rung when the laddearstd to slide out &m under her due to

wet pavement causing her to trap and twist her left ankle in the rung and falling

backwards onto the drivewayitvthe ladder on top of her.

Dkt. 98-1, at 2. Plaintiff alleges that Stellgem stated that “he does not know he derived those
statements. That if they had come from Trabtypmas, they would have been in quotes in the
narrative and they are not.” DK82, at 2. Plaintiff suggestsahStellwagon might have simply
been observing what he saw upanvéng at the scene or summang what others told him.
Dkt. 82, at 2.

However, Stellwagon testified numerous tintlest the “she” in the phrase “she stated”
referred to plaintiff and that he had no reason teebe that plaintiff didnot make that statement

to him. Dkt. 98-2, at 5, 6, 12, 13. He also tedlitieat he did not have figthing that states that

there was a neighbor or a spoossomebody that [he] was speaito.” Dkt. 98-2, at 5.



Plaintiff draws the court’s attention to the following testimony:

Q: The reason | ask is because Tracyega deposition in this case . . . and
indicated that a neighbawas there with her on the pavement when you guys
arrived . . . You don’t have any re@s. . . to dispute that at all?

A: No, | don't — don’t recall it.

Q: And, in fact, as your report’'s worded, it's quite possible the neighbor
could have been filling you ion some of the details as well?

A: Very well could have been, yeah.

Q: And if Tracy had used the words specifically ladder slid out due to wet
pavement, you probably would hapet that in quotes, correct?

A: | probably would have put that in quotes.
Q: And the fact that you didn’t, calilindicate that you were kind of putting

information together from differentoarces and probably what you observed at
the scene, correct?

A: Correct.

Q: And — and you potentially could sérve the — the ground being wet . . .
ladder on the ground and theoncluded that thé&adder slid out due to the water .
.. Is that correct?

A: Correct.

A: The only reason | would probably psiide in there is because someone
told me that the ladder slid, so.

Q: Okay. And like, as you said, you don’t know if that would . . . have been
Tracy or a neighbor or anybody else?

A: Correct. | can't tell you for sure.

Dkt. 98-2, at 9-10.



It is important to note, however, that whéellwagon testified thdtf there’'s something
really specific that [a patient] stated and I'm like, oh, that's reatlgdgstuff, I'll put it in
qguotations . . . .” (Dkt. 98-2, at 5), hever testified that h@always puts what the patient told him
in quotations. Furthermore, éflivagon testified thatbased on his repoithe was comfortable
testifying that: (1) plaitiff told him that the ladder slipped out from under her due to wet
pavement, and (2) that the pavement was indeed wet.

Whether or not Mr. Stellwagon’s words condgtithearsay is irrelevant to determining
whether the EMS report should be admitted. AtiRal Order “supersedes all pleadings and
controls the subsequent course of the ca&mardwalk Apts., L.C. v. Sate Auto Prop. & Cas.

Ins. Co., 2014 U.S. Dist. LEXIS 82774, & (D. Kan. Jun. 18, 2014) (citingeB. R. Civ. P.
16(e); D.KAN. RULE 16.2(b)). In the Pretrial Ordelated June 17, 2014, the parsgpulated to

the admissibility of “[a]ll medical records and medical bills previously exchanged during
discovery.” Dkt. 48, at 3. Ato point did plaintiff seek thisigpulation with the exception of the
EMS report. In fact, plaintiff's counsel ckfed the report as a “medical record” when
deposing Stellwagon. Dkt. 98-2, at 13. To nwmav this report would bhighly prejudicial to
defendant who has, since June 2014, prepdsettial strategy orthe understanding thal
medical records, including the EM&port, would be deemed admissiblThe mere fact that this
report may be damaging in some way to pléfisticase is not sufficient to have it deemed
inadmissible.

Therefore, plaintiffs motion to bar mgon of the ladder slipping out from under

plaintiff as stated in #n EMS report is denied.



5. Motion to bar mention of plaintiff's previous fall from another ladder (Dkt.
83)

Plaintiff's 2010 fall isnot the first time she has fallesff of a ladder. It has been
established that plaintiff suffedlea previous fall from a differd¢ ladder in 2002. Plaintiff seeks
to bar any mention of this previous fall oretlgrounds that it is rielevant and may create
prejudice.

Defendant opposes this request, noting thangiiherself intends to enter evidence of
her entire medical historyncluding the injuries she suffered in the 2002 fall. Furthermore,
plaintiff repeatedly stated durirger deposition that she used a heightened standard of care when
using the ladder in questidiecause of her 2002 fall. Defendant fears that if it is barred from
mentioning the earlier fall, the jury could be cas#d into believing that plaintiff's injuries
sustained in 2002 were incurred in the aagideat is the basis for this lawsuit

“Evidence is relevant if: (@) has any tendency to make atfanore or less probable than
it would be without the evidencand (b) the fact is of conseque® in determining the action.”
FED. R.EvID. 401. Here, evidence of a previous falitamly seems to make plaintiff's possible
contributory negligence more probalihan it would be wiout it. As such, its relevant. The
guestion then becomes whether admission of ékidence would sometwobe prejudicial to
plaintiff. “The court may exclude relevamtvidence if its probative value is substantially
outweighed by a danger of onempre of the following: unfair prejudice, confusing the issues,
misleading the jury, undue delay, wasting timeneedlessly presenting cumulative evidence.”
FED. R.EvID. 403.

Plaintiff argues that there is no evidence thatinjuries she sustained in 2002 have any
connection to or relationship with those shetaimed in 2010. Based on this, it is possible to

understand how introducing evidenog& her 2002 fall might confesthe issue and/or create

10



unfair prejudice. However, one of defendarttisories is contributory negligence, a defense
which could certainly benefit from admission of exide that establishes that this is not the first
time plaintiff has fallen off of a ladder. Moreoy@ust because plaintif’ experts do not draw
any connection between the two accidents does ratrthat a jury will do the same, especially
if plaintiff plans on submitting heentire medical record. This preserdgeal fear that the jury
will attribute all of plaintiff's injuries to the 2010 incident and hold defendant liable.

Therefore, plaintiff's motion to bar menti@f her previous fall from another ladder is
denied.

6. Motion to exclude all expert opinionghat were not timely disclosed (Dkt. 85)

Plaintiff seeks to prohibit defendant from making reference to any concepts not timely
disclosed by defendant’s expertddore specifically, plaintiff requests that this court bar any
reference to the findings of psychiatrist Drreiay A. Burd, who evalated plaintiff, on the
issues of malingering and/or seclary gain. According to pldiff, Dr. Burd never mentioned
these conditions by name in his written repamtd defendant should thus be prohibited from
referencing them at trial. Defendant opposés riotion, arguing that DBurd alluded to these
conditions in his written report and was engabgdolaintiff’s counsel in significant dialogue
about the conditions during his depositfon.

While defendant admits that Dr. Burdvee used the specifiwords “secondary gain
and/or malingering” in his writte report, it contends that hieentified several facts that
supported this conclusion. For example, Dr. Bwtkd that plaintiff, in discussing the financial

status of her advertising business, stated gshat“hopes that she will get a big financial award

! Under the Second Amended Scheduling Order, defendant was to disclose all of its liability and damages
experts by April 18, 2014. Dkt. 33. There does not seem to be any question that defendand dscB®ged in
accordance with that order.
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from her lawsuit because she does not have enmagime for her future.” Dkt. 98-5, at 4.
Plaintiff certainly seemed to have picked upwvamat Dr. Burd was alluding to, as her counsel
spent a great deal of time questioning Dr. Burd about malingering and/or secondary gain. Dr.
Burd admitted that he did not use these specific words in his report, mostly because such
conditions are not considered attpsychiatric diagnoses Dkt. 86-2, at 2.However, he later
testified that the potential secongaain for plaintiff, as he noted in his report, was that plaintiff
was looking for “a way to make it financially ftdre next couple of years.” Dkt. 86-2, at 6.

Because of plaintiffs counsel’'sxtensive questioning of Dr. Bul on the issues of
malingering and secondary gainséems unfair to allow plaintiff taow assert that she had no
idea of these concepts. In truth, plaintiff hasrbaware of the possibility of these issues since
her own witness, Dr. Dale Halfaker, first raisedisghas a possible explanation for plaintiff's
behavior in his deposition iMarch 2014. Dr. Burd’s deposition did not take place until June
2014. Dkt. 86-2.

Therefore, plaintiff's motion to exclude akggert opinions that were not timely disclosed
is denied.

7. Motion to bar any mention of medical $sues unrelated to the fall that is the
subject of this suit (Dkt. 87)

On a somewhat related note, Plaintiff also seeks to bar mentiany ohedical issues
unrelated to the fall that is tiseibject of this suit, namely thejuries she sustained in her 2002
ladder fall and her gynecological issues. Acaugdio plaintiff, introdution of this evidence
would only confuse the issues and createugliep. Defendant opposes this motion, noting
plaintiff's allegation of contining psychological and physicaljumies stemming from her 2010
ladder incident. Plaintiff intends to offer as a w#n a life care planner thatll testify that she

needs additional medical treatment and other financial assistance on account of these disabilities.
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There is also evidence that théet physical ailments arat least a partiaause of plaintiff's
alleged psychological problems. Defendaetéfiore seeks admission of this evidence.

As stated above, mention of plaintiff's inigs sustained as a result of her 2002 fall are
admissible. While, upon first blush, there doesapyear to be any need for defendant to bring
up plaintiff's gynecological issuetje bigger concern is with reghto plaintiff's psychological
issues, which she claims she only suffers assalt of the accident. According to defendant,
however, there is at least some evidence dti@r physical ailmentsnot those sustained as a
result of her 2010 fall, contribute, at least in part, to these claimed psychological issues.
Defendant does not go into detailits motion as to what oth@hysical ailments may contribute
to these alleged pslyological issues.

In accordance with the ruling made at trial based on the evidence presented, plaintiff's
motion to bar any mention of medical issueselated to the 2010 fall is denied.

8. Motion to bar any suggestions that te useful safe life of the ladder had
expired (Dkt. 89)

The ladder at issue in this eawas purchased in 1992. Pldirgiexpert testified that the
ladder should have a useful life lvabove twenty (20) yearsDefendant, through its corporate
representative, admitted that the useful life ofléaeler could be up to forty (40) years. Plaintiff
seeks to bind defendant to the admission ofdgesentative and thedore prohibit defendant
from suggesting that the useful safe life of thedkr had expired at the time of plaintiff's fall in
2010.

Defendant opposes this motion, citing K.S§860-3303 which providebat the use of a
product beyond its “useful safe life” bars ots stemming from thaproduct and that a
manufacturing defendant is entitled to a prestimnpthat a product older than ten (10) years is

beyond its “useful safe life” unless a plaintddn overcome that presumption by clear and

13



convincing evidence. Defendanatgs that it will provide evidence that a ladder’s “useful safe
life” is contingent uporthe use of that laddemd, therefore, the mefact that a laddemay be
useable beyond ten (10) years is sudficient to rebut the presumption.

Under Kansas law, the use of a product beyond its “useful safe life” bars claims
stemming from that product. K.S.A. § 60-330® claims that involveharm caused more than
10 years after time of delivery, a presumptionesmithat the harm was caused after the useful
safe life had expired.” K.S.A.&0-3303(b)(1). This presumption masgly be rebutted by clear
and convincing evidenceld. Plaintiff is certainly permitted to rebut this presumption, but
defendant is not, at this stage, bound byatgged admission on the part of defendant.

Therefore, plaintiff's motion tdar any suggestiondhthe useful saféfe of the ladder
had expired is denied.

B. Defendant’s Motion in Limine

1. Motion to exclude all other accidents or lawsuits (Dkt. 93)

Defendant seeks to exclude all evidencstit@ony, or argument relating to other ladder
incidents or lawsuits based on its prediction that plaintiff may attempt to introduce evidence of
unrelated and irrelevant ladder accidents or lawsliitglleges that referee to such incidents or
lawsuits will create a “series of mini-trials,”wdirting time and attention away from the matter at
hand and creating prejudice.

“Both federal and Kansas law permit the introduction of substantially similar accidents in
strict products liabity actions to demonstrate notice, the existence of a defect, or to refute
testimony given by a defense witness that a gpreduct was designed withosafety hazards.”
Wheeler v. John Deere Co., 862 F.2d 1404, 1407 (10th Cir. 1988) (internal citations omitted).

Before introducing this evidenc&he party seeking its admissi must show the circumstances

14



surrounding the other accidents westantially similar to thecaident involved in the present
case.” Id. (internal citations omitted). i$ preferable that the trial judge decide this issue outside
the presence of the juryd.

Whether accidents are substantially simdapends largely upahe theory of the

case: Differences in the nature of thdedé alleged may affect a determination

whether the accidents are substantiallyilsim . . How substantial the similarity

must be is in part aufiction of the proponent’s theoof proof. Evidence

proffered to illustrate the existence afdangerous condition necessitates a high

degree of similarity because it weighs directly on the ultimate issue to be decided

by the jury. The requirement is relaxed, however, when the evidence of other

accidents is submitted to prove notice oaeamess of the potential defect. Any

differences in the accidents not affectmdinding of substantial similarity go to

the weight of the evidence.

Id. at 1407-08 (internal citations omittedge also Heer v. Costco Wholesale Corp., 2014 U.S.

App. LEXIS 20863 (10th Cir. Oct. 29, 2014) (Holg on summary judgment, under the same
standard used in a trial contetttat evidence of twother lawsuits involving the same product (a
step stool) was not sufficient because the plaintiff failed to present any evidence that the
circumstances surrounding the other accidents wdrstantially similar to the circumstances of

her accident).

Here, defendant anticipates that plaintiff vaffer a series of uefated ladder accidents
without sufficient context and detail to satisfy the substantiallylairstandard. In the event that
plaintiff does choose to compare the present watbeother accidents and/or lawsuits, the court
will need to review the proposed proffered casesidetthe presence ofehury to determine if
the other cases satisfy the dalpgially similar standard.

Additionally, defendant fears that plaintifiill attempt to use a comparison made by her
ladder expert, John Morse, that the ladder in tijpess defective. However, defendant points

out that the other ladder usby Mr. Morse for comparison purpas was a completely different

model.
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In accordance with the ruling made atltbased on the evidence presented, defendant’s
motion to exclude other accidents or lawsuits is granted.

2. Exclude evidence regarding defendant’s QuickLatch device (Dkt. 111)

Defendant also requests that the courtliede all evidence, séimony, or argument
relating to its “QuickLatch” déce. According to defendant, this QuickLatch device was not
incorporated into defendant’s ladders uatibr plaintiff purchased th&adder at issue and years
before defendant became associated with Cuprum.

Under Kansas law, in a product liability claim, the following evidence is not admissible
for any purpose:

(2) evidence of any advancementsbanges in technical or other knowledge

or techniques, in design theory @hilosophy, in manufacturing or testing
knowledge, techniques or processeslabeling, warning of risks or
hazards, instructions for the use otlsyproduct, if such advancements or
changes have been made, learneglaced into common use subsequent
to the time the product in issue was designed, formulated, tested,
manufactured or sold by the manufacturer; and

(2) evidence of any changes madethe designing, planng, formulating,

testing, preparing, manufacturing,agkaging, warnings, labeling or

instructing for use of, or ith regard to, the produat issue, or any similar

product, which changes were made subsequent to the time the product in

issue was designed, formulatedstésl, manufactured or sold by the

manufacturer.
K.S.A. 8 60-3307(a)(1), (2). In 2005, the KaasSupreme Court held that the trial court
committed reversible error by admitting evidence of advancements in technology by the
defendant.Griffin ex rel. Green v. Suzuki Motor Corp., 124 P.3d 57, 74 (Kan. 2005). @riffin,
the plaintiff sued a car manufacturer for inggrisustained after a rollover accident involving a
1994 Suzuki Sidekick.Id. at 60. The trial court admitted evidence of the vehicle that later

replaced the Sidekick, the Suzuki Vitara. Thal court also admitted evidence of testing and

engineering standards not in use whiem Sidekick was manufacturetd. at 71. On appeal, the
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Kansas Supreme Court held that neither the Vitarahe later testing drengineering standards
were admissible topics,\g@n K.S.A. § 60-3307(a).

Here, defendant fears that plaintiff yndry to introduce evidence of defendant’'s
QuickLatch device. However, defendant begaing the QuickLatch device on its laddafter
Cuprum manufactured the ladder at issue. Monmedgprum never used the QuickLatch device
until it merged with defendaim 1998. According to defendami ladder manufacturer used the
QuickLatch device when plaintifought the Cuprum ladder at issue.

Therefore, because the QuickLatch dewvies not used by any manufacturer in 1992, the
year in which plaintiff bought #n ladder at issue, it qualiieas an advancement under 8§ 66-
3307(a). As such, defendant’s motion to excledielence, testimony, or argument relating to or
regarding the QuickLatch device is granted.

IT IS THEREFORE ORDERED this 26th day of January, 2015, that plaintiff's
Motions in Limine (Dkts. 75, 77, 79, 81, 83, 85, &nd 89) are hereby granted in part and
denied in part to #nextent outlined above.

IT IS FURTHER ORDERED THAT defendant’'s Motions in Limine (Dkts. 93, 111)

are hereby granted.

s\J. Thomas Marten
J. Thomas Marten,
Chief Judge
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