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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

COMPREHENSIVE HEALTH OF )
PLANNED PARENTHOOD OF KANSAS )
AND MID-MISSOURI, INC., and
ORRIN MOORE, MD,

N N

Plaintiffs,

)
)
) CIVIL ACTION
v. )
) No. 13-2302-KHV
KIMBERLY TEMPLETON, MD, )
President of the Kansas Board )
of Healing Arts, )
ROBERT MOSER, MD, )
Secretary of the Kansas Department )
of Health and Environment, )
DEREK SCHMIDT, Attorney General )
of the State of Kansas, and )
STEPHEN M. HOWE, District Attorney )
for Johnson County, Kansas, )
in their official capacities, )

Defendants. )

MEMORANDUM AND ORDER

On June 20, 2013, plaintiffs Comprehensive Health of Planned Parenthood of Kans:

Mid-Missouri, Inc. (“Planned Parenthood”) and.@rrin Moore filed suit against Kansas statf

Leg., Reg. Sess. (Kan. 2013) (the “Act”). This nratdefore the Court on Plaintiffs’ Motion For|

A Preliminary Injunction And Temporary Restraining Or@@oc. #9) filed June 24, 2013.

On June 26, 2013, theoGrt held a hearing on plaintiffs’ motion. All parties appears
through counsel. Given the abbreviated time betwleefiling of the motion and the hearing, th

Court did not focus on the label but referred gmadly (and without objection) to the hearing a

officials, challenging the constitutionality of cart@rovisions of recently enacted H.B. 2253, 85th
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one for a temporary restraining order. Asliertexplained below, however, the proceedings were
in the nature of a preliminary injunction hegy. Having thoroughly reviewed the record and
analyzed the applicable law, the Court overrules plaintiffs’ motion for preliminary injunction.

l. Factual Background

A. The Challenged Statutory Provisions
Current Kan. Stat. Ann. 8 65-6709 provides thajdfabortion shall be performed or inducefl
without the voluntary and informed consenttbé woman upon whom the abortion is to e
performed or induced,” and sets forth requirements for voluntary and informed consent
April 19, 2013, the Governor signedB42253 (the “Act”) into law SeeEx. A to_ Complain{Doc.
#1). Section 14 of the Act amends Section 6708daire, as a condition of informed consent, that
[a]ny . .. facility or clinic in which abdions are performed that has a website shall
publish an easily identifiable link on the horagp of such website that directly links
to the department of health and environment's website that provides informed
consent materials under the woman’s-rigitkhow act. Such link shall read: “The
Kansas Department of Health and Environment maintains a website containing
objective, nonjudgmental, scientifically acate information about the development
of the unborn child, as well as a video of sonogram images of the unborn child at
various stages of development. The Kansas Department of Health and
Environment’s website can be reached by clicking here.”
Act § 14 (to be codified at Ka Stat. Ann. § 65-6709(l)) (“the website provision”) (Ex. A at*10).
Section 14 of the Act also amends Section 6708daire, as a condition of informed consent, that
a patient be provided a written statement at B&stours in advance of the abortion procedure that

states:

by no later than 20 weeks from fertilization, the unborn child has the physical

1 Under Section 15 of the Act, the State’senmls must now contain a statement “that

less than 5% of all natural pregnancies encgontaneous miscarriage after detection of cardipac
activity, and a fetal heartbeat is, therefore, arkedical indicator that an unborn child is likely to
achieve the capacity for live birth.”
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structures necessary to experience pdinere is evidence that by 20 weeks from
fertilization unborn children seek to evade certain stimuli in a manner that in an
infant or an adult would be interpreted to be a response to pain. Anesthesia is
routinely administered to unborn children who are 20 weeks from fertilization or
older who undergo prenatal surgery.

Act § 14 (to be codified at Kan. Stat. Ann6%-6709(b)(6)) (“the fetal pain provision”) (Ex. A af

8-9)2

Under existing Kansas statutes, a physician werforms an abortion without a woman’
valid consent, as required by Kan. Stat. Ann. § 65-6709, commits unprofessional conduct an
significant licensing penalties. SKan. Stat. Ann. 88 65-2836(b), (f), (k); 65-2837(b); 65-286
See als&an. Admin. Regs. § 100-6-1. An act of uofessional conduct also exposes a physici

to prosecution for a misdemeanor and mongtanalties for each separate offense. Kee Stat.

Ann. 8 65-2862. A licensed ambulatory surgical cemtest report to the Kansas Board of Healing

U7

i face

Arts when a physician has acted in a manner which may be grounds for disciplinary actior]. Se

Kan. Stat. Ann. 88 65-28,21(a); 65-4921; 65-49420a Failure to report a physician’s

unprofessional conduct carries penalties agéesinedical facility, including possible licensurg¢

suspension, revocation or limitation by KDHE, as well as civil and criminal penaltieKa®ee
Stat. Ann. 88 65-4927(b), (c); 65-28,121(a), (c); 65-430.

B. Background Facts Regarding Plaintiffs’ Service$

2

Existing Kan. Stat. Ann. § 65-6709(b)(5) requires, as a condition of inforn
consent, that a woman be provided a written staterat least 24 hours in advance of the aborti
procedure which states that “the abortion will tevae the life of a whole, separate, unique, livin
human being.” Plaintiffs’ lawsuit also challges the constitutionality of this provision under th
First and Fourteenth Amendments. Plaintiffstioo for injunctive relief, however, does not relat
to this provision, and the Court does not address it further in this memorandum and order.

3 The Court has not engaged in fact-fimgli but for purposes of ruling on the motion

the Court accepts as true this background information provided by plaintiffs.
-3-
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Planned Parenthood, a not-for-profit corporatfmoyides abortion services at its licensed

ambulatory surgical center in Overland Park, Kans Plaintiff Orrin Moore, M.D. is a Board
Certified obstetrician and gynecologist licensed to practice medicine in Kansas. Dr. Moore
Medical Director of Planned Parenthamad its primary abortion care provider.

Approximately 90 per cent of abortionsrfmemed at Planned Parenthood terminate

pregnancy in the first trimester, i#rough 13 weeks LMP. Approximately 99 per cent of the

abortions terminate pregnancies that are no taga 20 weeks LMP (no later than 18 weeks from

fertilization). Plaintiffs assert that they maintain a close, confidential relationship with their pati

who seek to keep private their pregnancy and heatén In addition to abortion services, Planngd

Parenthood provides a range of other reproductive health care.

Planned Parenthood maintains a public webgiteonvey information about its services,

is the

ents,

reproductive health information and educational or training opportunities. In 2012, the wagbsite

received 46,500 visits from 28,900 visitors. Sowigitors are patients (both abortion an

non-abortion patients). Plaintiffs comply with all current statutory requirements relating to info

consent for abortion, including that an abortetient, at least 24 hours in advance of the
procedure, be informed in writing that state-cedanaterials are available in printed form and gn

line that “describe the unborn child, list agenciegcWloffer alternatives to abortion with a specig

section listing adoption services and list providdifsee ultrasound semgés,” Kan. Stat. Ann. 8 65-

6709(b)(2), and be given the state-created materialsd s&€5-6709(d). As required by curren

4

menstrual period (“LMP”). The exact date oftifiézation is rarely known; it typically occurs 14

Planned Parenthood measures gestationdtagethe first day of the woman'’s last

med

days after the first day of the LMP, which means that a gestational age referred to in tefms o

fertilization is typically two weeks earlier than one measured by the LMP.

> http://www.plannedparenthood.org/comprehensive-health/.
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law, Kan. Stat. Ann. § 65-6710(b), KDHE maintains a web#itat contains the government’s
viewpoint about what materials and statememtsrman should consider prior to having an abortio
including numerous statements about a fetus.

C. The Lawsuit

Plaintiffs filed this action under 42 U.S.§1983, challenging provisions of the Act and g

=

f

existing law under the First and Fourteenth Amendments. First, plaintiffs contend that by

compelling Planned Parenthood to unwillingly place on its public website a hyperlink
government website, and deliver a scripted government message endorsing information
government’s website, the Asfiolates its free speech rights untter First Amendment, as appliec
through the Fourteenth Amendment. Second, pitsEchallenge the requirement that Dr. Moor
communicate to every abortion patient (a) irrele\aartt misleading statements related to wheth
a fetus at or no later than 20 weeks post-fertilization can feeP @aid, (b) the government’s
ideological message that a woman’s “abortion tefiminate the life of a whole, separate, uniqu
living human being ¥ Plaintiffs claim that the Act and isting law violate Dr. Moore’s free speech
rights under the First Amendment, as appliedugh the Fourteenth Amendment. Third, plaintiff
assert that by preventing a woniesm having an abortion unless piaffs engage in impermissible
compelled public speech and make statements to patients seeking abortions that are unt
misleading, and/or not relevant to those wantbe Act and existing Kan. Stat. Ann. 8§ 65-6709(

violate the rights of plaintiffs’ patients under the Fourteenth Amendment.

http://www.womansrighttoknow.org/.
! Provision to be codified & 65-6709(l) (“website provision”).
8 Provision to be codified at § 65-6709(b)(6)” (“fetal pain provision”).

9 Provision of existing law at Kan. Stat. Ann. 8§ 65-6709(b)(5).
-5-
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Plaintiffs seek injunctive relief which enje defendants from (1) enforcing the twyq
challenged provisions in Section 14 of the Act and (2) taking any action for violations o
challenged provision¥.

Defendants respond that plaintiffs have failethtke the requisite clear showing of any g
the traditional requirements for the extraordinapyitable relief of a temporary restraining ordfer.
They ask the Court to overrule the motion amstead set a litigation Bedule to accomplish a
speedy final resolution on the merits.

[l Legal Standards

To obtain a preliminary injunction, plaintiffs retshow (1) a substantial likelihood that the
will prevail on the merits, (2) thewill suffer irreparable injury unless the motion is granted; (3) t
threatened injury outweighs whatever damage the proposed injunction may cause the op

parties; and (4) the injunction, if issued, would not be adverse to the public ifte@€entro

10 Plaintiffs do not seek preliminary injunctive relief regarding their challenge to cur
law set out in Kan. Stat. Ann. § 65-6709.
1 Defendants assert that because statatetatire presumptively constitutional, th

challenged statute should remain in effect pendifigal decision on the mi&s by the Court._Cf.
Marshall v. Barlow's, InG.429 U.S. 1347, 1348 (1977); New Motor Vehicle Bd. of Cal. v. Fox G
434 U.S. 1345, 1352 (1977).

12 The Tenth Circuit has “adopted the Second Circuit’s liberal definition of
‘probability of success’ requirementNova Health Sys. v. Edmondset60 F.3d 1295, 1299 n.6

(10th Cir. 2006) (quoting Heeinan v. S. Salt Lake City48 F.3d 1182, 1189 (10th Cir. 2003)).
Generally, where the moving party has establishatklie three “harm” factors tip decidedly in it$
favor, the “probability of success requirements@mewhat relaxed and “the movant need onlly

show questions going to the mensts serious, substantial, diffit@nd doubtful, as to make them
a fair ground for litigation.”_Id(quotations, alterations, emphagsisitted). But the Tenth Circuit
has also adopted the Second Circuit’s qualiftcathat “where a preliminary injunction seeks t
stay governmental action taken in the public irdepairsuant to a statutory or regulatory schemn
the less rigorous fair-ground-for-litigatiorasidard should not be applied.”_ldjuoting_ Sweeney
v. Bane 996 F.2d 1384, 1388 (2d Cir. 1993)). Thus where, as here, plaintiffs seek to €

(continued...)
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Espirita Beneficiente Uao Do Vegetal v. Ashcrof842 F.3d 1170, 1177 (10th Cir. 2003); Utah y.

Babbitt 137 F.3d 1193, 1200 n.7 (10th Cir. 1998). Whetihgrant a preliminary injunction restg

within the Court’s sound discretion. BeltronidSA, Inc. v. MidwesInventory Distrib., LLC 562

F.3d 1067, 1070 (10th Cir. 2009). And because it esxamraordinary remedy, the right to relief mug
be clear and unequivocal. Id.

Federal Rule of Civil Procedure 65 addresses procedural issues with respect to tem
restraining orders and preliminary injunctions. While a temporary restraining order may
without notice and expires within 14 days unless extended by the court or by consent
restrained party, a preliminary injunction canrmsstie without notice and usually remains in effe
until a final determination on the merits. Je=l. R. Civ. P. 65(b)(2), (a)(1). Accordingly, wher
adequate notice was not at issue and defendants were afforded and availed themselve
opportunity to be heard, the Court construes the hearing on June 26th as a preliminary inju

hearing'® Seeln re Criminal Contempt Proceedings Against Gerald Crawford, Michael War

329 F.3d 131, 136-38 (2d Cir. 2003) (order denominaselRO but issued after notice and hearir

was preliminary injunction); see al$todes & Nauser v. MoseP:11-cv-02365-CM, 2012 WL

1831549, at *2 (D. Kan. May 18, 201@)reliminary injunction ruling issued at conclusion of

hearing on motion for TRO and preliminary injunction held three days after complaint filed).

17(...continued)
enforcement of a statute, a showing that thestjres are “fair ground for litigation” is not enough
plaintiffs must meet the traditional “substantial likelihood of success” standardd.Se=e also
Union Carbide Agric. Prods. Co. v. Cost82 F.2d 1014, 1018 (2d Cir. 1980) (“When Congre
authorizes or mandates governmental action thatttse public interest, more than a ‘fair groun
for litigation’ must be shown before the action will be stopped in its tracks by court order.”).
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13 Consequently, the proceedings scheduled for July 29, 2013 will be a trial on the

merits.
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lll.  Analysis

A. Fetal Pain Provision

Plaintiffs asserts that the Act’s requiremémdt a physician provide a woman seeking 4
abortion information relating to the capacity of a fetus to feel pain at a specific gestationd
violates Dr. Moore’s First Amendment rights against compelled speech.

1. Likelihood Of Prevailing On The Merits'*

“The First Amendment, as applied to staind local governments through the Fourteer

Amendment, provides that state actors ‘shall maké&aw . . . abridging the freedom of speech.

Cressman v. Thompspn _ F.3d , 2013 WL 2501938, at *6 (10th Cir. June 12, 20

((quoting_Hawkins v. City & Cnty. of Denvet 70 F.3d 1281, 1286 (10th Cir. 1999)) (quoting U.]

Const., amend. I). At the heart of the First Amendment lies the principle that each person
decide for himself or herself the ideas andidie deserving of expression, consideration af

adherencé Agency for Int’l Dev. v. Alliace for Open Soc'y Int'l, In¢.  S.Ct. . No. 20-10,

2013 WL 3064411, at *11 (June 20, 2013) (requiremexttftinding recipients involuntarily adopt

14 Defendants assert that the Court mustyare irreparable injury first. S&ominion

Video Satellite, Inc. v. Echostar Satellite CoB56 F.3d 1256, 1260 (10th Cir. 2004) (“[b]ecaud
a showing of probable irreparable harm is the singbst important prerequisite for the issuance
a preliminary injunction, the moving party must fidemonstrate that such injury is likely befor

AN

|l age

13)
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the other requirements ftine issuance of an injunction will be considered”). But in many Fifst

Amendment cases, courts focus first (or only) on the likelihood of prevailing on the merits.
e.g, Homans v. City of Albuguerqu@64 F.3d 1240, 1244-45 (10th Cir. 2001) (where plaint
demonstrated substantial likelihood of success aitsnpublic interest served by protecting cor|
First Amendment right of political expreesi); Quinly v. City of Prairie Vill., Kan.446 F. Supp.2d
1233, 1237 (D. Kan. 2006) (focusing on substantialillood of success in First Amendment cag
because it is often determinative factor).

15 The Supreme Court has recognized that the First Amendment applies to corpora

Citizens United v. FE(C558 U.S. 310, 312 (2010); Pac. Gaglgc. Co. v. Pub. Util. Comm’n of

Cal, 475 U.S. 1, 907 (1986) (corporations and o#s=mociations, like individuals, contribute tq

discussion, debate and dissemination of information and ideas that First Amendment seeks to
-8-
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and endorse government policy of opposing prosiuiolates First Amendment). Thus, just a
the First Amendment may prevent the government from prohibiting speech, it may preve
government from compelling expression of certain views.icg@ressmaj2013 WL at *6 (citing

United States v. United Foods, In633 U.S. 405, 410 (2001); Hurley v. Irish-Am. Gay, Lesbig

& Bisexual Grp. of Bos.515 U.S. 557, 573 (1995) (important nfastation of free speech is tha

“one who chooses to speak may also dieevhat not to say”); Wooley v. MaynarB0 U.S. 705,

715 (1977) (state requirement that plaintiffs thgpstate motto, “Live Free or Die,” on vehiclg

license plate violated first amendment by fordingm to use private property as mobile billboard

for state’s ideological message”)).

In Planned Parenthood of Southeastern Pennsylvania v.,Gé@el).S. 833, 884 (1992)

(plurality opinion), the Supreme Court held tfetequirement that a doctor give a woman certain

information as part of obtaining her consent to an abortion” implicates a physician’s

First Amendment right not to speak, “but only as part of the practice of medicine, subjg
reasonable licensing and regulation by the Staié& Supreme Court found no violation of th
physician’s right not to speak, where physiciamsre merely required to give “truthful,
nonmisleading information” relevant to thatient’s decision to have an abortion,atd882, and it

did not address whether the requirements werewhrtailored to serve a compelling state interes
Id. In Caseythe Supreme Court deemed relevantamdy information about the medical risks o
abortion, but also information that child’s father would be liable for child support and that g
organizations offered alternatives to abortionat@&81, 902-03. The Court found such informatig
relevant because it “furthers the legitimate purpdseducing the risk that a woman may elect g
abortion, only to discover later, with devastafsgchological consequences, that her decision

not fully informed.” _1d.at 882-83 (fact that information might cause woman to choose childh
-O-
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over abortion did not render provisions unconstitutional).

In Gonzales v. Carha50 U.S. 124, 157 (2007), the Supredmairt reaffirmed that in the

context of abortion “it is clear the State has a significant role to play in regulating the mgdical

profession” and that “[t{jhe gowement may use its voice and its regulatory authority to show

profound respect for the lifeithin the woman.” It described in tial the state interest in regulating

the information provided by physicians prior to an abortion.iGe¢159 (whether to have abortior

ts

requires difficult and painful moral decision and staas interest in ensuring so grave a choiceg is

well informed). _Casewnd_Gonzalegstablish that while the state cannot compel an individ

simply to speak its ideological message, it can use its regulatory authority to require a physi
provide truthful, non-misleading information relevant to a patient’s decision to have an abo
even if that information might also encourage the patient to choose childbirth over abortion,

Plaintiffs assert that the state cannot contsbitially require Dr. Moore to provide patients
information about the capacity of a fetus to fe@h at 20 weeks from fidization. At this point

in the litigation, plaintiffs do not assert that sacstatement would be inaccurate. Rather, they pg

to Dr. Moore’s affidavit that he provides aboris only up to 19 weeks and 6 days post-fertilizatign.

hal
Cian to

rtion,

int

Moore Decl. § 8. Plaintiffs assert that becausédes not perform abortions at the gestational dge

at which the Act implies a fetus may experience pain, such information is not relevant o his

patients’ decision to have abortions; thus, compglfiim to provide such information violates hi
First Amendment rights.

In Planned Parenthood of Indiana v. Commissioner of Indiana Department of, He4lth

F. Supp.2d 892, 921 (S.D. Ind. 2011)/den part on other ground899 F.3d 962 (7th Cir. 2012),

the district court enjoined enforcement of a regymient that an abortigarovider who provided only

first trimester abortions inform all patients that a fetus can feel pain at or before 20 w
-10-
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post-fertilization. There, the record contaimedevidence to support a finding that even a minority
view within the scientific comemity contended that the perceptiof pain was possible during the

first trimester of pregnancy. The court found thetause plaintiffs exclusively performed abortiorjs

U7

in the first trimester, requiring them to state tiwdjective scientific information shows that a fetu
can feel pain at or before twenty weeks of postfertilization age” could be false, misleading and
irrelevant.

By contrast, Dr. Moore providedortions for patients at gestation of up to nearly 20 weeks.
Further, at this point in thétigation, it is an unresolved question of fact whether “objectiye
scientific information shows thatetus can feel pain at or befdveenty weeks of postfertilization.”
Therefore, plaintiffs have not made a substantial showing of a stiklitelihood of success on
the merits with regard to the fetal pain requirement.

2. Irreparable Injury

—

Plaintiffs satisfy the irreparable harm regunent by demonstrating “a significant risk th3
[they] will experience harm that cannot be congagead after the fact by monetary damages.” Roba

Drilling Co. v. Siegal 552 F.3d 1203, 1209 (10th Cir. 2009) (uitiGreater Yellowstone Coal. v.

Flowers 321 F.3d 1250, 1258 (10th Cir. 2003)). Pusggculative harm will not suffice, but “[a]
plaintiff who can show a significant risk of irreparable harm” satisfies the burden. Id.

In determining whether plaintiffs have made the requisite showing, the Court determines
“whether such harm is likely to occur before the district court rules on the merits.” FI@®&&rs

F.3d at 1260; se@inter v. Nat'l| Res. Defense Council, In&55 U.S. 7, 22 (2008) (plaintiffs

seeking preliminary relief must demonstrate that irreparable injlikgigin absence of injunction).

An injury must be certain, great, actual “and not theoretical.” Heideman v. S. Salt L ake4@8ityf

F.3d 1182, 1189 (10th Cir. 2003). Irreparable hammot harm that is “merely serious of
-11-




substantial.”_Id.The party seeking injunctive relief muksv that the injury complained of is of]

such imminence that there is a clear and pressat for equitable relief to preventirreparable harm.

Id.
Plaintiffs point out that gemally, when a plaintiff allegedeprivation of First Amendment

rights, courts do not require more in thewing of irreparable en. Kikumura v. Hurley242 F.3d

950, 963 (10th Cir. 2001); ACLU v. Johnsd®4 F.3d 1149, 1163 (10th Cir. 1999) (curtailment

constitutionally protected speech is sufficient shraaf irreparable injury); Bey v. Douglas Cnty

Corr. Facility 540 F. Supp.2d 1194, 1197 (D. Kan. 2008) (whempféalleges deprivation of First

Amendment rights, courts do not require more for irreparable harm). This issue is moot bd

plaintiffs have not shown a substantial likelihood that plaintiffs will prevail on the merits.
3. Threatened Injury Versus Harm To Opposing Party

Plaintiffs argue that defendants will suffer no measurable harm if the Gants an

injunction. They point out that plaintiffs alyainform abortion patients about the state materials,

and assert that defendants cannot show that the current requirements do not adequately
women seeking abortions. Plaintiffs further argio@ defendants can have no valid interest
enforcing an unconstitutional law, while denialtlo¢ injunction would deprive plaintiffs of their
constitutional rights, and cause immediate and irreparable harmJoBeson194 F.3d at 1163
(threatened injury to plaintiffs’ constitutionally protected speech outweighed whatever da
preliminary injunction might cause to defendannability to enforce what appeared to b
unconstitutional statute); Quini¥46 F. Supp. 2d at 1237 (no injaoymunicipality prevented from

enforcing unconstitutional statute).

Defendants respond that the State has amestten the enforcement of any statute.

Defendants argue that plaintifannot make a clear, unequivocal showing that their alleged inj
-12-
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outweighs the significant harms to the interests obtage of Kansas if the law were to be enjoine
The Court agrees.
4. Public Interest

Plaintiffs argue that granting an injunction in this case will serve the public intef

Vindicating First Amendment freedoms is clearlythe public interest, Pac. Frontier v. Pleasant

Grove City 414 F.3d 1221, 1237 (10th Cir. 2005); see Blam Constr., Inc. v. Reg’l Transp. Djst.

129 F.3d 1343, 1347 (10th Cit997) (public interest also favors plaintiffs’ assertion of Fir
Amendment rights). Additionally, the public more generally has an interest in proteq

constitutional rights. Sellease v. City of Shawne266 F. Supp.2d 1270, 1275 (D. Kan. 2003

(citing Adams v. Baker919 F. Supp. 1496, 1505 (D. Kan. 1996)); see dIsh Chamber of

Commerce v. Edmondsp&94 F.3d 742, 771 (10th Cir. 2010).

Defendants assert that the public has a strong interest in resolving the relevant

guestions through the democratic process and that “[w]e should not forget that ‘legislatur

ultimate guardians of the liberties and welfare oftbeple in quite as great a degree as the court$

Maher v. Roe432 U.S. 464, 479-80 (1977) (quoting Justitolmes in Mo., Kan. & Tex. Ry. Co.

v. May, 194 U.S. 267, 270 (1904)). Defendants argue that the public interest is served by pert
the Kansas law to take effect pending an orderly and well-considered judicial resolution ¢

constitutional merits of the law. Again, because@ourt has found that plaintiffs have not show

a substantial likelihood of success on the meritheif claim regarding the fetal pain disclosureg

the Court finds that the public interest weighs against issuing an injunction.

-13-
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B. Website Provision

Plaintiffs contend that the website prowisiof the Act violates Planned Parenthood|s

First Amendment rights because it compels Planned Parenthood to unwillingly place on its public

website a hyperlink to a government website, and to deliver a scripted government messag

endorsing information on the government webs&tpecifically, Planned Parenthood objects to the

requirement that it endorse the state materials by declaring on its website homepage that

information on the state website is “objective, nonjudgmental, and scientifically accra

certa

e.

Planned Parenthood believes that several aspetite sfate materials are inaccurate, judgmental

and not objective. Planned Parenthood contends that it cannot continually monitor the gove

nmer

website to ensure that it is scientifically accurate, objective and non-judgmental, or monitor the

linked websites that convey information aboutlfééaelopment. Plandd?arenthood also contends

that the proposed provisions do not allow Drodvke to disassociate himself from the require

disclosures. Defendants respond that thautstaioes not prevent plaintiffs from presenting

disclaimers or other information on their websitesigpplemental links to information. They assert

that plaintiffs are free to provide an explanatioat certain information on their website is require

by law or even to include a disclaimer thaiptiffs disagree with the statement or the KDH

16 For example, on the government webgie document titled “If You are Pregnant’
states that “pregnancy begins at conception thighunion of a man’s gpm and a woman’s egg.”

Planned Parenthood believes that pregnanestablished only upon implantation, which typically
occurs five to nine days folang fertilization. The state materials also declare that “[a]bortipn
terminates the life of a whole, separate, unjdiugng human being.”Planned Parenthood arguep
this is not an objective, nonjudgmental and sciaraify accurate statement. Further, under the Act,
the state website now will contain the newly reqliiseatement that “less than 5% of all natural

pregnancies end in spontaneous miscarriage after detection of cardiac activity, and a fetal he
is, therefore, a key medical indicator that an unhadrild is likely to achieve the capacity for live
birth.” Plaintiffs assert that this statemenhat an accurate statement and that medical literat
suggests that close to 10% of all natural pregiearend in spontaneous miscarriage after detect
of cardiac activity.

-14-
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website.
1. Likelihood Of Prevailing On The Merits
The Supreme Court has extended the “reasoning of compelled-speech cases to
instances in which individuals are compelledtoctpeak, but to subsidize a private message W

which they disagree.” Cressmat013 WL 2501938, &t10 (citing Johanns v. Livestock Mktg.

Ass’n, 544 U.S. 550, 557 (2005)). It also has sticWwn content-based government requiremer

that burden free speech rights. @emncy for Int’l Dev. v. Alliance for Open Soc'y Int'l, Inc.

__S.Ct.___, No. 20-10, 2013 WL 3064411, at *11 (June 20, 2013) (requirement that fu

recipients involuntarily adopt and endorse gomeent policy of opposing prostitution violates

First Amendment); Riley v. Nat'l Fed'n of the Blindl87 U.S. 781, 797-98 (1988) (unconstitutiong

for state to require professionahidraisers to disclose certain factual informatiquatiential donors

before soliciting funds). Generally, the principlattfthe speaker has the right to tailor the speeg

applies not only to expressionswaiue, opinion, or endorsement, legfually to statements of fact
the speaker would rather avoid.” Cresspii13 WL 2501938, at *10.
As the Tenth Circuit recently pointed out_in Cressmdeological speech is not the only

form of forbidden compelled speech. 2013 WL 2501938, at *11Rseesfeld v. Forum for

Academic & Institutional Rights, Inc547 U.S. 47,61 (2006) (like compelled statements of opini

compelled statements of fact subjéctFirst Amendment scrutiny); Hurleyp15 U.S. at 573
(compelled speech doctrine applies to statemefigéstthe speaker would rather avoid); Rjlég7
U.S. at 797-98 (like compelled statements of apincompelled statements of fact burden protect]

speech); cfAxson-Flynn v. Johnsqr856 F.3d 1277, 1281-1284 n.4 (10th Cir. 2004) (univers

theater student alleged First Amendment violatdren required to utter swear words as part

script). The constitutional harm of compelled speech — being forced to speak rather than to
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silent — “occurs regardless of whetliee speech is ideological.” Cressmaal3 WL 2501938, at
*11.

Plaintiffs note that a webpage conveys infation “to the outside world” about the ownef
of the webpage, and through the use of linkéherwebsite “communicate[s] an important message

about itself.” _Sutliffe v. Epping Sch. Dis&84 F.3d 314, 331 (1st Cir. 200Plaintiffs assert that

Planned Parenthood has an important stake imaiting the message it distributes on its webpage,
and strongly objects to being required to lendhigrimatur to information it does not agree with
and believes is inaccurate. Plaintiffs asserttti@atvebsite provision is a content-based regulatipn
that is subject to “exacting First Amendment scrutiny” which demands that the regulatign be
narrowly tailored to achieve a compelling state interest. RAgYU.S. at 798 The Court agrees.
Plaintiffs argue that the requiremen@athPlanned Parenthood place a message on| its
homepage which essentially endorses the information on the KDHE website is not narrowly tgilorec
to achieve a compelling state interest. Rathay #irgue, the requirement is similar to that in
Wooley, in which the Supreme Court found unconstituti@i@quirement that drivers carry a state
motto on their license plates. S480 U.S. at 715._ Woolemay be distinguishable, however

because here, the required statement that thexsthtgéte contains accurate information about fetal

development does not necessarily carry an ideological me$shgéendants respond that medicd

o If Planned Parenthood’s website contaangy commercial speech, it is not entitled

to a high level of scrutiny. Sdgolger v. Youngs Drug Prods. Corg63 U.S. 60, 66-68 (1983)
(brochures discussing “important public issues such as venereal disease and family pI:Fning
0

distributed by contraceptives manufacturer contained commercial speech because they containg
advertisements, referenced specific products and speaker had economic motive for engaging |
speech). It seems more likely, however, that Planned Parenthood’s website would be congidere
to contain both commercial and noncommercial speech, and is entitled to the higher level df Firs
Amendment protection, Ségley, 487 U.S. at 796.

18 Further, as defendants point out, pldfetare free to place a statement on their

(continued...)
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providers are always subject to reasonable licensing and regulation by the staBas&es05

U.S. at 882. Further, the state has a strong interest in ensuring that an abortion decision

informed, and it may require physicians to make alkkelto patients information that is truthful andl

not misleading. _Se€asey 505 U.S. at 882. Planned Parenthood uses its website to prg
education and to promote its activities and health care services, including abortions. Although

visitors to the website are not patients, requiring such websites to include truthful and

misleading information related to abortion argyamtomotes the state interest in ensuring thiat

abortion decisions are well-informed. Whether saicbquirement is narrowly tailored to promot
the state interest is a close question.

Clearly, plaintiffs’ claim regarding t website provision implicates comple

First Amendment issues which, due to the pressna, neither the parties nor the Court have ygt

D

IS wWe

vide

man

non-

to adequately address. Even if the Constitugpermits the required speech as to patients, the

requirement appears overbroad in the contextharatisitors to the website. The Court assumas,

without deciding, that plaintiffs have met théurden to set forth a showing of a substantigl

likelihood of success on the merits of this issue.
2. Irreparable Injury

Plaintiffs again point out that generally when a plaintiff alleges the deprivation

First Amendment rights, courts do not require moiae showing of irreparable harm. Kikumurg

242 F.3d at 963, Bey540 F. Supp.2d at 1197 (when pldintlleges deprivation of First

of

Amendment rights, courts do not require more as to irreparable harm). Defendants arglie the

plaintiffs cannot show irreparable harm becatlssy can provide an explanation that certa

18(..continued)
website that they are required by law to include the statement.
17-
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information on the website is required by law or eaehsclaimer that plaintiffs disagree with the

statement or the KDHE website. The Courtsloet find defendants’ argument on this poir

particularly persuasive.

Recent developments in a pending state couet lsaar directly on the issue of irreparable

harm. On June 28, 2013, the Shawnee County, Kénsaigt Court issued a temporary injunctior
which enjoins state officials and their agents from enforcing the website provision 6f 8ee

Hodes & Nauser v. Schmidt3-C705, slip opinion (Shawnee Cnty, Kan. Dist. Ct., June 28, 20]

At this point, therefore, plaintiffsannot show that they would suffer irreparable injury if the Co
did not enter temporary injunctive relief in this case.
3. Threatened Injury Versus Harm To Opposing Party

Plaintiffs argue that defendts will suffer no measurable harm if the Court grants
injunction and that defendants have no valid intenestiforcing an unconstitutional law. Plaintiffs
assert that denial of the injunction would degrikiem of their First Amendment rights and cau
immediate harm._Se#ohnson194 F.3d at 1163. Again, because the Shawnee County Dis
Court has enjoined state officials from enforcingwrebsite provision of the Act, this factor weigh
against this Court granting an injunction at this time.

4. Public Interest

Plaintiffs argue that vindicating First Amendné&eedoms is clearly in the public interest.

Pac. Frontier v. Pleasant Grove Ciyl4 F.3d 1221, 1237 (10th Cir. 2005); see &Edmondson

19

County District Court has enjoined enforcemehthe website provision and also Section 12(g
which relates to emergency abortions and a 24 hour waiting period. The court otherwise ovd
plaintiffs’ motion for a temporary restraining ord® preliminary injunction._Hodes & Nauser v
Schmidt slip opinion, 13-C705 (Shawnee Cnty Kan. Dist. Ct., June 28, 2013).
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594 F.3d at 771 (state has no interest in enforcimgtat is likely unconstitutional). Plaintiffs also

argue that the public has an interest in Planned Parenthood and its physicians maintainir]

practice and continuing to serve the hundreds oh@owho seek its abortion services each month.
Again, because defendants are currently enjdimed enforcing the website provision of the Actj,

at this time the statute does not pose a thie&tlanned Parenthood’s continued provision pf

services. This factor weighs against an injunction.

C. Patients’ Fourteenth Amendment Right$°

g the

Plaintiffs argue that the fetal pain provision effectively prohibits a physician from perfornping

an abortion unless the physician provides a woman irrelevant, misleading, and untrpthful

information which implies that a fetus can feel patiia gestational agewahich none of plaintiffs’

patients are seeking an abortion. Rtiffis therefore assert that as applied to plaintiffs’ patients, this

provision is an undue burden on their constitutional right to have an abortion.

20 A plaintiff generally “must assert his own legal rights and interests, and cannof

his claim to relief on the legal rights or interestshofd parties,” but this rule is not absolute).

Kowalski v. Tesmer543 U.S. 125, 129 (2004). In instances where enforcing a challer]
restriction against plaintiff would result in a \ation of a third party’s rights, courts may allow
claims brought on behalf dlfat third party._ld.To prevalil, plaintiffs must show that “the party
asserting the right has a close relationship thighperson who possesses the right” and that “th
is a hindrance to the possessor’s abibtprotect his own interests.” ldt 130; Aid for Women v.
Foulston 441 F.3d 1101, 1111-12 (10th Cir. 2006). T¢tmndard is appropriate here becau
plaintiffs allege that enforcing Kan. StatnA 8§ 65-6709 against thenilmalso infringe on the
Fourteenth Amendment right of their patients to have an abortion.

Courts recognize that in the abortion contthe,physician-patient relationship satisfies th
“close relationship” prong of this test. Singleton v. Wufi28 U.S. 106, 118 (1976) (generally
appropriate to allow physician to assert rights of women patients as against governr
interference with abortion decision). Aid for Womates a number of otheases that agree with
this assessment. 441 F.3d at 1112-13. The court also asks whether the patient’s ability to
her own legal interests is genuinely hindered. Singlptants out two issues facing patients wh
choose to have abortions: a chilling effect from the patient’s desire to protect the privacy

decision and an imminent technical mootnessaich individual patient’s claim. 428 U.S. at 117.

These observations apply to plaintiffs’ claims here.
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1. Likelihood Of Prevailing On The Merits

Prior to the viability of her fieis, a woman has a constitutional right to choose to termin

her pregnancy. Casey05 U.S. at 870. Meanwhile, stateséna legitimate and important interest

in protecting the potential of human life — an interest recognized in Roe v. Watddas been

ate

given too little acknowledgment and implementation by the [Supreme] Court in its subsequent

cases.”_Case\05 U.S. at 871. At any stage of pregrg a state may further that interest by

enacting rules and regulations to ensure theatHhoice to terminate a pregnancy is thoughtful apd

informed. _Id. The Supreme Court has held tha #tate may not place an undue burden or
woman'’s decision to have an abortion before viability. Gasey 505 U.S. at 874.
Before viability, a state regulation is invalid if it has fhepose or effect of placing a

substantial obstacle in the path of a woman seeking an abortioat 8d7. Informed consent

requirements prior to an abortion may be permissible only if they mandate the disclosyre of

“truthful and not misleading” information, Icat 882. The state may exgs in a variety of ways
its respect for life, including life of the unbornpprded that its requirements “inform the woman’
free choice, not hinder it.” Idat 877. Procedures that “amountgractical terms to a substantia

obstacle to a woman seeking an abortion” are an undue burden and therefore constitut

onall

prohibited. _Id.at 884. As set out above, Cas$eyd that if the State requires a woman to receiyve

information as a condition of exercising heght to an abortion, the information cannot be

untruthful or misleading, and must be relevant to her decisiorat 882.

In the context of plaintiffs’ free speech clairttee Court has noted that the question wheth
the challenged provision requires physiciangtovide patients misleading, untruthful and/o
irrelevant information is a question of fact. Orsttecord, the Court finds that plaintiffs have ndg

shown a substantial likelihood of success on the merits as to their patients’ rights und
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Fourteenth Amendment.

2. Irreparable Injury

Plaintiffs note that courts have found that a violation of Fourteenth Amendment rights

constitutes irreparable injury. Se&tanned Parenthood of Kansas, Inc. v. City of Wichi29

F. Supp. 1282, 1291 (D. Kan. 1990) (irreparable injury due to threat to important constituf

rights of plaintiffs and their clients); Adams v. Bak8i9 F. Supp. 1496, 1505 (D. Kan. 1996

(deprivation of a constitutional right itself irrepal@harm). Here, however, the Court does not fiy
a substantial showing of violation of the Fourteenth Amendment.

Defendants note that to the extt¢hat Dr. Moore’s patients mde confused or misled by
fetal pain information, physicians are required to answer their patients’ questionsarSé&tat.
Ann. 8§ 65-6709. Defendants contehdt physicians can provide patient-specific information th
may clear up any confusion. Thus, they assertiduan is at best speculative, and easily avoidal
by talking with patients and providing written matesiaf their choice. As with plaintiffs’ speech
claim regarding the fetal pain provision, the Court$ that plaintiffs havaot shown irreparable
injury.

3. Threatened Injury Versus Harm To Opposing Party

Plaintiffs argue that defendants will suffieo measurable harm if the Court grants g
injunction, that plaintiffs already inform alimn patients about the state materials, and th
defendants cannot show that the current requirements do not adequately protect women
abortions. Plaintiffs further argue that defemdacan have no valid interest in enforcing g
unconstitutional law, while denialf the injunction would deprive their patients of constitution
rights. SeeQuinly, 446 F. Supp.2d at 1237 (no injury to municipality prevented from enforg

unconstitutional statute); Homar#64 F.3d at 1244-45).
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Defendants counter that the state has an interest in enforcing a valid statute. Defe
argue that plaintiffs have notade a clear, unequivocal showingtttheir alleged injury outweighs
the harms to the interests of the State of Kandhe ilaw were to be enjoined. The Court agree

4. Adverse To Public Interest

As with their other claims, plaintiffs argtieat granting an injunction will serve the publi¢

interest because the public more generally “hastanest in protecting constitutional rights.” Se
Edmondson594 F.3d at 771 (no state interest in ecifg law that is likely unconstitutional).
Defendants again assert that the public has a strtargst in resolving the relevant policy question]
through the democratic process. $taher 432 U.S. at 479-80. For tsame reasons set forth a
to plaintiffs’ First Amendment claim regarding fetal pain, the Court finds that this factor wei
against an injunction.
For the foregoing reasons, the Court finds that plaintiffs are not entitled to a temporary

restraining order or a preliminary injunction.

ITIS THEREFORE ORDERED that Plaintiffs’ Motion For A Preliminary Injunction And

Temporary Restraining Ordédoc. #9) filed June 24, 2013 be and herel\WWERRULED.

ITISFURTHER ORDERED that the parties shallimmediately advise the Court of any
change in the state court injunction proceedingsn order that this Court may further address
the need for injunctive relief, if necessary.

Dated this 30th day of June, 2013 at Kansas City, Kansas.

s/ Kathryn H. Vratil

Kathryn H. Vratil
United States District Judge
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