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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

IVAN CHEN,
Plaintiff,
V.

Case No. 13-2358-CM
DILLARD STORE SERVICES, INC,,

Defendant.

N N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the court on plaintifatv Chen’s motion for reconsideration (Doc. 30)

and motion to alter judgment (Doc. 32). Fag tkasons below, the court denies both motions.
|. Background

Plaintiff has filed several lawsuiis state and federal court redd to his employment with and
termination from defendant Dillard Store Servides.’s store. On September 19, 2012, this court
consolidated two retad cases, stayed all proceedings, and oddéreparties to proceed to arbitratign.
Before the arbitration opinion issd, plaintiff filed the instant case the District Court of Johnson
County, Kansas, on June 20, 2013. Defendant retnibve case on July 18, 2013. On July 26, 2013,
the court stayed this case pending #inbitrator’s decisioregarding the consolidated cases. Despitg
the imposition of the stay, plaintifiled a motion to remand to state court (Doc. 12) on July 31, 2013.

The arbitrator held an evideary hearing in the arbitratn on July 1-2, 2013. Plaintiff and
defendant submitted post-hearing briefs. On Atidyu 2013, the arbitrator issued its Opinion and
Final Award, denying all of plairffis claims. The court lifted the stay in this case on August 5, 2013.

That same day, defendant filed gecond motion to dismiss. On October 16, 2013, the court issued an
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order denying plaintiff's motioto remand (Doc. 27). And on tter 17, 2013, the court issued an

order granting defendant’s second motion to disiiidex. 28). Plaintiff ten filed the now-pending

motions. Defendant filed responses tahbmiotions, and plaintiff did not file aply to either motion.
[I. Legal Standard

Under both Local Rule 7.3(b) and Federal Rafi€ivil Procedure 5&), there are three
grounds that may justify reconsidéion: (1) “an intervening change controlling law”; (2) the
“availability of new evidence”; or (3) “the needdorrect clear error or prevent manifest injustice.”
Shinwari v. Raytheon Aircraft C&5 F. Supp. 2d 1206, 1208 (D. Kan. 1998) (citation omitted). T
decision whether to grant or deaynotion to reconsider is withthe court’s sund discretion.n re
Baseball Bat Antitrust Litig.75 F. Supp. 2d 1189, 1192 (D. Kan. 1999) (citfamncock v. City of
Okla. City, 857 F.2d 1394, 1395 (10th Cir. 1988)) (additional citation omitted).

“[A] motion for reconsideratiofs appropriate where the colmds misapprehended the facts,
party’s position, or theontrolling law.” Servants of Paraclete v. DqeX¥4 F.3d 1005, 1012 (10th Ci
2000). However, “it is not appropriate revisit issues edady addressed or to advance arguments
could have been raiséa prior briefing.” Coffeyville Res. Ref. & Mktd.].C v. Liberty Surplus Ins.
Corp., 748 F. Supp. 2d 1261, 1264 (D. Kan. 2010) (citabimitted). More importantly, a motion for
reconsideration “is not a second cbarfor the losing party to make ggongest case or to dress up
arguments that previously failedVoelkel v. Gen. Motors CorB46 F. Supp. 1482, 1483 (D. Kan.
1994) (citation omitted).

[1l. Discussion

M otion for Reconsideration (Doc. 30)

In this motion, plaintiff asks the court to reconsider its October 16, 2013 order denying

plaintiff's motion to remand (Doc. 27)Plaintiff titled this motion aa “Motion to Reconsider.” (Doc.
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30 at 1.) However, plaintiff citdsederal Rule of Civil Procedure 59@9 the basis for his motion. A
order denying a motion to remand is a non-digp@sorder. Local Rule 7.3(b) governs a motion
seeking reconsideration of a non-dispositive ordawnversely, Federal Rule of Civil Procedure 59(
applies to dispositive orders.hids, the proper authority under whiplaintiff seeks relief is Local
Rule 7.3(b).

Under Local Rule 7.3(b), a motion for reconsideration must be filed within fourteen days
the non-dispositive order is filed. The court issitearder denying plaintiff’s motion to remand on
October 16, 2013. (Doc. 27). Plaifis motion under this rule watherefore due October 30, 2013.
Plaintiff’s motion filed on October 31, 2013,ustimely and can be denied on this basisrdozo v.
Home Depot U.S.A., IndNo. 10-2011-JWL, 2010 WL 4386904, *1 (D. Kan. Oct. 29, 2010)
(denying as untimely a motion for reconsideratfiled one day afteieadline by represented
plaintiff); Goldwyn v. DonahqgeNo. 12-4099-JTM, 2013 WL 5274249, at *2 (D. Kan. Sept. 17, 20
(denying motion for reconsideration filed &&n days late by pro se plaintiff).

However, even considering the merits of plaftgimotion, it still must be denied. Plaintiff’s
motion for reconsideration does precisely whatcdges above state it cannot do—it revisits issueg
already addressed, puts forth additional arguments that were formerly available, and attempts t
a stronger case by enhancing argursémat previously failedSee Coffeyville748 F. Supp. 2d at
1264;Voelke] 846 F. Supp. at 1483. After carefully reviewplaintiff's motion, the court finds no
grounds that warrant reconsideratidPlaintiff’s motion contains no tarvening change in controlling
law and no new evidence. Plaintiff’'s motion argyahiokes the third requirement of the need to
correct clear error or prevent manifest injustiBaintiff essentially argues that the court was not
mindful of plaintiff's pro se statusBut the court was, in fact, mindfaf plaintiff's pro se status: the

court acknowledged it in a footnoted® 27 at 1) and considered phififts motion with this fact in
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mind. The court finds no manifest injustice in itkr@mwvledgment of plaintiff'gro se status or in the
way it handled plaintiff's case.

Plaintiff also states that he may have misube term “conservative estimate” and that he
attached his damages exhibit to his petition simpiydicate that his lawsuit is not frivolous. And
plaintiff even states that he dorot agree with the damage amauigted in the exhibit that he
provided. But plaintiff again rehashes argumentdara previous briefig. Plaintiff acknowledges
that he “made hipoint clear in hiRReply to Defendant’'s Memorandum in Opposition to Plaintiff's
Motion to Remandbut the Court was not mindful in consiaweyihis reasoning.” (Doc. 31 at 2.) In it
order, the court considered the evidence baterencluding plaintiff's “conservative estimate” and
the attached exhibit provided by piaff—and the court will not allow plaintiff to attempt to withdra
or detract from this evidence. The counds no clear error ananifest injustice.

Plaintiff similarly re-raises arguments regaglhis punitive damages claim, and the court
denies these for the same reasons. Plaintiff hasl failstate an adequatesimafor reconsideration an
his motion is denied.

Motion to Alter Judgment (Doc. 32)

For a motion to alter judgment under Federal Rfil€ivil Procedure 5&), one of the three
grounds listed above must be present. Againptitballeges no intervening change in controlling
law. Liberally construing plintiff’'s motion, he arguably ra@s arguments under the two other
categories, however.

First, plaintiff presents additional evidence, eliag exhibits A, B, Cand D to his motion.
But plaintiff does not allege that these documents are “new” or were previously unaveiieble.
Servants of Paraclet04 F.3d at 1012 (noting that new evidemust be previously unavailable).

Exhibit A includes several interrogaies and answers in omé the cases plaintiff filed against Julia
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Phares in state court. The exhibit statesPhares responded to the mtgatories on or about

October 18, 2012. (Doc. 33 at 19.) Exhibit A was treeetivailable to plairffiduring the briefing of

defendant’s second motion to dismiss, which vilag on August 5, 2013. And, as defendant explains,

Exhibits B, C, and D were alpparently produced by defendant taiptiff during arbitration. (Doc.
41 at 7; 41-1.) None of this ielence is new or previously unahkable and no alteration or amendme

of the court’s order on ik basis is required.

Second, although not raised explicitly, plainiffpears to argue that the judgment should be

altered or amended based on clear error or to prevanifest injustice. Here, plaintiff again takes
issue with the court’s alleged failui@ be mindful of his pro se status. For the same reasons as a
this argument is rejected.

Plaintiff’'s main argument is that the countstakenly found that plaintiff's negligent
employment claim in the instant case arises fragrstime cause of action as his claim raised in thg
arbitration. Plaintiff quotethe following portion of theourt’s October 17, 2013 order:

Similarly, plaintiff's negligent employment &ilm in the instant case arises from the

same cause of action, or “employment transat@s his claim raised in the arbitration.

The transaction at issue heige defendant’'s employmemtf Julia Phares, plaintiff's

former co-worker. And the broader teattion is plainfi’'s employment and

termination by defendant.
(Doc. 33 at 3 (quoting Doc. 28 at 7).)

Plaintiff claims that the court misunderstdad position regarding his negligent employmen
claim in this case. He essentially argues thacthurt erred when it focusenly on Phares in finding
that the claim was related to the claim resolved éndtbitration. Plaintiff argues that his claim in th

case also involved defendant’s training and supieny of the other two employees who allegedly

kicked him out of defendant’s store on August2A@®12. And plaintiff’'s motn also contains some
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vague and conclusory allegations regarding defendtailise to protect plaintiff as a customer from
being mistreated by its employees.

After careful review of the gition, the court finds no error enisunderstanding. Count 2 is
titled “Employer Negligence under Kaass Statute Annotated Chapter 6@Doc. 1-1 at 14.) Count 2
is then separated into two sections, titled “Mgmnt Hiring” and “Negligent Retention, Supervision
and Training.” [d. at 14-15.) There is no question that“tiegligent Hiring” sedbn focuses solely
on Phares. As for the “Negligent Retention, Supe&wiand Training” sectionf Count 2, this section
also focuses on Phares, specifically stating“{bddsed on the uncontroverted facts described in
paragraph 30, plaintiff has provdielocuments and evidences to defendant many times concernir|
character of Julia Phas since August 2011.1d; at 15.) Paragraph 30 states:

Since his being discharged in Augu&dll, plaintiff has provided documents and

evidences to defendant many times concerning the character of Julia Phares and hg

violation of multiple rules. Defendahts known about Phares’s shady background and

work behaviors. Yet, defendant has faitedtake corrective disciplinary actions and

continues to allow this employee to makéageatory statements about the customers.
(Id. at 11.) The rest of the section again refees the “character of Julia Phares,” her “shady
background and work behaviors,” and cites defergléaiture to take disciplinary actionsld(
at 15.)

This section does containettiollowing information:

e that plaintiff was kicked out of defendant’s store “by two other employees”;
e some vague references to defendantlsrfato ensure plaintiff's safety and
properly hire, retain, supervisand train its employees; and

e allegations that defendant discrimates against minority employees and

customers.
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But these allegations do not change anything—ewvédreral reading of this section does not
convince the court that it misundéood plaintiff's claim. Theourt did not understand this

count to raise a negligent employment claim wébpect to anyone other than Julia Phares, and
it still does not even after plaiffts explanation. Defendant also appears to have shared the
court’s understanding, as it addressedetin@loyer negligence claim as “involving

[d]efendant’s employment of JulRhares” in its second motion tcsdiiss. (Doc. 18 at 8.)

Plaintiff cannot isolate stray remarks in petition in an attemgb piece together a
claim to circumvent the court’s rulings. Agathe court does acknowledge plaintiff's pro se
status and construes his pleadihgsrally. But “the court shall not supply additional factual
allegations to round out [plaiffiis claims or construct a gl theory on his behalf.United
States v. JordgrNos. 06-40160-03-JAR, 12-4047-JAR)13 WL 328973, at *1 (D. Kan. Jan.

29, 2013) (citingNhitney v. N.M.113 F.3d 1170, 1173-74 (10th Cir. 1997)). There is no clear
error here. And plaintiff hasiewn no manifest injustice.

Plaintiff has had ample opportunity to misis claims, and—realizing his claims fail—
now attempts to piece togetherogher claim. Plaintiff has not shown one of the required bases
for reconsideration. Accordinglplaintiff's motion is denied.

IT ISTHEREFORE ORDERED that Plaintiff's Motion forReconsideration (Doc. 30) is
denied.

IT ISFURTHER ORDERED that Plaintiff’'s Motionto Alter Judgment (Dac32) is denied.

Dated this 18 day of January, 2014, at Kansas City, Kansas.

s/CarlosMurguia

CARLOSMURGUIA
United States District Judge




