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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

REGINA McCORD,

Plaintiff,
V. CaséNo. 2:13-CV-2362-JTM
BNSF RAILWAY COMPANY,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Regina McCord (“@intiff”) seeks monetary damages from her past employer,
defendant BNSF Railway Company (“defendarith) alleged discrimination, harassment, and
retaliation in violaton of Title VII of the Civil Rghts Act of 1964, 42 U.S.C. § 200G, seq
(“Title VII") and the Americans withDisabilities Act of 1990, 42 U.S.C. § 12104t seq.
(“ADA”). This matter is before the court on defendant’s Motion for Summary Judgment (Dkt.
37). For the reasons stated below, defendant’s motion is granted.

l. Factual and Procedural Background

Plaintiff began her working relationshipith defendant on November 18, 2010, as a
contract employee assigned as a training dioator for defendant’s National Academy of
Railroad Sciences (“NARS”). NAR provides training to studentsdhindividuals inthe railroad
industry and is located in defendant's TechhiTraining Center (“TTC”) on the campus of
Johnson County Community College (“JCCC").aiRtiff became a regular at-will employee on

July 18, 2011. She performed administrativéied) including answergthe phone and taking
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messages, filing, setting up traigisessions for individuals indhailroad industry, and handling
registrations.

Housed in plaintiff's office in the TTC we also her supervisor, senior manager John
Irons (“Irons”), another training coordinatoNicole Plute (“Plute”), and a female JCCC
employee, Terry Murphy-Latta (“Murphy-Latta®).Plaintiff's claims of sexual harassment and
gender discrimination involve sew incidents with an adjunct JCCC professor, Steve Priest
(“Priest”). Plaintiff allegeghat, in March 2012, Priest en¢el the TTC office and requested
some class materials. Plaintiff allegedly toldeBr that she did not have the authority to give
him the materials at which point, according to plaintiff, Priest became “extremely
confrontational,” “raised his voe and was yelling,” and moved towards plaintiff, causing her to
back up. Dkt. 37-1, at 22. Plaintiff alleges thMairphy-Latta witnessethe incident and, while
slamming her fist into her hand, told plaintiff treite needed to give Priest the materials so he
could do his job. Platiff reported this incidenfalong with others not rekant to this litigation)
to one of defendant’s human resources repretbegda Tamala Cleaver (“Cleaver”), who in turn
drafted a memo to a JCCC human resourepsesentative. In May 2012, the JCCC human
resources representative respondsdting that “while several ahe incidents did occur, the
context in which the allegations were outlinegre somewhat misleading and taken out of
context.” Dkt. 37-1, at 25. The representtivent on to say, however, that “many of the
concerns raised, regardless of the contextevimappropriate for # workplace and the JCCC
employees involved [had] been coached with @espo workplace professionalism.” Dkt. 37-1,

at 25.

L While plaintiff made multiple allegations against Murphy-Latta during the course of her employment with
defendant, she makes clear in her Amended Complaint ppdsiion that this conduct is not at issue. The court
therefore forgoes discussion of these allegations.



In another incident, plaintiff alleges thathile she and Plute were walking back from
lunch one day, Priest crossed a sidewalk anddsdirectly in front of plaintiff and asked a
qguestion. Plaintiff claims that she answereel gluestion and that the pair then stepped around
Priest and went back to their office. In a thimdident, plaintiff allegeshat she observed Priest
standing in a hallway outside of her work aggampting plaintiff to leave her office.

At some point, defendant related plaintiff, Plute, and Irons into an office across the
hall, approximately ten to twelve steps from tirevious location. Acading to Irons, one of
the reasons for the move was to separate defi€adanployees from the JCCC employees in an
effort to eliminate workplace conflict. Theove was also accompanied by a change in
plaintiff's duties. She ndonger conducted classroom sdbBng or answered telephone
guestions about NARS. However, her compgosabenefits, and workahours did not change
and she continued to report to Irons.

In August 2012, the Generalrctor of the TTC, Scott Schafer (“Schafer”), announced a
series of organizational changes withine tiTC. These changes affected the reporting
relationships of a large number of employeesiuiing plaintiff, who wa assigned as a training
coordinator in the Learning Solutions Office (‘0. This reorganization also meant that
plaintiff reported to a new supeser. Plaintiff's office locatiorremained the same, as did her
compensation, benefits, and job title. Heeyious position with the NARS program was not
filled.

Plaintiff was to begin working for the LSO on October 15, 2012. However, on the
evening of October 14, 2012, plaintiff sent ama# to defendant requesting a sick day. On
October 15th defendant receivad e-mail from plaintiff's attorey containing plaitiff's request

for an eight-week leave of absenallegedly due to her recent diagnosis ofsstranxiety, and



depression. Human resources representatiegli Courreges (“Courreges”) responded to
plaintiff’'s counsel and offered aintiff multiple options for requesting a leave of absence.
Plaintiff thereafter began a leave of absencesymmt to defendant’s short-term disability
program, during which she receivedl least some portion of her salary and health insurance
benefits.

On January 25, 2013, more than twelve vgeekter plaintiff began her leave, she
received a letter from defendant advising her that, pursuant to its short-term disability program,
defendant was going to move faxd with filling her LSO traimg coordinator ne. The letter
further stated that, in the event plaintiff wasesed from short-term disability and her position
had already been filled, she wotidve sixty days to place herfsiel another of defendant’s open
positions for which she was qualified. If plafhtvas unable to obtain a position with defendant
during that time frame, she was advisedt ther employment may be terminated.

On February 7, 2013, Courreges e-mailed pféisrcounsel to disuss a statement that
she had received from plaintiff's health car@der indicating that platiff could return to
work if she were placed in a different department. On FebruarQ®, plaintiff's counsel
replied and stated that plaintiffas unable to return to work tite TTC but “that any available
position that the company would wish to offer hgould] be given verycareful consideration”
as long as it provided @asonable accommodation of plaingffimitations. Dkt. 37-1, at 73.
On February 25, 2013, Courreges netlfplaintiff's counsel that thonly position available in
the greater Kansas City area for which pléfintias qualified was her L@ training coordinator
position, which had not yet been filled. Coungdlised Courreges thataihtiff would give the
offer careful consideration as long as defendamplied with the acaomodations requested by

plaintiff's treating therapist, Bryan Vigner{Vignery”). These accommodations required



plaintiff: (1) be allowed time off to attend cagaling sessions one hourrpecek; (2) be allowed
to remove herself from situations that she fotmde too stressful; (3) be allowed to contact
campus security any time she felt discomfort or waber opinion, threateneglther verbally or
emotionally; and (4) not be required to interatth Schafer, Priesbr Murphy-Latta.

In a response dated March 6, 2013, Courregelai@ed that: (1) Sclier was the director
of the TTC and therefore interaction with hinowld be a required part gfaintiff's job; (2)
while plaintiff would not berequired to interact with Priest or Murphy-Latta, she could not
guarantee that plaintiff would never run iné@ther individual; and (3) defendant could not
“reasonably be expected to provide [plaintiffprkplace that is free of stress,” and that it
“can’t reasonably be expected to permit [pldihto unilaterally determine when and for how
long she [would] be at or away from work” in teeent that sheouind a particular situation to be
too stressful. Dkt. 37-1, at 79.

In reply, plaintiffs counsel stated ah plaintiffs key accommodations could be
accomplished by allowing plaintiff to work exdively from home. Courreges responded by
sending plaintiff’'s counsel an ewiew of the LSO trainingaordinator position, which stated
that the job “requires a minimu of an eight-hour working dagn site and requires daily
interactions with various instctors and employees of JCCCcluding the NARS staff.” Dkt.
37-1, at 84. The overview further detailed tha position “interacts with the various BNSF
employees inside and outside of the TTC, botpersonand sometimes over the phone, when
assisting field personnel.” Dkt. 37-1, at 84 (emphasided). Courreges alstated that plaintiff
would be required to undergo sewseeks of on-site aining before defendant would explore the

possibility of an excluse remote-work option.



On April 18, 2013, counsel wrote to Cowes asking whether defendant would even
consider a remote working relationship for ptéfrand, if so, what conditions would be placed
on plaintiff. Courreges responded four days laséating that given the fact that plaintiff had
“not yet even trained on the position,” defendamlat “unable to say . . . what conditions might
be placed on remote work.” Dkt. 37-1, at 86. Courreges noted, however, that defendant was
“open to discussing whether amdhat circumstances working remotely may [be] feasible after
[plaintiff had] completed the initial training ped.” Dkt. 37-1, at 86. Counsel responded on
April 29, 2013, stating that plaintiff either wi&ed defendant to provide her with the
accommodations issued by Vignery or allow hemtwrk exclusively from home. On May 6,
2013, Courreges e-mailed plaint#f'counsel to confirm that, bad on the April 29th email,
plaintiff was in fact declining to come on-site for even the seven-week training course.
Courreges further stated that given the fact phantiff had “never actually worked in” the new
position, Courreges did “not believe her requestwork from home [was] reasonable, even
assuming [plaintiff was] entitled to a reasomabtcommodation.” Dkt. 37-1, at 89. Courreges
also noted that, since the sixdgy period had expired, defendannsidered plaintiff's refusal to
participate in the training progm her official resignation froremployment. Plaintiff denied
ever resigning her employment.

On May 14, 2013, plaintiff filed suit againstfdedant in the District Court of Johnson
County, Kansas, case number 13CV03557. She &le Amended Petition on June 27, 2013.
On July 19, 2013, defendant remdvplaintiff's action to the Uied States Disict Court,
District of Kansas citing jurisdtion based on diveity of citizenship pursuant to 28 U.S.C. §

1332. Defendant now seeks summary judgment on all of plaintiff's claims.



. Legal Standard for Summary Judgment

Summary judgment is appropriate if th@ving party demonstrates that there is no
genuine issue as to any material fact, and the nasaentitled to judgment as a matter of law.
FED. R.Civ. P. 56(a). A fact is “material” when it isgential to the claim, and the issues of fact
are “genuine” if the proffered evidence permitseasonable jury to decide the issue in either
party’s favor. Haynes v. Level 3 Commung56 F.3d 1215, 1219 (10thrCR006). The movant
bears the initial burden of proahd must show the lack of eeidce on an essential element of
the claim. Thom v. Bristol-Myers Squibb C&53 F.3d 848, 851 (10th Cir. 2004) (citiGglotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986)). The nonmavanst then bring forth specific
facts showing a genuinissue for trial. Garrison v. Gambro, In¢428 F.3d 933, 935 (10th Cir.
2005). These facts must be clearly identified through affidavits, deposition transcripts, or
incorporated exhibits — conclusory allegas alone cannot survive a motion for summary
judgment. Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (citiadler
v. Wal-Mart Stores144 F.3d 664, 670 (10th Cir. 1998))he court views all evidence and
reasonable inferences in the light most favorable to the non-moving pafg\Wise Master
Funding v. Telebank374 F.3d 917, 927 (10th Cir. 2004).

1. Analysis

Gender Discrimination/Harassment

Plaintiff alleges that she was subjectedgemder discrimination in the form of sexual
harassment and/or a hostile working environmentsidlgly to the actions of Priest, namely: (1)
the “request for materials incident” in M&ar@012, (2) the “sidewalk incident,” and (3) the

“hallway incident.”

2 In her Opposition to defendant’s Motion for Summary Judgment, plaintiff alludes to this behavior as
“tantamount to stalking.” Dkt. 43, at 12.



Under Title VII, it is “an unlawful emplyment practice for an employer . . . to
discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of such vittlial's race, color, tggion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(1 A plaintiff may establista Title VII violation by proving
that discrimination based on sex created a “hostile or abusive work environmidetitor
Savings Banks, FSB v. Vinsd77 U.S. 57, 66 (1986). To establs prima facie case of hostile
work environment under Title VII, a plaintiff mushow that: “(1) she ia member of a protected
class; (2) the conduct in question was unwelgof®ethe harassment was based on sex; (4) the
harassment was sufficiently severe or pervagivereate an abusive working environment; and
(5) some basis exists for impag liability to the employer.”Meis v. Myron’s Dental Labs, Inc.
2005 U.S. Dist. LEXIS 15318, at *21-ZD. Kan. July 14, 2005) (citingrandau v. State of
Kansas 968 F. Supp. 1416 (D. Kan. 1997)).

For purposes of summary judgment, defendgears to concede that plaintiff was a

member of a protected classdathat the conduct iquestion was unwelcome. Therefore, the
only elements at issue are wheth@) Priest's allegg harassment was basen plaintiff's sex,
(2) the alleged harassment was sufficiently seva pervasive to create an abusive working
environment, and (3) assuming these elemergsaat, there is sufficient evidence to impute
liability to defendant. Defendant argues thatmififails to establish her prima facie case. The
court agrees.

With regard to the “request for materiaigitident in March 2012plaintiff alleges that
Priest entered the NARS office and requested sdass materials. When plaintiff refused to
give Priest these materials, giélly because she did not have the authority to do so, plaintiff

alleges that Priest became “extremely confrontationaland] raised his voice and was yelling.”



Dkt. 37-1, at 22. She further claims that Brikept approaching her until she had backed up
such that there was nowhere elsggo. Dkt. 37-1, at 22. Ineh*sidewalk” incdent, plaintiff
alleges that she was walking back from lunathwlute when she saw Priest approaching from
the opposite direction. Dkt. 37-1, at 23. She clahmas she suggested tauld that they move to
the other side of the sidewalk avoid any interaction, but allegésat when Priest got closer, he
too crossed the sidewalk and “came to stand directly in front of [her], which impeded [her]
forward progress.” Dkt. 37-1at 23. Plaintiff alleges thaPriest asked the two women a
guestion, plaintiff answered, and then the twomen stepped around Priestd went back to
their office. Dkt. 37-1, at 24. Finally, during tHeallway” incident, plaitiff alleges that Priest
stood in the short hallway where piaiff walked to get to her cublie. Dkt. 37-1, at 26. Plaintiff
testified at her deposition that she “pretty miicdze because of everything that had happened
previously. [She] just downdtler] head, went back into¢n] cube.” Dkt. 37-1, at 26.

Based on this evidence, plaintiff fails tdasish that the allegeharassment was based
on sex. While the “request for materials” mhent suggests the possibility of some office
tension, although brief, plaintiff fla to provide any evidence that shows it occurred because of
her gender. Plute, who testified that she wasgmt for the incident, stated that she did not
recall Priest using any words or language that could have beenretéerms referring to
plaintiff's gender. Dkt. 37-2, a3. Furthermore, neither tle@counter on the sidewalk nor the
incident in the hallway suggests anything mtiven the passing of two coworkers. Although
plaintiff claims that Priest impeded her “forsdaprogress” on the sidalk, by plaintiff's own
admission, all he did was “say something aboatdhy.” Dkt. 37-1, at 24. Again, Plute, who
was present for the “sidewalk” incident, testifithat she did not recall Priest using any gender-

based language. Dkt. 37-2, BB. Moreover, plaintiff doesot allege that there waany



interaction between the two when she spotted Andake hallway outside of her cubicle. It was
established that Priest worked just across the hall and thus could very well have had a legitimate
reason for being in that hallway completely unrelated to plaintiff.

The Tenth Circuit has heldah“[i]f the nature of an eployee’s environment, however
unpleasant, isot due to her gendeshe hasiot been the victim of sex discrimination as a result
of that environment.” Gross v. Burggraf Constr. Co53 F.3d 1531, 1537 (10th Cir. 1995)
(quoting Stahl v. Sun Microsystems, Ind9 F.3d 533, 538 (10th Cifl994)) (emphasis in
original). While plaintiff's inteactions with Priest may be ewed as unpleasant, she fails to
present any evidence that hender was a factor. As such, pitff fails to establish a prima
facie case for sexual harassment and/or hostile working environment.

Even if shecouldestablish that the alleged harassnvegis based on gender, plaintiff also
fails to establish that these three incidents wsriiciently severe or pervasive to create an
abusive working environment. There is nodfimematically precise test” for determining
whether conduct is sufficient severe or pervasiMarris v. Forklift Sys., In¢.510 U.S. 17, 22
(1993). Rather,

[tihe existence of such an environment can only be determined by looking at the

totality of the circumstances present in the workplace, including the frequency of

the discriminatory conducits severity; whether it ighysically threatening or

humiliating, or a mere offensive utterance; and whether it unreasonably interferes

with an employee’s work performance.
Meis, 2005 U.S. Dist. LEXIS15318, at 22-23 (quotingdarris, 510 U.S. at 23)see also
Faragher v. City of Boca Ratp®24 U.S. 775 (1998). The cowvaluates these factors from
both a subjective and mztive viewpoint. Meis, 2005 U.S. Dist. LEXIS 15318, at *28ee also

Harris, 510 U.S. at 21. “The [c]ourt must considet only the effect the discriminatory conduct

actually had on plaintiff, but also the impaiclikely would have had on a reasonable employee

10



in plaintiff's position.” Meis 2005 U.S. Dist. LEXIS 15318, at *22-28¢e also Davis v. United
States Postal Servl42 F.3d 1334, 1341 (10th Cir. 1998).

Here, the three alleged incidents occurredr are undetermined period of months. All
the evidence shows is that the request for naseincident occurredn March 2012 and the
other two encounters occurresdmetime after May 2012. Plaifitseems to allege that the
request for materials incident was physic#tiseatening, although she admitted in her deposition
that she was not physically touched or injurdékt. 37-1, at 22. Plairffimakes no claim that
Priest’s actions interfered with her work perf@nce. As such, plaintiff's alleged harassment
was not sufficiently severe or pervasive sucht ih created an abusive working environment.
Without satisfying elements three and foglaintiff cannot maintain a claim for sexual
harassment and/or hostile working environment.

The court pauses here to note tleaen ifplaintiff could establish a prima facie case of
harassment, she cannot impute liability to ddént. “An employermay be directly or
vicariously liable for a hostile workplacedebord v. Mercy Health Sys. of Kan., In€37 F.3d
642, 650 (10th Cir. 2013) (citinBurlington Indus. v. Ellerth524 U.S. 742, 758-59 (1998)).
“An employer is directly liable for a hostiork environment created by an employee if the
employer’s negligence causes #wionable work environment.Id. (quotingBaty v. Willamette
Indus, 172 F.3d 1232, 1241 (10th Cir. 1999)). “An employer is negligent . . . if it knew or
should have known about the conduct and failed to stopldt.”(quoting Ellerth, 524 U.S. at
759). The United States Sepne Court has held that,

[tjlo avoid vicarious liabilly, an employer can take advantage of an affirmative

defense — thdraragher defense — by showing that the employer ‘exercised

reasonable care to avoid harassment argirt@inate it when it might occur,” and

that the complaining employee ‘failed to act with like reasonable care to take
advantage of the employer’s safeguards.’

11



Id. (quotingFaragher, 524 U.S. at 805).

Here, plaintiff alleges that she reported the request for materials incident to defendant’s
human resources representatieaver. Cleaver, in turn, aited a memo to a JCCC human
resources representative detailing plaintiff's allegationse JB®CC representative responded to
Cleaver's memo, stating that “the JCCC employiaeslved have been coached with respect to
workplace professionalism.” Dk37-1, at 25. Plaintiff admitte that Cleaver shared this
response with her. Dkt. 37-1, at 25. WhenrglHireported her concerns about the sidewalk
and hallway incidents, defendant responded bying plaintiff's entire office, including Irons
and Plute across the hall awligm Priest and other JCCC erapkes. Plaintiff admitted that
this move was a good thing. DI&7-1, at 28. Based on this esitte, the court finds that no
reasonable jury could find that plaintiff suffdrgender discrimination in the form of sexual
harassment.

Because plaintiff fails to satisfy the elemeot$er prima facie case, defendant is entitled
to judgment as a matter of law. The cousr#iore grants defendant’s motion for summary
judgment with regard to Couhbf the Amended Complaint.

Disability Discrimination

Defendant also seeks summary judgmemt plaintiffs claims of disability
discrimination. The ADA prohibits “discriminatin] against a qualifiechdividual on the basis
of disability in regard to job application procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, @her terms, conditions, and privileges of
employment.” 42 U.S.C. § 12112(a). Discrintioa may be proven tbugh either direct or
indirect evidence Kendrick v. Penske Transp. Servs., |220 F.3d 1220, 1225 (10th Cir. 2000)

(internal citations omitted). Her@laintiff fails to come forwat with any direct evidence of

12



discrimination. The Court must therefore detemminhthere is sufficient indirect evidence for
plaintiff to survive summary judgment.

A. Prima Facie Case

Plaintiffs ADA discrimination claim focses on defendant's alleged failure to
accommodate, i.e., defendant’s failure to provide a reasonable accommodation for her stress and
anxiety. The ADA defines discrimination tocinde “not making reasonable accommodations to
the known physical or mental limitations of ametwise qualified indidual with a disability
who is an . . . employee, unless such caveretity can demonstrate that the accommodation
would impose an undue hardship on the operation of the business of such covered entity.” 42
U.S.C. § 12112(b)(5)(A). “However, an employis not required toalways provide the
employee with the best possible accommodationsan the specific manner the employee
requested.” Selenke v. Med. Imaging of Cql@48 F.3d 1249, 1261 (10thrCR001) (citing 29
C.F.R. 8 1630.2(p)(1)). An enger retains “broad dcretion in determining which alternative
accommodation should be providedd. (citing 29 C.F.R. § 1630.9).

Plaintiff alleges that she made severajuests for what she viewed as “reasonable
accommodations,” including: (1) time off to attecounseling sessions one hour per week, (2)
the ability to remove herself from situations she found to be too stressful, (3) the ability to
immediately contact campus sedtwyrin the event that she feltsgiomfort or threatened in any
way, (4) not being required to interact with SchaRriest, or Murphy-Latta, and (5) the ability
to work exclusively from home. Defendaatgues that none of pHiff's requests were
reasonable.

To establish a prima facie case of failuretcommodate, a plaintifiiust show that: “(1)

[s]he has a disability within the meaning thie ADA; (2) the employer had notice of [her]

13



disability; (3) [s]he could perform theessential functions of the job witheasonable
accommodation; and (4) the employer sefd to provide such accommodationHarmon v.
Sprint United Mgmt. Corp.264 F. Supp. 2d 964, 971 (D. Kan. 2003) (quotBunes v.
Honeywell Int’l, Inc, 223 F. Supp. 2d 1203, 1218 (D. K&©02)) (emphasis added). Here,
defendant accepts, solely for purposes of summary judgment, that plaintiff had a disability within
the meaning of the ADA and that it had ©etof that disability. Dkt. 38, at 22Therefore, only
elements three and four are at issue.
1. Essential functions of the job with reasonable accommodation

A plaintiff bears the burden of showing tisdie is able to perforithe essential functions
of her job. Mason v. Avaya Commc’ns, In@57 F.3d 1114, 1119 (10th Cir. 2004) (internal
citations omitted). “Bsential functions” are “the fundamahjob duties of the employment
position the individual with a disdity holds or desires.” 2€.F.R. § 1630.2(n)(1). The court
will consider a variety of evidence in determining whether a particular function is “essential,”
including:

(1) the employer’s judgment as to whiftinctions are essential; (2) written job

descriptions prepared before advertisingnberviewing applicants for the job; (3)

the amount of time spent on the job periorg the function; (4) the consequences

of not requiring the incumbent to pperm the function; and (5) the work

experience of past incumbents in the job.
Mason 357 F.3d at 1119 (citing 29 C.F.R. 8§ 1630.2(n)(8¢k also Wells v. Shalala28 F.3d
1137, 1144 (10th Cir. 2000).

Here, defendant described the essential funstimf plaintiff's jobas an LSO training

coordinator as follows:

% Defendant reserves the right to challenge plaistiffontention that she is legally disabled should any
issues remain for trial.

14



The position requires a minimum of 8hour work day workday (varying from
0700 to 1700pnsiteand requires daily interactiongth various instructors and
employees of Johnson County Communityi€ye, including the NARS staff. In
addition, the position interacts with various BNSF employees, inside and outside
of the TTC, both in person and sometsm@ver the phone when assisting field
personnel. Daily interaction with BNSF’s insttor staff is critical to the success

of the position.

The direct reporting structure includes. .. Scott Schafer, General Director

Railroad Training Services, who are atfitively involved in all LSO processes

and functionality. It is to be expected that there often will be daily interactions

with the entire management team for reporting purposes, processes and

discussions in order to support TTC/BN&berations. Theseteractions may be

face-to-face, individually or in groupmeetings and/or through email and
telephone. Direction may be given from any of these communication modes, as
well as other managers adulectors on the TTC staff.

Dkt. 37-1, at 84.

The ADA requires the court to consider “thepdayer’s judgment as to what functions of
the job are essential.Mason 357 F.3d at 1119 (citing 42 U.S.C. § 12111(8)). “The employer
describes the job and functiongjuered to perform that job.”Id. (citing Anderson v. Coors
Brewing Co, 181 F.3d 1171, 1177 (10th Cir. 1999)). The court “will not second guess the
employer’s judgment when its degation is job-relatd, uniformly enforced, and consistent with
business necessity.1d. (citing Davidson v. Am. Online, Inc337 F.3d 1179, 1191 (10th Cir.
2003)). “In short, the essential function inqusynot intended to second guess the employer or
to require the employer to lower company standardd.” (internal quotations omitted). The
court therefore accepts defendant’s proffered detsaen of the essentialhctions of plaintiff's
position.

The next step is to determine whetherngiéfis proposed accommotlans were, in fact,
reasonable. The Tenth Circuit has held that to

defeat an employer’s motion for summgodgment, the employee must first

demonstrate that an accommodationesgup reasonable on its face. The burden
of production then shifts tthe employer to presentidence of its inability to

15



accommodate. If the employer presestgh evidence, the employee has the

burden of coming forward with evidenoencerning her individual capabilities

and suggestions for possible accommodationsebut the employer’s evidence.

Whether an accommodation is reasonable under the ADA is a mixed question of

law and fact.

Mason 357 F.3d at 1122. Of plaintiff's five proposed reasonable accommodations, defendant
appears to take issue with only three: (1) tpkintiff be able to remove herself, at her
discretion, from situations she found to be too stugsg?) that plaintiff notbe required to have

any interaction with Schafer, Pstg or Murphy-Latta; and (3) thafaintiff be allowed to work
exclusively from home.

With regard to plaintiff's request that she flele to remove herself from situations she
found to be too stressful, defendant informed pif&irvia an email fromCourreges to plaintiff's
counsel, dated March 6, 2013, that it was unreaserfablher to expect defendant to provide a
“workplace that is free of stss.” Dkt. 37-1, at 79. Defelant expressed concern about
plaintiff's ability to meet performance expectats and perform her essential job functions while
simultaneously being allowed to decide “wherddor how long she will be at or away from
work.” Dkt. 37-1, at 79. At the time, plaintiffffered no real explanation as to why her request
was reasonable other than that “she possdgssef or more disabling conditions of which
[defendant was] aware,” and that defendant vediged to accommodate her . . ..” Dkt. 37-1,
at 83. Even now, plaintiff fails tprovide any more specific detaihs to what would trigger her
need for time away or how much time she wionéed. The Tenth Circuit has previously held
that “[w]hile specific stressors ia work environment may in some cases be legitimate targets of
accommodation, it is unreasonable to require an employer to create a work environment free of

stress and criticism."Gonzagowski v. WidnallL15 F.3d 744, 747-48 (10thrCiL997) (finding

made within the context of the Rabilitation Act, 29 U.S.C.S. § 7@t seq. which was amended
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to conform to the requirements of the ADA1892) (internal citations omitted). As such, the
court finds plaintiff's request to be unreasonable on its face.

With regard to plaintiff being assured of mberaction with Schafer, Priest, and Murphy-
Latta, defendant informed plaintiff that, while it would metuire her to interact with Priest or
Murphy-Latta, defendant could not “guarantee e [would] never see either individual on the
JCCC campus.” Dkt. 37-1, at 79. However, Schafas the director of the TTC, the facility at
which plaintiff worked, and was aintiff's highest-ranking supervisat the facility. Therefore,
defendant informed plaintiff th&tnteraction with Mr. Schafer [as] an essential job function”
and it would “not agree that [plaintiff] need not irgtet with him as required.” Dkt. 37-1, at 79.
Plaintiff's only response to thiwas that defendanbald accommodate this request by allowing
her to work remotely from home. Dkt. 37-1, at 81.

As noted above, the court will not second-guess defendant, as an employer, on its
judgment about a reasonable aoocoodation when “its descriptn is job-relatd, uniformly
enforced, and consistent with business necessidson 357 F.3d at 1119. Here, plaintiff
offers no evidence that other employees were alloweavoid interaction ith their supervisors.
Furthermore, the court notes that there is ridesce that Schafer, aside from implementing and
announcing the reorganization, haything to do whatsoever wifiaintiff's workplace issues.
As such, the court finds plaintiff's geest to be unreasonable on its face.

Finally, plaintiff argues that all of her requests could have been taken care of had
defendant simply allowed her to work excldivfrom home. Throughultiple emails between
plaintiff's counsel and Courregedefendant informed plaintiff #t it could not make a decision
on this request until it knew: (1) whether pl#intould perform the essential functions of the

job, (2) whether plaintiff would be willing to cee onsite and complete a seven-week training
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course, and (3) plaintiff's pesfmance and capabilities on th@bjafter her completion of the
course. Defendant based thesguirements on the fact thajiven her extended leave of
absence, plaintiff had never actually workad an LSO training codmnator. However,
Courreges indicated that defendant wagelo to discussing whether and under what
circumstances working remotely may be feasible after [plaintiff had] completed the initial
training period.” Dkt. 37-1, at 86. Plaintiff's response to defendant’s requirements was that she
would be unable to return tactive employment, for any reas including traning, unless she
wasassuredhat she would be allowed to subsedlyework from home. Dkt. 37-1, at 87.

By this point, the sixty-day period in whichapitiff had to establish herself in an open
position had expired. Therefore, in an ematedaviay 6, 2013, Courreges wrote the following:
“under BNSF policy, Ms. McCord’s 60-day leave of absence to place herself on a position has
expired and she is considered to have resitpee@mployment as of April 29, 2013.” Dkt. 37-1,
at 89. That same day, plaintiff's counsel resped to Courreges, claiming that at no time did
plaintiff voluntarily end her employment with defdant and that it was “clear that the company
[had] terminated her employment under pretaktcircumstances, giweits labeling of her
employment cessation a ‘resigrmati’” Dkt. 37-1, at 89.

To show that her request was at Idastally reasonableplaintiff argues that defendant
made the remote-work accommodation availablettwer similarly situated LSO employees,
namely Plute and LSO training coordinator Heathemer (“Turner”). Plaintiff further alleges
that both Plute and Turner “identified their LStaining’ as having been extremely informal
and entirely different in nature to that whichsnaidentified to [plaintiff] as necessary for her to

receive.” Dkt. 43, at 10.
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Plute, a senior traing coordinator, testéd that she was allowed to work from home
during her six-week maternity leave. Dkt. 37at 11. She indicated that defendant provided
technology equipment, namely a #otg station, to assist her in vking remotely. Dkt. 37-2, at
11. However, Plute testified that defendarkeasher to work remotely during her maternity
leave only on an “as needed” basis to assist amraudit. Dkt. 37-2, atl. In fact, the very
reason plaintiff was retained as a contract eyg® was so that she could perform Plute’s day-
to-day activities while Plute was on maternity leavDkt. 37-2, at 4. While Plute also stated
that, at the end of her maternity leave, she datsnes, continued to work from home, she never
indicated that she workeskclusivelyfrom home. Dkt. 37-2, at 11. Similarly, Turner testified
that everyone on the team has worked from hepwradically, “for instance, when there’s bad
weather.” Dkt. 37-3, at 3. Despite this testimaaside from her own affidavit, plaintiff fails to
offer any evidence that defendant aléxl any of its employees to woekclusivelyfrom home.
The Tenth Circuit has held that “[w]hen @arty relies on affidavit evidence, it may be
insufficient to create a triablfact if it is nonspecific ootherwise non-responsive, vague,
conclusory, or self-serving Piercy v. Maketa480 F.3d 1192, 1197-98 (10th Cir. 2007) (citing
Salguero v. City of Clovjs866 F.3d 1167, 1177 n.4 (10th Cir. 2004)) (emphasis added).

Plaintiff also seems to allege that she didena&n need to come into the office to train for
the position because no other LSO training caattir had such prior training. Plute testified
that, while she did not receive any specific tnragnprior to transferringo the team, there was
ongoing, on-the-job training. Ifact, at the time of her deposition, nearly five months after her
transfer to the LSO team, she vall “technically training.” Dkt.37-2, at 10. Plute stated that
“[tlhere [were] similarities in what we dith NARS and what we do with LSO, but you would

still need some guidance of some sort to getouppeed.” Dkt. 37-2, at 14. Similarly, Turner
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testified that she did not receive any formalrimg for the position before she started but has
received informal training from her colleagues. t.0d7-3, at 2-3. Turner testified that the job of
an LSO training coordinator is “natjob that you could learn everytliall at once. It's more of
over time, you'll understand newitlgs.” Dkt. 37-3, at 2.

While it is true that neither Plute nor Ternreceived “formal”’ f@ining consisting of a
specifically set-aside block of time, both indichtbat the training they did receive was an on-
the-job sort from their colleaguedt seems possible, then, thaaintiff could have used this
same approach withegard to trainingexcept for the fact thabecause of her request to work
exclusively from home, she would not have hhd same interaction with her colleagues.
Because plaintiff has never actually worked a4 80 training coordinator, it is impossible for
her to know that she would not, fact, need the training periods@mt her ability to receive in-
person, on-the-job training.

The court finds that no reasonable jugould find that plaintiff's proposed
accommodations were reasonable on their faée. such, defendant’'s request for summary
judgment on plaintiff's disability disamination claim (Count Il) is granted.

Retaliation

Finally, plaintiff alleges retaliation with respect to both her gender and disability
discrimination claims. More specifically, inthhAmended Complaint plaintiff alleges retaliation
for: (1) asserting her right to a reasonabbeommodation (Count IIl), and (2) expressing her
concern about the actions of Rti€Count IV) which resulted itwo materially adverse actions:
(1) an unreasonable and unjustifiable reassignnaeut,(2) termination. In response, defendant
alleges that plaintiff fails to demonstrate naaterially adverse action or provide a causal

connection between the protettactivity and the alleged aerse employment action.
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Much as was the case with her disariation claims, plaintiff offers ndirect evidence
of this alleged retaliatory behavioin the absence of any diremtidence, courts in this Circuit
have used the widely known analytical feawork articulated in the Supreme Court case
McDonnell-Douglas Corp. v. Green411l U.S. 792 (1973kee also Proctor v. UR$02 F.3d
1200, 1207 (10th Cir. 2007) (holding that feton claims are analyzed under thieDonnell-
Douglas burden-shifting framework). This framewofikst requires a plaintiff to establish a
prima facie case of discriminatiorSmothers v. Solvay Chems., Jn&40 F.3d 530, 538 (10th
Cir. 2014) (citingMacKenzie v. City & Cnty. of Denvet14 F.3d 1266, 1274 (10th Cir. 2005)).
Once established, the defendant employer mist a “legitimate nondiscriminatory reason for
the adverse employment actionld. The burden then shifts back to the plaintiff to show that
“there is at least a genuine issue of matefaat as to whether the employer’'s proffered
legitimate reason is geime or pretextual.”ld.

The court notes that, despite plaintiff’s initial allegations of retaliation (namely denial of
reasonable accommodation, trandferanother position, and termination), it appears from her
brief that she is focused solely on what sbesiders to be the “actual” adverse action: her
termination from employment. Therefore, thmit concentrates its siussion of retaliation on
plaintiff's termination.

A.  Primafacie case’

To establish a prima facie case for retabiatia plaintiff must show: “(1) that [s]he
engaged in protected opposition to discrimimati(2) that a reasonable employee would have

found the challenged action materially advees®l (3) that a causal connection existed between

* The Court notes that claims of retaliation undehlibe ADA and Title VII are analyzed using the same
basic framework: (1) protected activity; (2) materially adeeaction; and (3) causal connection. While analysis
under prongs one and two are identical under both statsithiemes, analysis of tikausal connection varies with
regard to Title VII claims.
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the protected activity and timeaterially adverse action.Proctor, 502 F.3d at 1208 (citingrgo
v. Blue Cross & Blue Shield of Kan., Iné52 F.3d 1193, 1202 (10th Cir. 2006)).

The anti-retaliation provision of th®DA, much like that of Title VII

protects an individual not frorall retaliation, but from r&liation that produces

an injury or harm . . . [A] plaintiff mst show that a reasonable employee would

have found the challenged action materialtiverse, which in this context means

it well might have dissuaded a reasoeaorker from making or supporting a

charge of discrimination.

Hennagir v. Utah Dep’'t of Cory.587 F.3d 1255, 1266 (10t@ir. 2009) (quoting
Burlington, 548 U.S. at 67-68). Althoughot specifically stated, feendant does not seem to
contest the fact that plaintifengaged in protected activityr that her termination was a
materially adverse action. Theoe¢, only causation is at issue.

1. ADA Retaliation

“A causal connection may be shown by ewide of circumstances that justify an
inference of retaliatory motive, such as pated conduct closely folleed by adverse action.”
Sanders v. Shinsek2012 U.S. Dist. LEXIS 169415, a6 (D. Kan. Nov. 29, 2012) (citing
Burrus v. United Tel. Co. of Kan., In&83 F.2d 339, 343 (10th Cir. 1982)). “But unless a very
close temporal proximity exists between thetected activity and the alleged retaliation, the
plaintiff must offer additional evidence to establish causatitih. (citing Connor v. Schnuck
Mkts. Inc, 121 F.3d 1390, 1395 (10th Cir. 1997)).

Here, plaintiff alleges thahe protected activitis both her “status as a person possessed
of one or more disabling coiidns,” and her request for reasonable accommodation. Dkt. 1-1,
at 6. Plaintiffs mere allegation that she is aaflled person is not a basis for retaliation. As

noted above, to establish a prifagie case of retaliation, plaintiff must show that she “engaged

in protected opposition to discriminationProctor, 502 F.3d at 1208 (citingrgo, 452 F.3d at
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1202). Plaintiff's bare assertidhat defendant “unlawfully retabi@d against [her] as a direct
and proximate result of her status as a pemmsessed of one or more disability conditions,”
(Dkt. 1-1, at 6) is insufficiertb meet this requirement.

Plaintiff next alleges that she was terminated because of her request for reasonable
accommodation. The record shows that plaimgffjuested to work exclusively from home on
March 12, 2013. Through a series of emails ketwplaintiff's counsel and Courreges, it was
determined that plaintiff was not even willingc¢ome in for training omer new position, which
she had been assigned to but pet started at the time of her short-term disability leave.
Defendant informed plaintifthat it could not make a decision regarding her accommodation
request until she completed the training. veai plaintiff's unwillingness to complete the
training, defendant considered pitdf to have resigned approxirt@dy six weeks later, on April
29, 2013, in accordance with its employment policy. The Tenth Circuit has held that a period of
six weeks between the protected activity and thaterially adverse action gives rise to a
rebuttable inference @& causal connectiorSee Andersqri81 F.3d at 1179. Therefore, giving
plaintiff the benefit othe doubt, she has established a causalection with regard to her claim
of retaliation in response twer request for reasonable accooalation. As such, the analysis on
this claim must proceed to the next step under Mlo®onnell-Douglasanalysis, which is
whether defendant can offer a “legitimate nondismatory reason for the adverse employment
action.” Smothers 740 F.3d at 538 (citinfylacKenzie 414 F.3d at 1274).If so, the burden
shifts back to plaintiff to show &t “there is at least a genuine issaf material fact as to whether
the employer’s proffered legitimate reason is genuine or pretextiaal.”

Here, defendant states thatintiff's alleged involuntaryseparation was the result of

three things: (1) she had been on leave forlyedght months, (2) her proposed conditions on

23



which she would return to work were unreassea and (3) she refused to return to the
workplace to be trained in her new role. Dkt. d720. Plaintiff has not responded with specific
facts which suggest otherwisés such, no reasonable jury cduind that defendant retaliated
against plaintiff for her request for reamble accommodation. Defendant’s motion for
summary judgment with regard to plaint#f'retaliation claim concerning her request for
reasonable accommodation (Colitis therefore granted.

2. TitleVII Retaliation

In 2013, the Supreme Court abkd its view ofcausation with regard to Title VII
retaliation claims. These claims are now subject to a heightened “but-for” causation standard.
Under this standard, “a pldifi making a retaliation claim ‘musestablish that his or her
protected activity was but-for cause of the alleged adveraction by the employer.”Grote v.
Beaver Express Serv., L2013 U.S. Dist. LEXIS 115383, &2-23 (10th Cir. 2013) (citing
Univ. Of Tex. Southwestern Med. Ctr. v. NassE83 S. Ct. 2517, 2534 (2013) (emphasis
added)). This standard “reges proof that the unlawful retdiian would not have occurred in
the absence of the alleged wrongful action or actions of the emplofassar 133 S. Ct. at
2533.

Given this heightened causation standaréingff is required to show that, absent
defendant’s retaliatory intent dte plaintiff's complaints abou®riest, she would not have been
terminated. Plaintiff offers absolutely no eviderof such retaliatory intent. Furthermore, the
court notes that plaintiff's terminationcourred on April 29, 2013, nearly a year after any
documented complaints about Priest by plaintiffo reasonable jury could find that defendant
retaliated against plaintiff for hecomplaints about Priest. Asuch, defendant is entitled to

summary judgment on plaintiff's TélVIl retaliation claim (Count IV).
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IT IS THEREFORE ORDERED this 23rd day of September, 2014, that defendant’s

Motion for Summary Judgment KD 37) is hereby granted.

s/ J. Thomas Marten
J. THOMAS MARTEN,
CHIEF JUDGE
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