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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
SHAYLA BROOKS,

Plaintiff,

VS. Case No. 13-CV-2410-EFM

JANINE HINZMAN in her individual
capacity, and JILL ACHATZ in her
individual capacity,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Shayla Brooks bringshis action against Defendligz Janine Hinzman and Jill
Achatz under 42 U.S.C. § 1983 for violationshair rights under the Faeenth Amendment.
Plaintiff asserts that Defendants violated henstitutional right of familial association by
removing her youngest children from her carehwit a warrant or exigent circumstances.
Defendants assert that they amitled to qualified immunity o®laintiff's claim. The parties
filed cross motions for summajudgment (Docs. 82 and 86), weh are currently before the
Court. Because the Court finds that Defenslaare entitled to qualifeeimmunity, the Court
grants Defendants’ motion for summary judgment and denies Plaintiff's motion for summary

judgment.
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l. Factual and Procedural Background*

Plaintiff has five children, K.T., S.H., AJ.BA.S.B., and Z.C.B. For purposes of this
Order, the two oldest children, K.T. and S.He aeferred to as “the @&r Children,” and the
three youngest children, A.J.B.,$B., and Z.C.B., are referred & “the Younger Children.”
Jarrod Brooks is the naturaltfi@r of the Younger ChildrenDefendants Hinzman and Achatz
are employees of the Kansas Department of Children & Families (formerly Kansas Department
of Social and Rehabilitative Services (“SRS”)DRefendant Achatz was Defendant Hinzman'’s
supervisor in the matter involving Plaintiff's children.

On February 11, 2010, an incident occuriredPlaintiff’'s home,during which Plaintiff
became upset at her children and began throwinggrand yelling at them. After the incident,
Plaintiff called her mother and asked her to takéee children to her house to stay. The next
day, Plaintiff telephoned her mother to let her krtbat she was coming to pick up the children.
Instead of allowing Plaintiff to take the children home, Plaintiff’'s mother called the police, and
the children were placed in R Protective Custody (“PPC”).

On February 19, 2010, Cloud Coumjystrict Attorney Robert Walsh filed Child in Need
of Care (“CINC”) petitions with the Cloud CoynDistrict Court for eactof Plaintiff's five
children. The CINC cases invahg the Younger Childrewere dismissed following a period of
informal supervision, but the casesolving the Older Childrenantinued to be prosecuted. On
December 29, 2010, the Cloud County District Caundered that the Older Children be placed
in SRS custody. The Cloud County District Goatso ordered thaany visitation between

Plaintiff and the Older Children was the discretion of SRS and TFlI, Inc. At that time, TFl was

Y In accordance with summajudgment procedures, the Court has set forth the uncontroverted facts, and
they are related in the light mdatorable to the non-moving party.



the contract provider for the State of Kansasrged with overseeing the State’s foster care
systen? TFI developed, monitored, and implementieel case plan for the Older Children while
the children were involved in the CINC cases.

Between December 29, 2010, and July 31, 2011, the Older Children remained in out-of-
home placements with relativedthough they did have visitatiomgth Plaintiff. On August 1,
2011, Plaintiff's oldest child was placed in Pldifgi home on a thirty-dayrial basis. Between
September 23, 2010 (the date on which @I&IC cases for the Younger Children were
dismissed) and August 15, 2011, SRS received sepnts of alleged abesand/or neglect by
Plaintiff against one amore of her children.

On August 15, 2011, Defendants participated sonference call with Mary Kay Talley,

a TFI supervisor, and Carol Miller, the CASA sker appointed to represent the Older Children
in the CINC cases. TFl initiated the call to diss the concerns it had about Plaintiff's children
remaining in her home. The children’s therap@srly Bloomfield, alsgrovided information to
the call participants but was notesent on theall itself.

During the conference call, éhparticipants agreed that the Older Children should be
returned to their foster parenand that the Younger Children wdutot be safe in Plaintiff's
home after the removal of the Otdehildren. The participants alsecided that it would be best
if the Younger Children stayed with their fath@arrod Brooks. At the time, Brooks had joint
legal and joint residential stody of the children.

Defendant Achatz instructed Defendant Himan to consult with Cloud County District

Attorney Walsh for guidance on how to proceed legally before arranging for the Younger

2 TFI oversaw the State’s foster care egsthrough at least August 16, 2011.



Children to stay with their father. Defendatinzman and Brooks metith Walsh on August
16, 2011. Defendant Hinzman told Walsh about tmecerns she and others had for the safety of
the Younger Children after the Older Childrenreveemoved. Walsh agreed that the Younger
Children should not be in Plaiffts home after the removal of the Older Children. He then told
Defendant Hinzman that she should ask Plaiiitghe would allow the Younger Children to stay
with Brooks, and if she declined, that Wralsvould file CINC petitions for the Younger
Children. Walsh then told Hinzman that ifakitiff did not allow the Younger Children to go
with Brooks, she should attempt totplae Younger Children in PPC.

Defendant Hinzman and Brookgent to Plaintiff's home &ér their meeting with Walsh
on August 16, 2011. Defendant Hinzman informeairRiff that the Older Children would be
returning to their foster caregdements that day. She then t&8lintiff that Plaintiff could
either allow the Younger Children to leave with Brooks, or if she declined, Defendant Hinzman
would seek to have the Younger Children place@®PC. Defendant Hinzman did not inform
Plaintiff that she had the right to refuse to wallany of her children leave the home. Plaintiff
agreed to let the Younger Childréeave with Brooks, and theovinger Children left Plaintiff's
home in his custody and care.

At the time the Younger Children left thi Brooks, he and Plaiiff had a general
agreement concerning parenting time for ttodiidren. However, there was no formal court
order establishing parenting time on that patdcday. On August 17, 2011, one day after the
Younger Children left her home with their fath@taintiff picked up her two youngest children
from their daycare provider. The oldest of Plaintiff's Younger Childrémrmed to Plaintiff's
home five days later following the end of Brogkiormal parenting time. Walsh never filed a

CINC petition related to the Augu$6, 2011, activities, and no emengg orders were issued.
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Plaintiff filed her Complaint on August 12013. Although the Guplaint originally
asserted multiple claims against five individual defendants and one corporate defendant, only
one claim remains at issue in this caseairff brings that chim under 42 U.S.C. § 1983
against Defendants Hinzman and Achatz in thedividual capacities. Plaintiff alleges that
Defendants violated her Fourteedtmendment right of familiahssociation when they removed
her Younger Children from her care without a warrant or exigent circumstances on August 16,
2011. Defendants contend that they are entittbequalified immunity. The parties have filed
cross-motions for summary judgment, whatle currently beforthe Court.

. Legal Standard

Summary judgment is appropriate if th@ving party demonstrates that there is no
genuine issue as to any matefdt, and the movant is entitléd judgment as a matter of I&w.

A fact is “material” when it is essential to tleéaim, and issues ofatt are “genuine” if the
proffered evidence permits a reasonable jurgéoide the issue in either party’s fadorThe
movant bears the inifidurden of proof, and must showettiack of evidence on an essential
element of the claim. If the movant carries this initidurden, the nonmovant that bears the
burden of persuasion at trial may not simplgtren its pleading but must instead “set forth
specific facts” that would be admissible in eande in the event of trial from which a rational
trier of fact could find for the nonmovaht. These facts must belearly identifed through

affidavits, deposition transcriptsy incorporated exhibits—colusory allegations alone cannot

% Fed. R. Civ. P. 56(c).
* Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).

® Thom v. Bristol-Myers Squibb C@®53 F.3d 848, 851 (10th Cir. 2003) (citiGglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

®1d. (citing Fed. R. Civ. P. 56(e)).



survive a motion for summary judgmént.The Court views all evidence and reasonable
inferences in the light most favoratiethe party opposing summary judgm@nt.

Though the parties in this case filed cross-motions for summary judgment, the legal
standard remains the samheEach party retains the burdenestablishing the lack of a genuine
issue of material fact and entitlemeto judgment as a matter of lafv. Each motion will be
considered separately. To the extent the cross-motiomserlap, however, the court may
address the legal arguments togetfierFinally, summary judgment is not a “disfavored
procedural shortcut,” but is amportant procedure “designeéd secure the just, speedy and
inexpensive determination of every actign.”

[11.  Analysis

Defendants move for sumnyajudgment on Plaintiff's @im that Defendants seized
Plaintiff's Younger Children from her home inolation of her rights under the Due Process
Clause of the Fourteenth Amendment. Defetglargue that they are entitled to qualified
immunity because (1) they did not engagerng eaonduct that violated Plaintiff's constitutional
rights, and (2) even if a constiional violation did occur, Odendants did not knowingly violate

a clearly established constitutional right. Pldintounters that Defendants are not entitled to

" Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (citiddler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

8 LifeWise Master Funding v. Teleba®?4 F.3d 917, 927 (10th Cir. 2004).
° City of Shawnee v. Argonaut Ins..C846 F. Supp. 2d 1163, 1172 (D. Kan. 2008).

1 United Wats, Inc. v. Cincinnati Ins. G871 F. Supp. 1375, 1381-82 (D. Kan. 1997) (citfmyghton v.
Foremost Fin. Servs. Corpr24 F.2d 112, 114 (10th Cir. 1983)).

M Atl. Richfield Co. v. Farm Credit Bank of Wichi226 F.3d 1138, 1148 (10th Cir. 2000).
12Berges v. Standard Ins. G&04 f. Supp. 2d 1149, 1155 (D. Kan. 2010).

13 Celotex 477 U.S. at 327 (citing Fed. R. Civ. P. 1).



qualified immunity and that she entitled to judgment as a matter of law on her claim. The
Court first will address whether Defendants are entitled to qualified immunity.

“Qualified immunity protects officials ‘frontiability for civil damages insofar as their
conduct does not violate clearlgstablished statutory or cditgtional rights of which a
reasonable person would have knowfi¥’ Qualified immunity leaves “ample room for mistaken
judgments,” protecting “all but the plainly dompetent or those who knowingly violate the

IaW.”lS

When a defendant raises qualified immtyiion summary judgment, the burden shifts to
the plaintiff to demonstrate that (1) the defenaattions violated a constitutional or statutory
right and (2) the constitutionar statutory right was clearly established at the time of the
conduct at issu®.
A. Defendant Achatz

Defendant Achatz acted as Defendanhzthan’s supervisor for the case involving
Plaintiff and her children. In éhTenth Circuit, “[a] 8 1983 dendant sued in an individual
capacity may be subject to personabiliay and/or supervisor liability*” However, § 1983

“‘does not authorize liability undertaeory of respondeat superior**The plaintiff therefore

must show an ‘affirmative link’ between tilsepervisor and theoastitutionalviolation.”® To

“ Thomas v. Kaverv65 F.3d 1183, 1194 (10th Cir. 2014) (quotiiarlow v. Fitzgerald 457 U.S. 800,
818 (1982)).

> Malley v. Briggs 475 U.S. 335, 341 (1986).

16 Estate of Booker v. Gome45 F.3d 405, 411 (10th Cir. 2014) (citation omitted).

71d. at 435 (citation omitted).

181d. (quotingSchneider v. City of Grand Junction Police Depi.7 F.3d 760, 767 (10th Cir. 2013)).

¥1d. (quotingSchneider717 F.3d at 767).



bring a claim based on supervid@ability, a plaintiff must showthree elements: “(1) personal
involvement; (2) causation; and (3) state of miffd.”

The Court finds that Plaintiff has not ddtahed an affirmative link between Defendant
Achatz’s conduct and the allegé@urteenth Amendment violationFirst, Plaintiff has not
shown that Defendant Achatz was personatiyolved in the alleged smire of Plaintiff's
children. Although Defendant Achatz participatedthe teleconference in which the child
protective agencies agreed that the Younger @mldghould be removed from Plaintiff's home,
Defendant Achatz told DefendaHinzman to first contact th€loud County District Attorney
Walsh before proceeding. It was only afteefendant Hinzman spoke with Walsh that
Plaintiff's children were removed. DefendaAthatz had no involvement with the actual
removal on August 16, 2011, and the fact that Ded@t Achatz instructed Defendant Hinzman
to contact Walsh for guidance on how to legally proceed doedbwadtself, violate Plaintiff's
constitutional rights.

Second, Plaintiff has not shown the reqdircausation betweebDefendant Achatz’s
conduct and the alleged violatiofiThe second element ‘requiresetiplaintiff to show that the
defendant’s alleged action(s) cadigke constitutional violation’ bgetting ‘in motion a series of
events that the defendant knew or reasonaldyldhhave known would cause others to deprive
the plaintiff of her constitutional rights.” The uncontroverted factshow that Defendant
Achatz did not set in motion a series ofepts that she knew or should have known would

deprive Plaintiff of her familiakights. To the contrary, Dafdant Achatz sought to protect

2d. (citing Schneider717 F.3d at 767).

2L|d. (citing Schneider717 F.3d at 768).



Plaintiff's legal rights by requing Defendant Hinzman to consulith Walsh before proceeding
with the removal.

Finally, Plaintiff has not shown that DefemiaAchatz had the requisite state of mind
necessary to establish supervisor liabilitgder 8 1983. “The third element ‘requires the
plaintiff to show that the defelant took the alleged actions withe requisitestate of mind,’
which ‘can be no less than theens rearequired’ of the subordit@s to commit the underlying
constitutional violation?* Again, the fact that Defendasichatz instructed Hinzman not to
proceed until she contacted Walsh shows thakemant Achatz did not intend to violate
Plaintiff’'s constitutional rights.

In sum, Plaintiff has not met her burdenstoow any of the three elements required to
impose supervisor liability under § 1983. Speally, Plaintiff has not shown personal
involvement, causation, or the reqtesstate of mind. Defendant Aatz is entitled to qualified
immunity on Plaintiff's claim, and the Court gtarsummary judgment in her favor. Conversely,
the Court denies Plaintiff’'s nion for summary judgment with spect to Defendant Achatz.

B. Defendant Hinzman

Defendant Hinzman makes two argumentsoaghy the Court should grant her motion
for summary judgment. First, she contendst tRlaintiff failed tomeet her burden under the
two-part qualified immunity test to show tHaefendant Hinzman violateal clearly established
constitutional right. Second, Bendant Hinzman contends thateevif the Court found that she

violated a clearly established constitutional tjgbhe is still entitledo qualified immunity

22|d. (quotingSchneider717 F.3d at 769, arforro v. Barnes624 F.3d 1322, 1328 (10th Cir. 2010)).



because extraordinary circumstances prederiter from knowing that her actions were
unconstitutional. The Court will addrg each of these arguments below.

1. Two-Prong Qualified Immunity Analysis

As set forth above, when a defendant assgrédified immunity, theplaintiff must show
(1) that the defendant violated a constitutional right and (2) that the law was clearly established
at the time the alleged violation occurfédThe Court has discretion to determine which of the
two prongs to tackle first. Therefore, the Court will first examine whether there was a clearly
established constitutional right at the timefé&want Hinzman facilitated the transfer of the
Younger Children to their father.

“Ordinarily, in order for the law to be clearly established, there must be a Supreme Court
or Tenth Circuit decision on point, or the cleadgtablished weight of authority from other
courts must have found the law be as the plaintiff maintaind>“ ‘The relevant dispositive
inquiry in determining whether aght is clearly established ishether it would be clear to a
reasonable [defendant] thasiionduct was unlawful in tisituation he confronted.?®

Plaintiff primarily relies on two cases from the Tenth Circuit in support of her argument
that Defendant Hinzman violated a clearly established constitutional rigalik-v. Arapahoe

County Department of Social ServiteandRoska v. Petersdfi In Malik, the plaintiff parent

Z|d. at 411 (citations omitted).

4 Asheroft v. al-Kidd-- U.S. -, 131 S. Ct. 2074, 2080 (2011).

% Estate of Booker745 F.3d at 427 (quotirfépgarty v. Gallegos523 F.3d 1147, 1161 (10th Cir. 2008)).
% Thomas 765 F.3d at 1194 (quotirBaucier v. Katz533 U.S. 194, 202 (2001)).

27191 F.3d 1306 (10th Cir. 1999).

28328 F.3d 1230 (10th Cir. 2003).

-10-



sued the defendant police officers under 8§ 1983 dlie defendants seizélue plaintiff's child
based on a warrant obtained during e parte hearing with a magistrate judge. The
defendants failed to inform the magistratecrucial facts when obtaining the warrdht.In
analyzing whether the defendantsre entitled to qualified imonity, the Tenth Circuit stated
that “it was clearly established law that, excepextraordinary circumstances, a parent has a
liberty interest in familial association and @oy that cannot be violated without adequate pre-
deprivation procedures™ The Tenth Circuit also stated ti#twas clearly established law that
government officials’ procureemt ‘through distortion, misrepgentation and omission’ of a
court order to seize a child is aoldtion of the Fourth Amendment?” The circuit therefore
found that the plaintiff had méer burden on the second prongté qualified immunity test

In Roska school employees expressed concdraué the health oh twelve-year-old
child to Utah’s Division of Child and Family Servic&sOne of the casewkers assigned to the
case suspected that the mother suffef®m Munchausen Syndrome by PrdRy. After
conferring with the Assistant Attorney Geakof Utah, caseworkers, accompanied by police,

entered the family’s residence without a warrant and removed the*thiitie child was then

2191 F.3d at 1311, 1313.

01d. at 1311-12.

311d. at 1315 (citations omitted).
3%2|d. at 1316 (citation omitted).
1.

%328 F.3d at 1237.

%1d. at 1238.

%d.
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placed in a foster home, where he remainetil arcourt ordered him returned to his parefts.

The plaintiffs brought a § 1983 claim against daseworkers who removed the child from the
plaintiffs’ home and other statefficials, asserting in part # the defendants violated their
Fourteenth Amendment righf familial associatiori®

In analyzing the plaintiffs’ claim, the TdntCircuit reiterated the general principle set
forth in Malik that “ ‘except in extraordinary circumsta@s, a parent has a liberty interest in
familial association and privacy that cannot belated without adequate pre-deprivation
procedures.” ¥ The Tenth Circuit further found thahe defendants did not provide the
plaintiffs any process before removing thela¢hand that the child was not in immediate
danger’® Thus, the circuit found that clearly dsitahed law put the defendants on notice that
their conduct violatd the Constitutioft:

Plaintiff contends that, based dRoskaandMalik, there is a clearly established right in
the Tenth Circuit that a parent has a libertyriege in familial association and that right cannot
be violated absent pieprivation procedures or emerggrmrcumstances. While the Court
agrees with Plaintiff thaRoskaandMalik clearly establish such aghit, Plaintiff's reliance on
these cases is misplaced. The factsosunding the removal of the children RoskaandMalik
are significantly different from thisase. In both afhose cases, the child at issue was removed

from his parents’ custody and placed in estatistody. Here, the Younger Children were never

¥1d.

*d. at 1239.

391d. at 1250 (quotingvialik, 191 F.3d at 1315).
“O1d.

d.
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placed in state custody. Insteack Younger Children were at all tew in the custody of one of
their parents, both of whom had joing# and residential stody of the childre® This key
factual difference prevents Plaintiff from relying BoskaandMalik to show that there was a
clearly established consttional right.

Furthermore, the Court simply cannotend the general principle establishedRioska
and Malik (that a parent has a liberty interest imiltal association that cannot be violated
absent pre-deprivation procedures or emergencyraistances) to this case. When analyzing the
second prong of the qualified immityntest, it is “not enough took at,” and fnd a state actor
liable based on “generalized principlé3.In addressing this issuegtfienth Circuit stated that

[the Supreme Court vigorously undersabtbe point recently, reminding us with

some apparent exasperatiomttit has “repeatedly toldourts . . . not to define

clearly established law at high level of generality. The general proposition, for

example, that an unreasonable search or seizure violates the Fourth Amendment is

of little help in determimg whether the violative natucé a particular conduct is

clearly established*

For a court to decide whether there is alation of clearly estadished law, “a ‘more
particularized’ inqiry is required.”® The Court must determinghether “ ‘every reasonable

official would have understood that whe [did] violatefl] that right.’ "

2 At one point in her response brief, Plaintiff aegiuthat Defendant Hinzman'’s actions in facilitating the
transfer of the Younger Children from her to their fatherstituted a “seizure” of the children. Plaintiff claims that
state actors can be found to have engaged in a seizure even where they do not actually take pbssepsiy.
Plaintiff relies primarily onSoldal v. Cook Cnty. Illinojs506 U.S. 56 (1992), andarcus v. McCollum394 F.3d
813 (10th Cir. 2004), in support of her argument. These cases involve police officers why astistéd private
parties in the illegal repossession of another’s property. Unlike these cases, Defendant Hinzman never assisted in
the illegal seizure of the Younger Chitth because Brooks had joint legal and joint residential custody of the
children when they left Plaintiff’'s house with him. Theref@eldalandMarcusare inapplicable to this case.

3 Kerns v. Bader663 F.3d 1173, 1183 (10th Cir. 2011) (citiMgdina v. City and Cnty. of Denyed60
F.2d 1493, 1497-98 (10th Cir. 1992)).

“1d. (quotingAshcroff 131 S. Ct. at 2084).

“51d. (quotingAnderson v. Creightom83 U.S. 635, 640 (1987)).
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The Court is unaware of any case law thgtports a finding that Defendant Hinzman’s
conduct violated clearly establishéaw. No reasonable socibrker in Defendant Hinzman’s
position would believe that faciliiag the transfer of children fromne parent to another, both
of whom had joint legal and resit&al custody, violated a parentghts. Therefore, the Court
finds that Plaintiff has failed to meet her burdershow that the law vgaclearly established.

Because the Court finds that Plaintiff failéo meet the second prong of the qualified
immunity test, it declineso address the first pronge., whether Defendant Hinzman violated a
constitutional right. Defendant Hinzman is therefore entitled to qualified immunity, and the
Court grants summary judgment in her favoon@ersely, the Court deni€3aintiff's motion for
summary judgment with respect to Defendant Hinzman.

2. Extraordinary Circumstances

Defendant Hinzman also argues that evethef Court found that shviolated a clearly
established constitutional right, she isllsentitled to qualified immunity because of
extraordinary circumstances. “Once the piffinhas established the inference that the
defendant’s conduct violated a clearly estdialts constitutional right, a qualified immunity
defense ordinarily fails* But, a defendant mayilsbe entitled to qualified immunity if she can
show that “ ‘extraordinary citanstances’ intervened and “so peated [her] from knowing that
[her] actions were unconstitutional that [s]Bkeould not be imputed with knowledge of an

admittedly clearly established righH”

“%1d. (quotingAshcroff 131 S. Ct. at 2083).

*" Hollingsworth v. Hill 110 F.3d 733, 740 (10th Cir. 1997) (citignnon v. City and Cnty. of Denyer
998 F.2d 867, 870-71 (10th Cir. 1993)).

“8d. (citing Cannon 998 F.2d at 871).
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The extraordinary circumstance exception that is most often relied upon is advice of legal

counsel’ The Tenth Circuit has identified four facs that are applied on a case-by-case basis
to help determine when extraordinary circumesénexist in the conterf reliance on counsél.
These include: “‘[1] how unequival and specifically tailored to the particular facts giving rise
to the controversy, the advice syg2] whether complete information had been provided to the
advising attorney(s), [3] the prominence andnpetence of the attorney(s), and [4] how soon
after the advice was receivecttisputed action was taken>*”

Applying the undisputed facte the four factors listedbmve favors a finding of qualified
immunity. First, Walsh’s advicto Defendant Hinzman was specifically tailored to the facts of
this case. Defendant Hinzmarked Walsh for advice on how togally proceed with regard to
the Younger Children after the Older Childrenreveéemoved from Plaintiff's home. Walsh
informed Defendant Hinzman that she could ezitBee if Plaintiff would agree to let their
children leave with Brooks, or if Plaintiff woulibt agree, then Defendant Hinzman should seek
to have the children placed in PPThis advice was directly appéible to the facts giving rise to
the controversy in this case.

Second, the undisputed facts show that Whatghthe complete information necessary to
give proper advice. During their meeting, Defant Hinzman informed Walsh of her and the
other state agencies’ concerregarding the safety of theovinger Children. Furthermore,

Walsh was intimately familiar with Plaintiff'sitaation, as he had spent the previous eighteen

months prosecuting the CINC cas®golving the Older Children.

49V-1 Oil Co. v. Wyoming Dep't of Envtl. Quali§02 F.2d 1482, 1488 (10th Cir. 1990).
0 Hollingsworth 110 F.3d at 741.

*11d. (quotingV-1 Oil Ca, 902 F.2d at 1489).
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Third, Walsh is both a prominent and congmétattorney. As Cloud County District
Attorney, he is the chief law enforcement officérCloud County, Kansas. Walsh has held this
position since 1984, and nothingtire record indicates thae is incompetent.

Fourth, little time elapsed between Waladvising Defendant Hinzman as to what
actions she could take and Dedf@ant Hinzman acting on highace. After leaving Walsh’s
office, Defendant Hinzman wentrdctly to Plaintiff's home. Defendant Hinzman then followed
Walsh'’s advice, telling Plaintiff &t she could allow heshildren to leave wh Brooks, or that
Defendant Hinzman could seek have the children placed in €P Thus, this factor, and the
three others, favors the application of the extrimamny circumstances excagn in the context of
reliance on legal counsel.

Plaintiff makes two argumentas to why the exception does not apply, but neither is
persuasive. First, Plaintiff asserts that thenpio remove the Younger Children from the home
was made one day before Defendant Hinzmme with Walsh. While Defendants and other
state agencies agreed Angust 15, 2011, that it would be bésthe YoungerChildren could be
transferred to their father, Defendant Hinzndid not take any action regarding the children
until after she met with Walsh on August 16, 20Eurthermore, Defendant Hinzman’s actions
on August 16, 2011, were based on Walsh’s advicerefbre, Plaintiff's fist argument has no
merit.

Second, Plaintiff asserts that Defendafihnzman’s reliance orWalsh’s advice is
misplaced because the constitutional right in question was clearly established in 2003 and not
2011. This argument misconstrues the “extra@mjirtircumstances” exception. The advice of

counsel defense allows a defendant to obtain qualified immdedpitea court’s finding that the
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defendant violated a clearlytablished constitutional right. Thus, if the constitutional right
was clearly established in 2003 Rkintiff asserts, this actuallsupports the application of the
exception. Plaintiff's second argument seems to mispthing, and thus, is sb meritless.

The Court finds that Defendant Hinzmanldwed the legal advice she obtained from
Walsh when she went to Plaiffis home on August 16, 2011, andcflitated the @nsfer of the
Younger Children from Plaintiff toheir father. The facts of thisase satisfy each of the four
factors outlined by the Tenth Circuit in determmiwhether the reliance on legal counsel rises to
the level of extraordinary circumstances. Therefore, even if the Court had found that Defendant
Hinzman violated a clearly e$tieshed constitutional righther reliance on Walsh’'s advice
constitutes an extraordinary circumstana tntitles her to qualified immunity.

IT IS THEREFORE ORDERED that Defendants’ Motion for Summary Judgment
(Doc. 82) isGRANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion forSummary Judgment (Doc. 86)
is DENIED.

IT 1SSO ORDERED.

Dated this 1st day of July, 2015.

/M’ # /744%

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

52y/-1 Qil Ca, 902 F.2d at 1488.

3 In light of the Court’s ruling that Defendantseantitled to qualified immunity, the Court declines to
address the remaining issues set forth in Plaintiff's summary judgment motion.
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