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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRIAN MEYERS, on behalf of himself
and all otherssimilarly situated,

Plaintiff,
VS. CaseNo. 13-CV-2416-CM-GLR

GARMIN INTERNATIONAL, INC,,
et al.,

N N N N N N N N N N N

Defendants.

MEMORANDUM AND ORDER

Brian Meyers (“plaintiff’), on bealf of himself and all othersimilarly situated, brings this
action against Garmin International, Inc. and Garthi8.A., Inc. (collectivel “defendants”). This
matter is before the court on Defendamotion to Dismiss (Doc. 16).

|. Factual Background

Defendants manufacture, market and N&lVI-brand global positioning systems (“GPS”).
Defendants refer to NUVI GPS devices as “PNDs,portable navigation aees, representing that
all PNDs include a rechargeable battery so that the devices are suitable for on-the-go use. Def]
carry out their American operations—including thanufacture, sale, marketing, warranting and we
based advertising of NUVI devices—fraheir Olathe, Kansas headquarters.

On August 5, 2011, plaintiff purchase@armin NUVI 2460 LMT GPS device (“NUVI
2460") from J&R Music and Comput®&Yorld (“*J&R”), which is an autbrized dealer of defendants.
Before plaintiff purchased h8UVI 2460, plaintiff reviewed defendis’ website and information
therein concerning several models, including #UVI 2460. Defendants’ webpage for NUVI 2460

set forth various product featurasdancluded specifications for tipge-installed batty: a lithium-ion
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battery with a battery life of tee hours. Defendants’ webpage dad include information regarding
the battery’s expected useful life.

Immediately after purchasing his NUVI device anébbe first using it, plaintiff registered the
device with defendants. In December 2012, pliiiattempted to preprogram his NUVI 2460 for an
upcoming trip and was prompted to recharge thvicdeafter minimal usePlaintiff observed during
subsequent uses that the de\admttery life continued to degase, requiring him to connect the
device to an external power sourcermder to preserve functionality.

On April 7, 2013, plaintiff contactedefendants’ customer secei through defendants’ website,
which then directed him to emaitoduct.support@garmin.conDefendants responded by email,
providing a troubleshooting guidetémded to resolve battery issues. Plaintiff followed the
instructions, but to no avail. &htiff contacted defendants againJune 2013 by telephone. Plaintiff
requested that defendants repldeebattery in his NUVI unit beaae the battery had failed. In
response, defendants advised plffithiat they do not offer a battergplacement service. Defendants
instead offered to “overhaul” plaintiff's unit for $120.

Plaintiff asserts in his First Aemded Complaint claims for (1gdlaratory relief; (2) violations
of the Kansas Consumer Protection Act (“KCPAJ) deceptive and unconscionable practices; (3)
breach of the implied warranty of merchantability); hjust enrichment; and (5) breach of express
warranty. Plaintiff asserts these counts on balfdifmself and a putative class of “all persons or
entities who purchased a Garmin NlUdfand portable navigation ded.” Plaintiff also seeks to
represent a subclass of those putative class menvher®experienced battery failure within two yeafrs
of purchase” and a subclass who additionally did not receive free repairs or replacement from

defendants.




II. Legal Standard

The court will grant a motion to dismiss undedé&eal Rule of CivilProcedure 12(b)(6) only
when the factual allegations fail to “state ail to relief that is @usible on its face.Bell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). Although the factalbdgations need not be detailed, the
claims must set forth entitlement to relief “thrbugore than labels, conclusions and a formulaic
recitation of the elements of a cause of actidn.te Motor Fuel Temperature Sales Practices Ljtig.
534 F. Supp. 2d 1214, 1216 (D. Kan. 2008). The allegatimust contain factsufficient to state a
claim that is plausible, rather than merely conceivalule.“All well-pleaded fcts, as distinguished
from conclusory allegations, must be taken as tr@&wanson v. Bixler750 F.2d 810, 813 (10th Cir.
1984);see also Ashcroft v. Ighdd56 U.S. 662, 681 (2009). Theurt construes any reasonable
inferences from these facts in favor of the plaintifal v. Hogan 453 F.3d 1244, 1252 (10th Cir.
2006).

I11. Discussion

With respect to each Count alleged by plainti#fendants contend thalaintiff has failed to
state a claim upon which relief can be granted. Dhetavill separately adess each Count in turn.

A. Kansas Consumer Protection Act (Counts!l and I11)

Plaintiff alleges that defendants engagedéneptive conduct in viation of the KCPA by
making willful and intentional omissions concernihg useful life of thdatteries used in NUVI
devices. Plaintiff also alleges that defendants engaged in urmatsle practices by attempting to
exclude the implied warranty of merchantagitihirough defendants’ express limited warranty.
Defendants argue that the consumer transaationt which plaintiff conplains occurred outside
Kansas, rendering plaintiff's allegations insufficient as a mafti&w to state a claim under the

KCPA.




The purpose of the KCPA is to protect consusrifrom suppliers who commit deceptive and
unconscionable practices and to protect consufr@rsunbargained for warranty disclaimers. Kan
Stat. Ann. 8 50-623. The court must liberally doms the KCPA to promote these policidd.;
Golden v. Den-Mat Corp276 P.3d 773, 790 (Kan. 2012) (KCPA requires broad and liberal
construction).

The KCPA prohibits deceptivend unconscionable acts iommection with a consumer
transaction. Kan. Stat. Ann. $8—626(a); 50-627(a). The legitlre has defined “consumer
transaction” as the “sale, lease, assignmenthaer disposition for valuef property or servicesithin
thisstate . . . to a consumer; or a sotation by a supplier with respectany of these dispositions.”
Kan. Stat. Ann. 8 50-624(¢@gmphasis added).

As alleged by plaintiff in his First Amended @plaint, defendants’ principal place of busine

is their headquarters in Olath€ansas, “where the majority pfoduct design and development work

is conducted,” “where . . . products are warehdudestributed, and supported for North, Central an
South America,” and where “[m]arketing suppigrprovided for U.S. sales.” (Am. Comffl15.)
Defendants direct customers siegkwarranty coverage or sergito contact product support by phot
or fax at numbers that appear to conriecheir facilities in Olathe, Kansas(ld. § 16.) Defendants’
User Manual, including the manual for the deptantiff purchased, infans customers desiring
warranty or other product service to view its webpage: “Conta@argnin Product Support . . . In th
USA, go towww.garmin.com/suppoir contact Garmin USA by phone at (800) 800.1020d” [

19.) Defendants’ websfténdicates that its Customer Sieer Center, where product repairs are

accepted, is located within its liepuarters in Olathe, Kansadd.(] 17.)

! Defendants direct their customers to phone (800) 800-1020 or (913) 397-8200 or fax to (913) 39A82&bmpl. |
16.)
2 http://www8.garmincom/aboutGarmin/servicecenter.html
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Defendants’ websifeprovides that any purchase of dedants’ products “shall be governed
solely by these Terms and Conditions of Sale (“Qork of Sale”) and any other written provisiong
mutually agreed upon.”ld. { 18.) The terms of use turn require purchasers to agree to a Kansas
choice of law provision and to file suit in thedDict of Kansas (or Kansas state courtyl. { 19.)
Consumers who purchase devices through defendaebsite, or who register a device with
defendants after purchasing from an authorized demierequired to creassm account and agree to
the “Terms and Conditions,” provided on defendants’ webpage.

Plaintiff is an Ilinois resident. I¢l. § 7.) In 2011, before purasing his NUVI deice, plaintiff
reviewed defendants’ website, which then and now advertises and offers for sale various NUVI
products. Id. 11 7, 21.) Plaintiff reviewed informat concerning several models, including the
NUVI 2460. (d. T 7.) On August 5, 2011, plaintiff puaded his NUVI 2460 LMT GPS device for
$259.99 from J&R, an authorized dealer of defendamds.{ 8.) Immediately after purchasing the
device, plaintiff registered the dee with defendants, which plaintifbntends is an essential step for
NUVI 2460 owners and is required in ordemticess and update many essential NUVI functions,
including map updates needed to ensiaé NUVI devices function properlyld()

Defendants argue that, because plaintiff is an lllinois resident who purchased his device
through an authorized dealer in dmat state, it is not plausible ilafer that a consumer transaction
occurred in Kansas. The court disagrees. Undeatiie presented in this castas plausible to infer
that plaintiff's purchase of the NUVI 246@as a Kansas consumer transaction.

The court is mindful that, where a consumangaction occurs outsid&nsas, “the KCPA
does not provide a nationwide bafisliability against Kansas oopanies, based solely upon their

presence in this stateMoward v. Ferrellgas Partners, L.PNo. Civ. A. 10-2555-JTM, 2011 WL

3 www.garmin.com/en-US/legal/shopterms
* www.garmin.com/en-US/legal/terms-of-use




3299689, at *7 (D. Kan. Aug. 1, 2011). However, deferglgmesence in the s&ts but one factor
the court considers in determining where the consumer transaction ultimately occurred.

Defendants are a “supplier” undeetKCPA, which is defined as“manufacturer, distributor,
dealer, seller, lessor, assignor, or other person whbeiordinary course of business, solicits, enga
in or enforces consumer transactions, whether bdealing directly with the consumer.” Kan. Stat.
Ann. 8 50-624(l). Solicitation by aipplier with respect tthe sale of consumer goods is deemed a
“consumer transaction.td. 8 624(c). A solicitation by a supplienay be sufficient to subject a
supplier to the requiremerasid penalties of the KCPregardless of whether the solicitation results
in asale, lease or other disposition of property within the State of Kansas. Griffin v. Sec. Pac. Auto.
Fin. Servs. Corp.33 F. Supp. 2d 926, 931 (D. Kan. 1998) (findiegendant’s solicitation to sell an
automobile, in and of itself, cotitsited a consumer transactiolyatkins v. Roach Cadillac, In6&37
P.2d 458, 463 (Kan. Ct. App. 1981). Defendants contatdtiby could not havesolicited” plaintiff
because plaintiff never alleged he was in Kamsakthat the only basisigporting plaintiff's KCPA
claim is the fact that defendants maintain a national website.

Foremost, plaintiff's presence in Kansas isa@trerequisite to findinthat defendants solicite
plaintiff; rather, “[s]olicitation in Kansas mayselt where a substantial number of statements aboy
the product in question are made in Kansa$divard, 2011 WL 3299689, at *7 (citation omitted).
Indeed, Kansas courts have held that consumesactions can occur withihe state for purposes of
the KCPA even when the alleged misrepresemativere made, and the ultimate sale occurred,
outside the stateSeee.g.,State ex rel. Kline v. Berry.37 P.3d 500, 505 (Kan. Ct. App. 2006)
(finding consumer transaoti within the state whetge initial solicitation ocurred in Kansas, but thg

contract was signed in Missouri and any misrepnéations concerningedfproperty occurred in
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Missouri); Watkins,637 P.2d at 462-63 (finding consuntiemsaction within Kansas based on
solicitations when the alleged deceptive act asdatition of property occurred in Missouri).

Moreover, defendants misconstrue plaintiff's allegatioR&intiff is not relyingsolely on

defendants’ presence in the statéher fact that defendants maintaimational website. Indeed, such

exclusive reliance would be misplacedrather, plaintiff alleges thatefore he purchased his NUVI
2460, plaintiff visited defendants’ weite and obtained information redang the device, a fact which
distinguishes the instant case fr&@mnepard v. DineEquity, IndNo. Civ. A. 08-2416-KHV, 2009 WL
8518288, at *10-11 (D. Kan. Sept. 25, 20(8)ding plaintiffs failed to allege defendant solicited
themin Kansas where plaintiffs never conteddiey visited defendant’s website).

Additionally, plaintiff adequately alleges ms First Amended Complaint that defendants’
Kansas headquarters is where defendants conducastialty all of their business activities. For

example, Kansas is where defendants design, dewedophouse, and distributieeir products. (Am.

Compl. 1 15.) Significantly, Kansas also is where marketing support is provided for American sales.

(Id.) Most (if not all) product functions, like custorrmrpport, repairs and wanty issues, are locate
in Kansas. Ifl. 11 16-19.) Given that almost every @spof the sale of NUVI devices—including
solicitation thereof—originates from and occurs in Kemdt is plausible that plaintiff will be able to
prove facts showing that he was solicilgddefendants in Kansas, rendering inappdsdeard 2011
WL 3299689, at *7 (finding plaintiff alleged only thsdles technique “emanated” from Kansas but

never alleged that defendantisibed him from Kansas).

In addition to the fact that plaintiff visited @adants’ website for NUVI information before hjs

purchase, the court also considers the factplatiff registered his device with defendants

® SeeMontgomery v. Sprint Spectrum, L,.Ro. Civ. A. 07-2227-JTM, 2007 WL 3274833, at *6 (D. Kan. Nov. 6, 2007)
(stating a consumer transaction is not dego occur in Kansas simply becao$a defendant’s presence in the state);
Kluin v. Am. Suzuki Motor Corb6 P.3d 829, 837 (Kan. 2002) (finding defendant’s passive website and advertisem
national magazines were deemed insufficient to support personal jurisdiction over KGRg).clai
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immediately after his purchase. (Am. Compl.  Bgfendants first argudat plaintiff's product

registration, wherein plaintiff acctggl the Kansas choice-of-law provision, cannot by itself transform

the sale into one that occurred in Kans#éth this proposibn, the court agreés.

Alternatively, defendants argueatiplaintiff's post-sale actities (e.g., registration of the
device) do not transform the sal¢éamone that occurred in Kansashe court agrees that, under man
circumstances, post-sale activities in Kansaegaly have no bearingn whether a consumer
transaction occurred within the statHowever, as pointed out8uhr v. Aqua Haven, LL,@ case
cited by neither party, “[c]ourts liberally constrilnee KCPA to protect comsners against deceptive
practices in connection with a tragan, which extends beyond the sadénclude subsequent
warranty service provided in relation with the sale.” No. Civ. A. 11-1165-EFM, 2013 WL 3778928,
at *11 (D. Kan. July 18, 2013) (emphasis in ora omitted; emphasis herein added).

Here, plaintiff has alleged that defendants regpiirchasers to registireir devices to obtain
warranty service and to ensure device functipnancluding access tessential NUVI functions,
features, and map updates. (Am. Compl. 199843-44.) The court believes that defendants’
warranty terms, along with updated ftinas, features, and maps wereiregral parof plaintiff's
benefit of the bargain. As such, for plaintiff exeive his full benefit of the bargain, he was requirg
to register his device on defendanitgeractive website, create an account on that website, and ag
defendants’ terms and conditiondd. ( 20.) Accordingly, registratn on defendants’ website is

essential to receive full value of the product;régistration process is anything but passive; and of]

than plaintiff's actual physical &ation, every aspect of registeritig product occurred Kansas. The

court finds that defendants’ salethe NUVI 2460 to plaintiff was aonsumer transaction within the

state. The court denies defendamisition to dismiss Counts Il and lIl.

® SeeMontgomery 2007 WL 3274833, at *6 (holding that Kansas choice of law provision cannot create a KiGRi&vi
where the statute itself has no application).
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B. ExpressWarranty

Plaintiff alleges that defendamtone year express warrangyunconscionable. Plaintiff
contends that defendants knebut did not disclose, that their baits were defective. In support of
this contention, plaintiff allegebat defendants have prior exgarce with defective NUVI batteries
and have received a number of customer complaints concerning the batteries. (Am. Compl. 19

As an initial matter, the coufinds it difficult to reconcile @intiff's express warranty claim
with the facts plaintiff alleged ihis First Amended Complaint. Plaintiff alleges that defendants of
a one-year limited warranty that does include “consumable parts, suab batteries, unless produc
damage has occurred due to a defecbaterials or workmanship.”Ild. 1 35.) Indeed, plaintiff
expressly and specifically alleges in his First Awhed Complaint that “[ijn sum, Garmin’s warranty
excludes batteries, and advises customers thatiihgyot replace their battes without voiding their
warranty.” (d. § 36.) In what appears to be an about-fptantiff states in his briefing: “Garmin’s
express warranty clearly covers thpeyof defect at issue here, whitises from an alleged defect ir
materials or workmanship with respéac PND batteries that causes them to fail well before the en
their expected useful life.Seee.q., id, 11 1, 27, 33.)[.]" (PI. Br. d1.) The two allegations appear
facially inconsistent. However, the court beligwdiismissal of the express warranty claim at this
juncture is premature because ptdf sufficiently alleges, although baly, that the express warranty

is substantively and procedurally unconscionable.

Plaintiff argues that the warranits substantively unconscionatbecause defendants knew of

should have known that NU\Hatteries were defectvat the time of saf.At the outset, the court

"“The burden of establishing unconscionability is on theypsttacking the contract. Whette contract is unconscionab
under the Uniform Commercial Code or the KarSaasumer Protection Act is a question of la®antana v. Olguin208
P.3d 328, 332 (2009) (citations omitted).

8 The court notes that plaintiff makes the following allegatith:Li-lo battery’s lifespan is approximately 1,000 charge
cycles, or about 4 years under normal operating conditiqsri. Compl. I 24). Plaintiff does not cite from where he
obtained this information, nor does plaintiff give any indication that defendant made tkisergption.

28-29.
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recognizes that “mere knowledge that a part viimately fail, after the expiration of a warranty
period, is insufficient to provida basis for a breach of expregasrranty claim. Moreover, such
knowledge does not alone makg|[mitation unconscionable.’Henderson v. Volvo Cars of N. Am.,
LLC, No. Civ. A. 09-4146-DMC, 2010 WL 2925914, *9 (D.N.J. July 21, 2010) (citingewey V.

Volkswagen AG558 F. Supp. 2d 505, 519-20 (D.N.J. 200®)intiff also alleges procedural

unconscionability, claiming he (and class membleas) no meaningful choice in determining the one-

year time limitation (which favors éendants) and that a gross dispain bargaining power existed
because defendants knew or should have knowrNilisti devices would fail shortly after their
express warranty expired.

Plaintiff alleges that “[i]t appears that aas thousands of NUVI owners have contacted
Garmin to complain about premature battery failure and/or attempted to file a warranty claim.”
Compl. 1 28.) Plaintiff specifitlg identifies eight (8) customeromplaints, only two of which
occurred before plaintiff purchaséis NUVI device. Plaintiff alsaites to thedct that in 2010,
defendants recalled 1.3 million NUMkvices manufactured with féetive batteries sourced from
third-party providers because the batts were prone to overheatindd. ( 29.)

The court views with skepticism the extentathich this evidence—the eight listed consumer
complaints and a 2010 recall of batteries proneverheating (but apparentiynrelated to battery
life)—is probative of whether defendants knew, failed to disclose, thahe NUVI batteries were

defective. However, the court believes these atepheaded facts, as distinguished from concluso

allegations, that the court accepts as true at thigestind these factual allegations generally suppart

plaintiff's theory. See Hendersqr2010 WL 2925913, at *9 (“Court witlot dismiss Plaintiffs’ breach

of express warranty claims at this early stage” welimfendant allegedly knew of defect and plaintiffs

claimed warranty terms were unconscionallleye Samsung DLP Television Class Action Ljtidp.

-10-
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Civ. A. 07-2141-GEB, 2009 WL 33852, at *5 (D.N.J. Oct. 27, 2009) (denying motion to dismiss
express warranty claims because “both ‘procedaral ‘substantive’ unconscionabilty have been
sufficiently plead in the amended complaint.”). Toairt cautions plaintiff that he will have to comg
forward with evidence more compeg than a handful of customeomplaints and an unrelated
battery recaflto withstand further dispositive rulings on his express warranty claim. Moreover, 3
litigation proceeds, the court expe@iaintiff will refine and better iculate the precise basis for his
express warranty claim. But phaiff's existing factuakllegations about defieants’ prior knowledge
of the defective batteries is suffit at this stage, anpdaintiff should be afforded the opportunity to
conduct formal discovery on this issue. The courtekedefendants’ request to dismiss Count VI.
C. Implied Warranty Claim

Plaintiff alleges that he and putative classmbers have suffered damages as a result of
defendants’ breach of the implied warranty of menthlility. Defendants argudat plaintiff's claim
fails as a matter of law because plaintiff lacks tlygiigte privity to assert an implied warranty clain
against defendants.

As a general rule, an implied warranty of merchaititglis “not to extend to a remote seller o
manufacturer of an allegedlyféetive product, which is not inhently dangerous, for only economic
loss suffered by a buyer who is not in contractuitgrwith the remote seller or manufacturer.”
Prof’l Lens Plan, Inc. vPolaris Leasing Corp.675 P.2d 887, 898-99 (Kan. 1984). However, the
KCPA has abolished the privity requirement @ansumer transactions. Kan. Stat. Ann. 8 50-639(b
(“[N]o action for breach of warrantyith respect to property subjeicta consumer transaction shall
fail because of a lack of privity between the claineamd the party against whom the claim is made

Gonzalez v. Pepsico, In@89 F. Supp. 2d 1233, 1246 (D. Kan. 2007).

° Plaintiff does not allege thhts battery was “prone to overheating” or was the subject of the purported 2010 recall.
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1S this

I




Defendants argue that plaintiff's purchase of the NUVI 2460 was not a consumer transag
under the KCPA and that, as a result, he must legtgtrivity with defendars to assert an implied
warranty claim. However, as previously set fdrénein, the court has founldat plaintiff's purchase
of the NUVI 2460 was a Kansas consumer traiisac Accordingly, plaintiffs’ implied warranty
claim against defendants does failt for lack of privity. Suhr, 2013 WL 3778928, at *8.

Even if privity were required, the court findsapitiff has alleged facts sufficient to survive a
motion to dismiss. Plaintiff alleges he phased his NUVI 2460 from J&R, a company that
defendants list as one of their authorized deal@ks. Compl. § 8.) Under Kansas law, an agency
relationship can establishiyity sufficient to state an implied warranty clairBee Daitom, Inc. v
Pennwalt Corp.No. Civ. A. 80-2080-EEOQO, 1987 WL 93958,*4-5 (D. Kan. Jan. 30, 1987).

Defendants incorrectly asseratiplaintiff cannot establishn agency relationship under
Professional Lens Plan, Inc. v. Polaris Leasing Cord0 P.2d 1297 (Kan. 1985)R0blaris II"). In
Polaris I, the court held that a retail enterprise offgrfor sale a particular product, or a manufactu
informing a potential customeraha particular item may hmurchased through a retailer, does
necessarily transform the retailer into an agenhefmanufacturer. 710 P.2d at 1303-04. Howeve
Polaris Il involved the trial court’s entry cimmary judgment on the agency issugter the parties
had conducted discovery. Id. (“We have carefully reviewed the reddbefore us and conclude that th
trial court was correct in entering summary judgtmaie find no evidence to indicate either an
implied or an ostensible agency*®).Here, plaintiff has yet to obin discovery on the relationship
between defendants and their authorized dealerghiuncture, plaintiff has alleged with requisite

plausibility that J&R, defendantguthorized dealer, was actingdefendants’ agent and that, as a

%Based on a considerable evidentiary rdcthe Kansas Supreme Court affirmee thal court’s finding that the dealer
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was not the manufacturer's agent because there, the relgtioveshinot governed by an express agency relationship and,

among other things, “anyone” who wanted to sell the manufacturer’'s products could dde.2d 1297, 1303-04
(1985).
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result, privity between plaintiff and defendants existee court holds that phaiiff has stated a claim
for breach of the implied warranty of merchantabiityd, accordingly, denies defendants’ request 1
dismiss Count IV.

D. Unjust Enrichment

Plaintiff asserts that the batteryhis NUVI device failed beforthe end of its expected usefu
life and that defendants have beanustly enriched by these NUVIdees that are inferior to the
devices defendants promise to deliver. Am. Co|l9, 24, 89. Defendants argue that plaintiff
cannot state an unjust enrichmelaim because plaintiff has simuti@ously alleged the existence of
an express warrantyseeOrica New Zealand Ltd. v. SearleslMg Minerals Operations IncNo. Civ.
A. 04-2310-KHV, 2005 WL 387659, at *3 (D. Kan. Fdl7,, 2005) (holding that dismissal of unjust
enrichment claim appropriate where qait between the pizes exists).

However, in this case, plaintiff also alleggat the express wantg is unconscionable and
unenforceable. Am. Compl. 1 94. As a result,npitiis alternative theogs of recovery against
defendants cannot be said to be precluded as a rofksev until it is clear thathe express warranty i
valid and enforceableSeelce Corp. v. Hamilton Sundstrand Ind44 F. Supp. 2d 1165, 1171 (D.
Kan. 2006) (denying motion to dismiss alternativeéasctor unjust enrichment against defendant ur
it is clear that the contract asue is valid and enforceable). Tdoairt denies defendants’ request to
dismiss plaintiff’'s unjust enrichnmé¢ claim set forth in Count V.

E. Declaratory Relief

In Count I, plaintiff seeks a declaration puasatito 28 U.S.C. § 2201 “that NUVI devices hay
common defects in their design amdmanufacture and that anytdve repairs involving premature
battery failure should be coveradder the Garmin’s express limitagrranty or the implied warranty

of merchantability.” (Am. Compl. § 60.) In Count Il, plaintiff seeks an injunction “preventing

-13-
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Defendants from refusing to pay for the repair oraepient of original batteries that fail prior to th
end of their expected useful life.’1d( { 73.) In Counts Ill and IV, pintiff requests an injunction
“prohibiting Defendants from refusing to cover thpak or replacement costs for original batteries
that fail prior to the endf their useful life.” {d. 1 79, 86.)

The Declaratory Judgment Act provides that arctmay declare the rights and other legal
relations of any interested partye&eng such declaration, whetherraot further relief is or could be
sought.” 28 U.S.C. § 2201(a). district court has broad discreti whether to issue a declaratory
judgment. CZ-USA, Inc. v. Timber Valley Assocs., JiNo. Civ. A. 12-2173-RDR, 2012 WL
3442105, at *2 (D. Kan. Aug. 14, 2012) (citifedimmune, Inc. v. Genentech, |19 U.S. 118,
136 (2007)).

The Tenth Circuit looks at fivactors to determine whether a court should entertain a
declaratory judgment action, whichea(1) whether a declaratory amtiwould settle the controversy;
(2) whether it would serve a useful purpose in gfard the legal relations at issue; (3) whether the
declaratory remedy is being used merely for “procederating” or “to provide an arena for a race t
res judicatd; (4) whether use of a declaratory actioauld increase friction hieveen our federal and
state courts and improperly encroach upon state jatigad; and (5) whether #re is an alternative
remedy which is better or more effectivdtate Farm Fire & Cas. Co. v. MhogBl F.3d 979, 983
(10th Cir. 1994).

In looking to the relevant facterthe court determines thatalaratory relief is inappropriate
under the facts of this case. Da@tory judgment is inappropriate to merely adjudicate past condy

or to proclaim that one litigant is liable to anoth@orliss v. O'Brien200 F. App’x. 80, 84-85 (3d

Cir. 2006). Rather, a declaratorg@ment is meant to define the legal rights and obligations of the

-14-
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parties in anticipatin of some future conduct, not simplypaclaim liability for a past actSee Utah
Animal Rights Coal. v. Salt Lake City Cqrp71 F.3d 1248, 1266 (10th Cir. 2004).

Plaintiff seeks a declaration that the NUVI bats are defective; siilarly, Counts I1-1V will
require a determination of whether the NUVI battesiesdefective. Plaintiff contends, however, th
the requested relief in the respective claims difbesause the declaratory relief is “forward-looking
and will “prevent[ Garmin] from comiuing these practices into the futurgPl. Br. at 18.) The court
however, questions whether this is a valid distinction at all, because the injunctions requested i
Counts Il, Ill, and 1V are similarly “forward-lookingdnd seek essentially the same relief regarding
existence of a purported battery d#fand subsequent coverage & tlefect. Indeed, the declarator
relief plaintiff seeks, while worded slightly differy is effectively the samas the injunctive relief
he seeks in Counts II-IV. As such, the court doatsbelieve declaratory relief will settle the
controversy, nor will it serve a useful purpose, because the claim and the relief requested there
material respects duplicative of plaffis other claims. Because therpas’ rights with respect to thg
alleged battery defect will be dded under the KCPA and warranty ot there is no need for relief
in the form of a declaratory judgment. Thiln& court in its discratin dismisses plaintiff's

declaratory judgment claim.

-15-
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V. Order
IT ISTHEREFORE ORDERED that Defendants’ Motion to Disss (Doc. 16) as to Count
is granted. Count | of gintiff's First Amended Conlpint is hereby dismissed.
IT ISFURTHER ORDERED that Defendants’ Motion to Disiss (Doc. 16) as to Counts Il,
[, 1V, V and VI is denied.
Dated this 2% day of January, 2014 at Kansas City, Kansas.

s/CarlosMurguia

CARLOSMURGUIA
United States District Judge
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