
 I N THE UNI TED STATES DI STRI CT COURT FOR THE 
 DI STRI CT OF KANSAS 
 
 
CHERI  L. OLSEN, 
 

Plaint iff,  
 

Vs.  No. 13-2424-SAC 
 
CAROLYN W. COLVI N, 
Act ing Com m issioner of Social Security, 
 

Defendant . 
 

 MEMORANDUM AND ORDER 

  This is an act ion reviewing the final decision of the defendant  

Com m issioner of Social Security ( "Com m issioner")  that  denied the claim ant  

Cheri L. Olsen’s ( “Webb” )  Tit le I I  applicat ion for disabilit y insurance benefits 

under the Social Security Act  ( “Act ” ) . Olsen alleged a disabilit y onset  set  date 

of Novem ber 30, 2007, based on a com binat ion of im pairm ents. Olsen 

rem ained insured through June 30, 2011, so her disabilit y m ust  be established 

on or before that  date. The adm inist rat ive law judge ( “ALJ” )  filed her decision 

on May 1, 2012, finding that  Olsen was not  under a disabilit y through June 30, 

2011. (Tr. 31-41) . With the Appeals Council’s denial of Olsen’s request  for 

review, the ALJ’s decision stands as the Com m issioner’s final decision. The 

adm inist rat ive record (Dk. 3)  and the part ies= br iefs are on file pursuant  to D. 

Kan. Rule 83.7.1 (Dks. 4, 9 and 10) , the case is r ipe for review and decision. 
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STANDARD OF REVI EW  
 
  The court 's standard of review is set  forth in 42 U.S.C. ' 405(g) , 

which provides that  the Com m issioner =s finding "as to any fact , if supported by 

substant ial evidence, shall be conclusive."  The court  also reviews Awhether the 

correct  legal standards were applied.@ Hacket t  v. Barnhart ,  395 F.3d 1168, 

1172 (10th Cir. 2005) . Substant ial evidence is that  which Aa reasonable m ind 

m ight  accept  as adequate to support  a conclusion.@ Richardson v. Persales,  

402 U.S. 389, 401 (1971)  (quotat ion and citat ion om it ted) . AI t  requires m ore 

than a scint illa, but  less than a preponderance.@ Lax v. Ast rue,  489 F.3d 1080, 

1084 (10th Cir. 2007)  (citat ion om it ted) . The review for substant ial evidence 

Am ust  be based upon the record taken as a whole@ while keeping in m ind 

Aevidence is not  substant ial if it  is overwhelm ed by other evidence in the 

record.@ Wall v. Ast rue,  561 F.3d 1048, 1052 (10th Cir. 2009)  ( internal 

quotat ion m arks and citat ions om it ted) . I n its review of Awhether the ALJ 

followed the specific rules of law that  m ust  be followed in weighing part icular 

types of evidence in disabilit y cases, . .  .  [ the court ]  will not  reweigh the 

evidence or subst itute . .  .  [ it s]  judgm ent  for the Com m issioner =s.@ Lax ,  489 

F.3d at  1084 ( internal quotat ion m arks and citat ion om it ted) .   

  The court 's duty to assess whether substant ial evidence exists:   

" is not  m erely a quant itat ive exercise. Evidence is not  substant ial ' if it  is 

overwhelm ed by other evidence- -part icular ly certain types of evidence (e.g., 

that  offered by t reat ing physicians) - -or if it  really const itutes not  evidence but  



m ere conclusion.'"  Gosset t  v. Bowen,  862 F.2d 802, 805 (10th Cir. 1988)  

(quot ing Fulton v. Heckler ,  760 F.2d 1052, 1055 (10th Cir. 1985) ) . At  the 

sam e t im e, the court  Am ay not  displace the agency =s choice between two fair ly 

conflict ing views, even though the court  would just ifiably have m ade a 

different  choice had the m at ter been before it  de novo.@ Lax v. Ast rue,  489 F.3d 

at  1084 ( internal quotat ion m arks and citat ion om it ted) . The court  will 

Am et iculously exam ine the record as a whole, including anything that  m ay 

undercut  or det ract  from  the ALJ=s findings in order to determ ine if the 

substant iality test  has been m ade.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal 

quotat ion m arks and citat ion om it ted) .    

  By statute, a disabilit y is the Ainabilit y to engage in any substant ial 

gainful act ivity by reason of any m edically determ inable physical or m ental 

im pairm ent  which can be expected to . .  .  last  for a cont inuous period of not  

less than 12 m onths.@ 42 U.S.C. ' 423(d) (1) (A) . An individual "shall be 

determ ined to be under a disabilit y only if his physical or m ental im pairm ent  or 

im pairm ents are of such severity that  he is not  only unable to do his previous 

work but  cannot , considering his age, educat ion, and work experience, engage 

in any other kind of substant ial gainful work which exists in the nat ional 

econom y. . .  ."  42 U.S.C. ' 423(d) (2) (A) .   

  A five-step sequent ial process is used in evaluat ing a claim  of 

disabilit y. Bowen v. Yuckert ,  482 U.S. 137, 140 (1987) . The first  step entails 

determ ining whether the Aclaim ant  is present ly engaged in substant ial gainful 
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act ivity.@ Wall v. Ast rue,  561 F.3d at  1052 ( internal quotat ion m arks and 

citat ion om it ted) . The second step requires the claim ant  to show she suffers 

from  a Asevere im pairm ent ,@ that  is, any Aim pairm ent  or com binat ion of 

im pairm ents which lim its [ the claim ant =s]  physical or m ental abilit y to do basic 

work act ivit ies.@ Barnhart  v. Thom as,  540 U.S. 20, 24 (2003)  ( internal 

quotat ion m arks and regulatory citat ions om it ted) . At  step three, the claim ant  

is to show her im pairm ent  is equivalent  in severity to a listed im pairm ent . Lax ,  

489 F.3d at  1084. “ I f a claim ant  cannot  m eet  a list ing at  step three, she 

cont inues to step four, which requires the claim ant  to show that  the 

im pairm ent  or com binat ion of im pairm ents prevents him  from  perform ing his 

past  work.”  I d.  Should the claim ant  m eet  her burden at  step four, the 

Com m issioner then assum es the burden at  step five of showing “ that  the 

claim ant  retains sufficient  RFC [ residual funct ional capacity]  to perform  work 

in the nat ional econom y”  considering the claim ant ’s age, educat ion, and work 

experience. Wilson v. Ast rue,  602 F.3d 1136, 1139 (10th Cir. 2010)  ( internal 

quotat ion m arks and citat ion om it ted) . Substant ial evidence m ust  support  the 

Com m issioner’s showing at  step five. Thom pson v. Sullivan,  987 F.2d 1482, 

1487 (10th Cir. 1993) .  

ALJ’S DECI SI ON  

  At  step one, the ALJ found that , the claim ant  Olsen had not  

engaged in substant ial gainful act ivity from  her alleged onset  date through her 
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last  insured date of disabilit y. At  step two, the ALJ found the following severe 

im pairm ents:   “ lum bar spondylosis;  m ajor depressive disorder;  DAA [ drug 

and alcohol addict ion]  in rem ission.”  (Tr. 33) . At  step three, the ALJ did not  

find that  the im pairm ents, individually or together, equaled the severity of the 

List ing of I m pairm ents. Before m oving to steps four and five, the ALJ 

determ ined that  Olsen had the residual funct ional capacity ( “RFC” )  to perform :   

a lim ited range of light  work as defined in 20 CFR 404.1567(b) . She 
could sit  six hours out  of an 8-hour day;  stand/ walk 4 hours out  of an 
8-hour day with norm al breaks;  and lift / carry up to 10 lbs. frequent ly 
and 20 lbs. occasionally. She was precluded from  using foot  pedals and 
could not  use her lower ext rem it ies for repet it ive m ovem ents. She could 
not  clim b ladders, ropes, or scaffolds;  she could occasionally clim b 
stairs, bend, balance, stoop, kneel, crouch, or crawl;  she was precluded 
from  work around unprotected heights. She could perform  m oderately 
com plex tasks, following 3 to 5 step inst ruct ions;  she was precluded 
from  jobs requir ing hypervigilence;  she should not  have been in charge 
of safety operat ions of others;  she was precluded from  intense 
interpersonal interact ions ( i.e. should not  be taking com plaints or in 
situat ions like those encountered by law enforcem ent  or em ergency 
personnel) ;  and she could occasionally t ravel to unfam iliar locat ions. 
 

(Tr. 35) . At  step four, the ALJ found the claim ant  was unable to perform  her 

past  relevant  work. (Tr. 39) . At  step five, the vocat ional expert  provided 

test im ony from  which the ALJ concluded that , “ [ c] onsidering the claim ant ’s 

age, educat ion, work experience, and residual funct ional capacity, the 

claim ant  had acquired work skills from  past  relevant  work that  were 

t ransferable to other occupat ions with jobs exist ing in significant  num bers in 

the nat ional econom y.”  I d.    
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I SSUE ONE:  ERRONEOUS ASSESSMENT OF RFC 
 
  For the m ost  part , the court  will address the plaint iff’s argum ents 

in the order she has m ade them . First  is the content ion that  the ALJ’s decision 

fails to cite and discuss the evidence support ing the m ental lim itat ions used for 

the RFC finding. “The RFC assessm ent  m ust  include a narrat ive discussion 

describing how the evidence supports each conclusion cit ing specific m edical 

facts (e.g., laboratory findings)  and nonm edical evidence (e.g., daily act ivit ies, 

observat ions) .”  Social Security Ruling (SSR)  96-8p, 1996 WL 374184, at  * 7 

(S.S.A. July 2, 1996) . Observing that  the ALJ m ade highly specific and 

narrowly tailored lim itat ions on m ental RFC, the plaint iff disputes that  these 

findings address all of her m ental lim itat ions in the m edical record and 

challenges the findings as not  supported by substant ial evidence. Specifically, 

she faults the ALJ’s decision for not  discussing the reasons for excluding the 

state agency m edical consultant  Dr. Wit t ’s findings of a m oderate funct ional 

lim itat ion in m aintaining concent rat ion, persistence or pace (Tr. 350)  and a 

m oderate lim itat ion of the abilit y to get  along with coworkers (Tr. 337) , as well 

as, the consult ing exam ining psychiat r ist  Dr. Pulcher’s findings of 

“ [ a] dapt ibilit y and persistence would appear to be lim ited both by her 

depression and by her self- reported fibrom yalgia.”  (Tr. 370) . 

  I n com plet ing the Psychiat r ic Review Technique ( “PRT” ) , Dr. Wit t  

recorded a global rat ing of a m oderate lim itat ion on the general category of 
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concent rat ion, persistence and pace. (Tr. 350) . And on the Mental Residual 

Funct ional Capacity Assessm ent  ( “MRFCA” ) , under the general category of 

“Sustained Concent rat ion and Persistence,”  Dr. Wit t  m arked the funct ion of 

abilit y to carry out  detailed inst ruct ions as m oderately lim ited and m arked no 

other funct ions as so lim ited. (Tr. 336) . Thus, there is no inconsistency 

between Dr. Wit t ’s PRT and MRFCA, and his com plet ion of the two form s 

explains his opinion on this m oderate lim itat ion. See Chrism on v. Colvin,  531 

Fed. Appx. 893, 898 (10th Cir. Aug. 21, 2013) . The ALJ’s RFC finding did 

account  for the plaint iff’s lim itat ion with detailed inst ruct ions, and it  is 

consistent  with Dr. Wit t ’s MRFCA assessm ent  and PRT findings.    

  “ [ T] he ALJ, not  a physician, is charged with determ ining a 

claim ant ’s RFC from  the m edical record.”  Howard v. Barnhart ,  379 F.3d 945, 

949 (10th Cir. 2004)  (citat ions om it ted) . “ [ T] here is no requirem ent  in the 

regulat ions for a direct  correspondence between an RFC finding and a specific 

m edical opinion on the funct ional capacity in quest ion.”  Chapo v. Ast rue,  682 

F.3d 1285, 1288 (10th Cir. 2012) . Dr. Wit t  did m ark on the MRFCA a m oderate 

lim itat ion on the plaint iff’s abilit y to get  along with coworkers. (Tr. 337) . On 

the other hand, Dr. Pulcher found from  his exam inat ion of Olsen that  her 

“ [ a] bilit y to work with others without  dist ract ion from  psychological sym ptom s 

would appear to be grossly intact .”  (Tr. 370) . Thus, it  was for the ALJ to 

determ ine RFC from  these opinions. I n the sam e way, the ALJ noted and 
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necessarily weighed Dr. Pulcher’s opinion on Olsen’s “adaptabilit y and 

persistence”  being lim ited which he at t r ibuted both to her depression and to 

“self- reported m yalgia,”  the lat ter of which was not  confirm ed by Dr. Jones’ 

t r igger point  exam inat ion. (Tr. 370) . 

  The ALJ’s decision expressly recognizes that  the m ental RFC 

assessm ent  used at  steps four and five involves a m ore detailed assessm ent . 

(Tr. 34-35) . The adm inist rat ive record includes Dr. Wit t ’s assessm ent  of 

Olsen’s m ental RFC which finds m oderate lim itat ions on the abilit y to 

understand and carry out  detailed inst ruct ions, the abilit y to get  along with 

coworkers or peers, and the abilit y to t ravel in unfam iliar places or use public 

t ransportat ion. (Tr. 336-37) . The ALJ sum m arized the findings of the 

consultat ive exam ining psychiat r ist , Dr. Pulcher, which included his diagnosis 

of m ajor depressive disorder, severe and recurrent , and his opinion that  Ms. 

Olsen “was able to understand and carry out  sim ple inst ruct ions;  [ and]  work 

with others without  dist ract ion from  psychological sym ptom s.”  (Tr. 370) . The 

ALJ discussed Dr. Monaco’s m ental Medical Source Statem ent  (MSS)  and 

incorporated them  in the RFC determ inat ion “ to the extent  that  they are 

supported by the record.”  (Tr. 37) . The ALJ plainly gave lit t le weight  to Dr. 

Monaco’s opinion which included m ental diagnoses not  otherwise found in the 

record. The ALJ’s credibilit y finding on Dr. Monaco will be discussed later. The 

plaint iff has not  shown that  the ALJ’s RFC findings for Olsen lack sufficient  
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correspondence with the m edical evidence of record. The findings place lim its 

on the com plexity of inst ruct ions, responsibilit y for safety of others, dut ies 

requir ing “hypervigilence,”  intense interpersonal interact ions, and t ravel to 

unfam iliar locat ions. Even if the ALJ did not  m ake express credibilit y findings 

as to Dr. Wit t  and Dr. Pulcher, the ALJ plainly credited the findings of Dr. Wit t  

who was the state agency m edical consultant . (Tr. 34) . Moreover, Dr. Wit t ’s 

m ental RFC assessm ent  is generally consistent  with Dr. Pulcher’s findings 

which were reviewed and cited in Dr. Wit t ’s assessm ent . (Tr. 352) . The court  

finds that  the ALJ did separately discuss Olsen’s m ental lim itat ions and 

evaluated the relevant  m edical evidence. Although all the evidence of record 

m ust  be considered, the “ALJ does not  have to discuss every piece of 

evidence.”  Frantz v. Ast rue,  509 F.3d 1299, 1303 (10th Cir. 2007)  (citat ion 

om it ted) . Though this discussion could not  be described as com prehensive, it  

is procedurally adequate and appears to be supported by substant ial evidence. 

See Wells v. Colvin,  727 F.3d 1061, 1069 (10th Cir. 2013) . 

  The plaint iff next  argues the ALJ erred in not  giving m ore 

evident iary weight  to the opinions of her t reat ing physician, Dr. Monaco, 

concerning both her m ental and physical lim itat ions. The plaint iff com plains 

the ALJ did not  follow the proper standards in according “ lit t le great  weight ”  to 

Dr. Monaco’s source statem ent , in incorporat ing some of Dr. Monaco’s 

opinions on m ental lim itat ions but  excluding others without  explanat ion, and in 
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failing to interpret  Dr. Monaco’s findings on m ental lim itat ions as “generally 

consistent ”  with the opinions of Dr. Wit t  and Dr. Pulcher. (Dk. 4, pp. 22-23) . 

  The ALJ has a “duty to give considerat ion to all the m edical 

opinions in the record”  and “m ust  also discuss the weight  he assigns to such 

opinions.”  Keyes–Zachary v. Ast rue,  695 F.3d 1156, 1161 (10th Cir.2012) . 

“Under the ‘t reat ing physician rule,’ the Com m issioner will generally give 

greater weight  to the opinions of sources of inform at ion who have t reated the 

claim ant  than of those who have not .”  Hacket t  v. Barnhart ,  395 F.3d 1168, 

1173 (10th Cir. 2005)  (citat ion om it ted) . I n evaluat ing a t reat ing physician’s 

opinion, the ALJ’s init ial step is to “consider whether the opinion is 

well-supported by m edically acceptable clinical and laboratory diagnost ic 

techniques and is consistent  with the other substant ial evidence in the record.”  

Pisciot ta v. Ast rue,  500 F.3d 1074, 1077 (10th Cir. 2007) . I f the opinion m eets 

this step, then it  “m ust  be given cont rolling weight .”  Krauser v. Ast rue,  638 

F.3d 1324, 1330 (10th Cir. 2011) . I f it  is fails this standard, then the opinion is 

not  ent it led to cont rolling weight . I d.  “But  even if he determ ines that  the 

t reat ing physician’s opinion is not  ent it led to cont rolling weight , the ALJ m ust  

then consider whether the opinion should be rejected altogether or assigned 

som e lesser weight .”  Pisciot ta,  500 F.3d at  1077. A t reat ing physician’s opinion 

is “ st ill ent it led to deference and subject  to weighing under the relevant  

factors.”  Mays v. Colvin,  739 F.3d 569, 574 (10th Cir. 2014)  (cit ing 20 C.F.R. 
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§ 404.1527) . These factors include:  

(1)  the length of the t reatm ent  relat ionship and the frequency of 
exam inat ion;  (2)  the nature and extent  of the t reatm ent  relat ionship, 
including the t reatm ent  provided and the kind of exam inat ion or test ing 
perform ed;  (3)  the degree to which the physician's opinion is supported 
by relevant  evidence;  (4)  consistency between the opinion and the 
record as a whole;  (5)  whether or not  the physician is a specialist  in the 
area upon which an opinion is rendered;  and (6)  other factors brought  to 
the ALJ's at tent ion which tend to support  or cont radict  the opinion. 
 

Watkins v. Barnhart ,  350 F.3d 1297, 1301 (10th Cir. 2003)  (quot ing Drapeau 

v. Massanari,  255 F.3d 1211, 1213 (10th Cir. 2001) ) . An ALJ is not  required to 

discuss each of these factors, but  the decision m ust  be “sufficient ly specific to 

m ake clear to any subsequent  reviewers the weight  the adjudicator gave to the 

t reat ing source’s m edical opinion and the reasons for that  weight .”  Oldham  v. 

Asture,  509 F.3d 1254, 1258 (10th Cir. 2007)  ( internal quotat ion m arks and 

citat ions om it ted) . Nothing m ore is required than for the ALJ to provide “good 

reasons in his decision for the weight  he gave to the t reat ing sources’ 

opinions.”  I d.  “Finally, if the ALJ rejects the opinion com pletely, he m ust  then 

give ‘specific, legit im ate reasons' for doing so.”  Watkins,  350 F.3d at  1301 

(cit ing Miller v. Chater ,  99 F.3d 972, 976 (10th Cir. 1996)  (quot ing Frey v. 

Bowen,  816 F.2d 508, 513 (10th Cir.1987) ) . The court  reviews “ the 

Com m issioner’s decision to determ ine whether it  is free from  legal error and 

supported by substant ial evidence.”  Krauser v. Ast rue,  638 F.3d 1324, 1326 

(10th Cir. 2011) .  

   The ALJ’s decision reveals that  lit t le weight  was given Dr. 
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Monaco’s opinion, as it  was not  consistent  with the adm inist rat ive record and 

was not  supported by his t reatm ent  records. The ALJ specifically noted as 

exam ples that  Dr. Monaco’s t reatm ent  records fail to docum ent  any m edical 

basis for prescribing the need for elevat ing legs, for ascribing m ore lim itat ions 

to the r ight  leg, and for diagnosing vert igo. (Tr. 37) . The ALJ noted that  the 

t reatm ent  records “ reflect  pr im arily refills of prescript ions for pain 

m edicat ions, with som e at tent ion paid to her com plaints of depression.”  (Tr. 

36) . The ALJ highlighted from  the records:  

I n Novem ber 2008, the claim ant  told Dr. Monaco that  she had been fired 
from  her job at  JoAnn’s Fabrics because a rout ine background check 
revealed her rem ote history of narcot ic use. Exhibit  2F/ 28. She reported 
depression since that  t im e. Dr. Monaco cont inued her prescript ion for 
Fentanyl for pain and Adderall for at tent ion deficit  disorder. I n July 2009, 
the claim ant  told Dr. Monaco that  she cont inued to be depressed with no 
m ot ivat ion and suicidal thoughts. She reported that  her chronic back 
pain kept  her from  “m eaningful work.”  Dr. Monaco’s chart  note also 
indicates that  the claim ant  told him  she would not  “abuse m edicat ions 
anym ore,”  and as a result  suffers at  t im e with her pain. Dr. Monaco 
cont inued her Fentanyl prescript ion but  lim ited the num ber of 
Hydrocodone not  to exceed an average of two per day over a m onth, to 
prevent  potent ial for addict ion. Chart  notes in Novem ber 2009 m ent ion 
that  Prozac had helped her to be not  suicidal, but  the result ing 20 lb. 
weight  gain had worsened her joint  pain and she cont inued to report  that  
she could not  funct ion well enough to get  a job. Exhibit  2F. Although he 
noted that  Dr. Nabil had m ade a diagnosis of bipolar disorder in the 
rem ote past , Dr. Monaco cont inued to diagnose depression and 
adjustm ent  react ion. See Exhibit  7F/ 1. 
 

(Tr. 36) . The ALJ quoted and sum m arized what  Dr. Monaco described as his 

clinical findings to support  the lim itat ions ident ified in source statem ents. The 

ALJ concluded they were so lacking of “object ive findings”  as to “undercut [ ]  the 
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physician’s assert ion of lim itat ion.”  (Tr. 37) .  

  As dem onst rated above, the ALJ’s decision fair ly shows that  

cont rolling weight  was not  given Dr. Monaco’s opinion and that  the ALJ 

art iculated sufficient  grounds for this conclusion. The ALJ’s decision describes 

Dr. Monaco’s t reatm ent  records as showing prim arily Olsen’s subject ive 

reports and com plaints. (Tr. 36) . Subject ive reports are not  “m edically 

acceptable clinical and laboratory diagnost ic techniques”  and m ay just ify 

according less than cont rolling weight  to a t reat ing physician’s opinion. 

Langley v. Barnhart ,  373 F.3d 1116, 1120 (10th Cir. 2004) . The ALJ’s 

sum m ary of Dr. Monaco’s t reatm ent  records indicates she looked at  the length 

and frequency of the t reat ing relat ionship, as well as its nature and extent , 

including the t reatm ent  provided. The ALJ ident ified from  the records when 

Olsen reported depression to Dr. Monaco and when Prozac was prescribed to 

help with suicidal concerns. The ALJ’s findings on Dr. Monaco’s opinions are 

supported specifically by the t reatm ent  records, but  they are also sustained by 

Dr. Pulcher’s opinion that  Olsen’s alleged “m em ory problem s and 

concent rat ion issues”  were not  consistent  with her abilit ies dem onst rated in 

Dr. Pulcher’s interview. (Tr. 36, 370) . The decision adequately dem onst rates 

that  the ALJ considered Dr. Monaco’s opinion under the proper legal standards 

and that  the ALJ incorporated Dr. Monaco’s opinions to the extent  they were 

consistent  with his t reatm ent  records and the other evidence of record. 
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Because Dr. Monaco’s opinion on the extent  of the plaint iff’s lim itat ions is 

inconsistent  with the other m edical evidence, is not  supported by his t reatm ent  

records, and is open to quest ioning for the lack of object ive clinical findings, 

the ALJ did not  err in weighing Dr. Monaco’s opinion and substant ial evidence 

sustains the ALJ’s decision.  

  Finally, the plaint iff contends the ALJ’s RFC analysis is inadequate 

in being based only on that  part  of the m edical record which supports it .  The  

ALJ’s decision shows all of the m edical evidence was considered and 

adequately discussed under the required legal standards. Em ploying the 

deferent ial standard of review, the court  concludes that  substant ial evidence 

supports the RFC finding and that  the ALJ applied the correct  legal standards 

for evaluat ing m edical evidence.  

I SSUE TW O: ERRONEOUS CREDI BI L I TY FI NDI NG OF PLAI NTI FF’S 
COMPLAI NTS OF SYMPTOMS  
 
  The plaint iff contends the ALJ’s credibilit y determ inat ion is 

factually inaccurate and inadequate to m eet  the applicable legal standard. 

Specifically, the record does not  sustain the ALJ’s inferences of m edicat ion 

abuse or possible drug-seeking behavior. Nor does the occasional act  of 

walking a dog sustain an inference that  the claim ant  can perform  substant ial 

gainful em ploym ent  at  the stated RFC level. The ALJ’s stated reason for 

discount ing the third party statem ent  from  claim ant ’s m other is neither logical 

nor representat ive of the proper legal standards. Finally, the ALJ’s credibilit y 



 
 15 

findings dem onst rate the ALJ relied on isolated parts of the record and are not  

supported by substant ial evidence. 

  Tenth Circuit  “precedent  does not  require a form alist ic 

factor-by- factor recitat ion of the evidence . .  .  [ s] o long as the ALJ sets forth 

the specific evidence he relies on in evaluat ing the claim ant 's credibilit y.”  

Poppa v. Ast rue,  569 F.3d 1167, 1171 (10th Cir. 2009)  ( internal quotat ion 

m arks and citat ion om it ted) . The Com m issioner has prom ulgated regulat ions 

ident ifying factors relevant  in evaluat ing sym ptom s:  daily act ivit ies;  locat ion, 

durat ion, frequency and intensity of sym ptom s;  factors precipitat ing and 

aggravat ing sym ptom s;  type, dosage, effect iveness and side effects of 

m edicat ions taken to relieve sym ptom s;  t reatm ent  for sym ptom s;  m easures 

plaint iff has taken to relieve sym ptom s;  and other factors concerning 

lim itat ions or rest r ict ions result ing from  sym ptom s. 20 C.F.R. §§ 

404.1529(c) (3) ( i-vii) ,  416.929(c) (3) ( i-vii) .  The ALJ’s decision does not  lay out  

these factors, but  it  does discuss several of them .  

  The ALJ found that  the “claim ant ’s statem ents concerning the 

intensity, persistence and lim it ing effects of these sym ptom s are not  credible 

to the extent  they are inconsistent  with”  the RFC finding. (Tr. 37) . The ALJ 

based this credibilit y finding on the following factors:   extended conservat ive 

t reatm ent , term inat ing work for reasons unrelated to alleged disabling 

condit ion, current  levels of act ivity, drug-seeking behavior, inconsistencies in 
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the evidence, and the lack of object ive m edical evidence in support  of her 

statem ents. (Tr. 35-39) . The ALJ noted that  the Olsen has seen Dr. Monaco for 

the last  six or seven years and prim arily received only refills of pain 

m edicat ions “without  further diagnost ic workup or referrals.”  (Tr. 36, 38) . See 

Ham lin v. Barnhart ,  365 F.3d 1208, 1220 (10th Cir. 2004)  (not ing that  in 

evaluat ing credibilit y, ALJ m ay consider effect iveness of m edicat ions taken to 

alleviate pain) . While Olsen did see a psychiat r ist  in 2005, she “current ly just  

receives ant i-depressant  m edicat ion from  her general pract it ioner,”  and she 

told the ALJ it  had “been 3 or 4 years since she saw a m ental health 

professional.”  (Tr. 38) . See Wall v. Ast rue,  561 F.3d 1048, 1069 (10th Cir. 

2009)  (holding that  a history of conservat ive t reatm ent  underm ines 

allegat ions of disabling sym ptom s) . The ALJ found the plaint iff’s com plaints of 

depression to Dr. Monaco began after her term inat ion from  JoAnn’s Fabrics 

that  happened in Novem ber of 2007 which is about  the sam e t im e as her 

alleged onset  date of disabilit y. The ALJ noted that  the plaint iff told Dr. Monaco 

that  she was fired because a background check showed a distant  history of 

narcot ic use. See Roggi v. Colvin,  2013 WL 5304084 at  * 12 (D. Kan. 2013)  

( relevant  credibilit y factor is the claim ant ’s “ term inat ion for reasons unrelated 

to his abilit y to work” ) . 

   The ALJ did not  just  discuss the plaint iff occasionally walking her 

dog, but  noted the plaint iff told Dr. Pulcher that  she had the abilit y “ to dr ive, go 
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to the grocery store;  bathe;  dress;  clean;  and do her laundry.”  (Tr. 36) . The 

ALJ also highlighted the plaint iff’s later part - t im e em ploym ent  at  a craft  store 

from  which she was term inated for excessive sick leave. I t  rem ains the 

province of the ALJ to determ ine credibilit y by weighing and judging act ivity 

levels and inconsistencies in those accounts. The court  does not  find the ALJ 

here to have applied an erroneous legal standard in considering and weighing 

this evidence.  

  The ALJ did discuss finding references in the record to “possible 

drug-seeking behavior.”  (Tr. 38) . The court  finds sufficient  evidence of record 

to support  a determ inat ion that  Olsen’s “credibilit y about  her pain and 

lim itat ions was com prom ised by her drug-seeking behavior.”  Poppa v. Ast rue,  

569 F.3d at  1172. Dr. Monaco’s t reatm ent  records from  July 2009 state that  a 

lim ited supply of hydrocodone of “ two daily average over a m onth”  in order “ to 

prevent  potent ial for addict ion.”  (Tr. 330) . Later in 2009, the t reatm ent  

records show a prescribed rate of 1 tablet  every 4 to 6 hours. (Tr. 328) . I n July 

of 2010, the pharm acy refused to refill Olsen’s prescript ion and Olsen called 

Dr. Monaco’s office for a prescript ion that  would allow her to take 8 to 10 pills 

daily. (Tr. 381) . Dr. Monaco recorded, “we haven’t  changed our rx for a long 

t im e!  Why is she taking m ore, or why is it  an issue now?”  (Tr. 381) . I n August  

of 2010, Dr. Monaco’s records show he told Olsen that  she needed “ to start  

t it rat ing down”  her hydrocodone as she would “not  be allowed refills as often.”  
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(Tr. 383) . Later in August , Dr. Monaco’s office declined refill requests as 

prem ature. (Tr. 385) . A sim ilar situat ion played out  again in June of 2011, and 

Dr. Monaco recorded concerns over acetam inophen toxicity r isk. (Tr. 444, 

446) . This is sufficient  evidence to support  a finding of drug-seeking behavior. 

  Nor does the court  find error in the ALJ’s considerat ion of the 

claim ant ’s m other’s third-party statem ent  that  Olsen “spends all day on the 

couch, depressed and does lit t le in the way of household chores.”  The evidence 

that  the ALJ relied on in discount ing the plaint iff’s credibilit y sim ilar ly discredits 

the m other’s opinion about  the plaint iff’s lim itat ions. Eastm an v. Colvin,  2014 

WL 6675058 at  * 12 (D. Kan. 2014)  (cit ing Buckner v. Ast rue,  646 F.3d 549, 

559-60 (8th Cir. 2011) ) . This includes the factor that  the claim ant  and Dr. 

Monaco were sat isfied with the m edicat ion regim en for t reat ing the claim ant ’s 

sym ptom s. The ALJ did not  err in evaluat ing this evidence from  a third party. 

  Finally, the plaint iff argues the ALJ im perm issible culled the 

evidence isolat ing and highlight ing only that  which supported the desired 

credibilit y finding. The court  disagrees. The ALJ’s decision is thorough in 

sum m arizing and discussing the evidence on both sides of the credibilit y issue, 

and the court  is not  convinced that  the ALJ im properly screened the case for 

evidence to reach a pre-determ ined result . 

I SSUE THREE:  ERRONEOU S HYPOTHETI CAL QUESTI ON  

  This issue sim ply recasts the plaint iff’s argum ents already 
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addressed above. The plaint iff here challenges the hypothet ical quest ion asked 

of the vocat ional expert  as erroneously based only on the ALJ’s RFC finding. 

The plaint iff challenges the quest ions as inadequate in not  reflect ing all of her 

lim itat ions as evidenced by Dr. Monaco’s opinion.  

  An ALJ m ust  accept  and include in his hypothet ical quest ions only 

those lim itat ions supported by substant ial evidence of record. Shepherd v. 

Apfel,  184 F.3d 1196, 1203 (10th Cir. 1999)  ( “ claim ant 's test im ony . .  . ,  by 

itself,  is insufficient  to establish the existence of an im pairm ent ”  for inclusion in 

a hypothet ical) . The ALJ is not  required to include in a hypothet ical quest ion 

lim itat ions “claim ed by plaint iff but  not  accepted by the ALJ as supported by 

the record.”  Bean v. Chater ,  77 F.3d 1210, 1214 (10th Cir. 1995) . 

Consequent ly, it  is enough if the posed hypothet ical quest ion “adequately 

reflected the im pairm ents and lim itat ions that  were borne out  by the 

evident iary record.”  Newbold v. Colvin,  718 F.3d 1257, 1268 (10th Cir. 2013) . 

The ALJ here properly included in his hypothet ical quest ion only those 

lim itat ions she found to be credible from  the evidence of record. Having 

discounted the opinions of the t reat ing physician and the credibilit y of the 

plaint iff 's pain com plaints, the ALJ was not  com pelled to include these in his 

quest ion. The court  is sat isfied that  the ALJ did not  err in lim it ing his 

hypothet ical to those findings that  are supported by substant ial evidence. 
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  I T I S THEREFORE ORDERED that  the judgm ent  be entered in 

accordance with sentence four of 42 U.S.C. § 405(g)  affirm ing the 

Com m issioner’s decision.  

  Dated this 30th day of Decem ber, 2014, Topeka, Kansas. 
 
 
 
    s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   
 


