
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 

GARY L. BONZO, 

   Plaint iff,        

 v.       Case No. 13-2468-SAC 

CAROLYN W. COLVI N, 
Com m issioner of Social Security, 
 
   Defendant . 
 
 

MEMORANDUM AND ORDER 

 This is an act ion reviewing the final decision of the Com m issioner of 

Social Security which denied plaint iff disabilit y insurance benefits. The 

m at ter has been fully br iefed by the part ies. 

I . General legal standards 

 The court 's standard of review is set  forth in 42 U.S.C. § 405(g) , which 

provides that  “ the findings of the Com m issioner as to any fact , if supported 

by substant ial evidence, shall be conclusive.”  The court  should review the 

Com m issioner 's decision to determ ine only whether the decision was 

supported by substant ial evidence in the record as a whole, and whether the 

Com m issioner applied the correct  legal standards. Glenn v. Shalala,  21 F.3d 

983, 984 (10th Cir. 1994) . When supported by substant ial evidence, the 

Com m issioner’s findings are conclusive and m ust  be affirm ed. Richardson v. 

Perales,  402 U.S. 389, 401 (1971) . Substant ial evidence requires m ore than 
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a scint illa, but  less than a preponderance, and is sat isfied by such evidence 

that  a reasonable m ind m ight  accept  to support  the conclusion. Hacket t  v. 

Barnhart ,  395 F.3d 1168, 1172 (10th Cir. 2005) .  

 The Social Security Act  provides that  an individual shall be determ ined 

to be under a disabilit y only if the claim ant  can establish that  he has a 

physical or m ental im pairm ent  expected to result  in death or last  for a 

cont inuous period of twelve m onths which prevents him  from  engaging in 

substant ial gainful act ivity (SGA) . The claim ant 's physical or m ental 

im pairm ent  or im pairm ents m ust  be of such severity that  he is not  only 

unable to perform  his previous work but  cannot , considering his age, 

educat ion, and work experience, engage in any other kind of substant ial 

gainful work which exists in the nat ional econom y. 42 U .S.C. § 423(d) . 

 The Com m issioner has established a five-step sequent ial evaluat ion 

process to determ ine disabilit y. I f at  any step a finding of disabilit y or non-

disabilit y can be m ade, the Com m issioner will not  review the claim  further. 

At  step one, the agency will find non-disabilit y unless the claim ant  can show 

that  he is not  working at  a “substant ial gainful act ivity.”  At  step two, the 

agency will find non-disabilit y unless the claim ant  shows that  he has a 

“severe im pairm ent ,”  which is defined as any “ im pairm ent  or com binat ion of 

im pairm ents which significant ly lim its [ the claim ant 's]  physical or m ental 

abilit y to do basic work act ivit ies.”  At  step three, the agency determ ines 

whether the im pairm ent  which enabled the claim ant  to survive step two is 
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on the list  of im pairm ents presum ed severe enough to render one disabled. 

I f the claim ant 's im pairm ent  does not  m eet  or equal a listed im pairm ent , the 

inquiry proceeds to step four, at  which the agency assesses whether the 

claim ant  can do his previous work. The claim ant  is determ ined not  to be 

disabled unless he shows he cannot  perform  his previous work. The fifth step 

requires the agency to consider vocat ional factors ( the claim ant 's age, 

educat ion, and past  work experience)  and to determ ine whether the 

claim ant  is capable of perform ing other jobs exist ing in significant  num bers 

in the nat ional econom y. Barnhart  v. Thom as,  540 U.S. 20 (2003) . 

 The claim ant  bears the burden of proof through step four of the 

analysis. Nielson v. Sullivan,  992 F.2d 1118, 1120 (10th Cir. 1993) . At  step 

five, the burden shifts to the Com m issioner to show that  the claim ant  can 

perform  other work that  exists in the nat ional econom y. Nielson,  992 F.2d at  

1120;  Thom pson v. Sullivan, 987 F.2d 1482, 1487 (10th Cir. 1993) . The 

Com m issioner m eets this burden if the decision is supported by substant ial 

evidence. Thom pson,  987 F.2d at  1487. 

I I . Procedural History 

  This case has a lengthy history. Plaint iff first  filed his applicat ions in 

March of 2002, and they were denied init ially and on reconsiderat ion. I n 

Decem ber of 2005, an adm inist rat ive law judge (ALJ)  found Plaint iff not  

disabled, but  the Appeals Council granted Plaint iff’s request  for review and 

rem anded the case to an ALJ for further considerat ion. A second ALJ issued 
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an unfavorable decision in Septem ber of 2006, which the Appeals Council 

also rem anded. I n Septem ber of 2007, the second ALJ issued another 

unfavorable decision, which the Appeals Council again rem anded. I n March 

of 2010, a third ALJ issued an unfavorable decision which this Court  reversed 

and rem anded on the part ies’ agreed order in February of 2012. On rem and, 

the Appeals Council directed an ALJ to offer Plaint iff a hearing and issue a 

new decision. I n May of 2013, following a March of 2013 hearing, a new ALJ 

found that  Plaint iff was not  disabled. The Appeals Council declined 

jur isdict ion of the case, m aking this the final decision of the Com m issioner. 

See 20 C.F.R. §§ 404.984, 416.1484.   

 Plaint iff,  at  age thir ty-seven, filed applicat ions for disabilit y insurance 

benefits and SSI  pr im arily alleging left  arm  pain that  lim ited his use of that  

arm . At  step one, the adm inist rat ive law judge (ALJ)  found that  plaint iff had 

not  engaged in substant ial gainful act ivity since Novem ber 15, 2000, his 

alleged onset  date. The ALJ found at  step two that  plaint iff has severe 

im pairm ents of reflex sym pathet ic dyst rophy/ nerve dam age to the left  elbow 

status post -surgery (com plex regional pain syndrom e) , obesity, m ild 

degenerat ive disc disease of the cervical spine, and status post -m yocardial 

infarct ion with stent  and defibr illator placem ent . But  the ALJ found at  step 

three that  those im pairm ents did not  meet  or equal the severity of a listed 

im pairm ent  presum ed severe enough to render one disabled.   
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 Accordingly, the ALJ determ ined plaint iff’s residual funct ional capacity 

(RFC)  and found he had the abilit y to perform  light  work except :  

He m ay occasionally clim b stairs, but  should never clim b ropes, 
ladders or scaffolds. He is lim ited to occasional pushing and pulling 
with his left  upper ext rem ity. He is lim ited to jobs that  do not  require 
constant  rapid repet it ive hand m ovem ents with his non-dom inant  left  
upper ext rem ity. He is lim ited to no overhead reaching and handling 
with the left  upper ext rem ity. He is lim ited to occasional fingering with 
the left  upper ext rem ity. Secondary to reported chronic pain and 
potent ial side effects of m edicat ions, he is lim ited [ to]  jobs that  do not  
dem and at tent ion to details or com plicated job tasks or inst ruct ions. 
 

Dk. 3, Exh. 1, p. 1072. 

  The ALJ found the plaint iff could not  perform  his past  relevant  work (a 

m achinist , t ruck dr iver, or loader)  but  found that  plaint iff could perform  

other jobs that  exist  in significant  num bers in the nat ional econom y, 

including sales at tendant , shipping receiving weigher, and bakery conveyor 

worker. The ALJ thus determ ined Plaint iff is not  disabled. 

 I I I . RFC Analysis  

 Plaint iff first  contends that  the ALJ’s RFC findings fail to account  for all 

of his docum ented physical and m ental lim itat ions shown in the record. 

  Physical 

 Exam ining physicians Carabet ta, Koporivica, and Fishm an 

recom m ended lim itat ions to plaint iff’s abilit y to grasp, found that  plaint iff 

could not  use his left  arm  in a funct ional m anner, and found that  he should 

rarely use his left  arm  for vocat ional act ivit ies. But  the ALJ did not  im pose 

each of those rest r ict ions. I nstead, the ALJ explained that  he gave Dr. 
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Fishm an’s opinion that  plaint iff could not  use his left  arm  funct ionally in 

assem bly work requir ing repet it ive m ot ion “som e weight ,”  but  found that  

opinion inconsistent  with the other workers com pensat ion exam s and with 

daily tasks that  Plaint iff undertook, part icular ly m owing the yard. I d,  p. 

1078. The ALJ gave “m ore weight ”  to Dr. Carabet ta’s opinion, and reduced it  

som ewhat  to account  for the plaint iff’s allegat ions as well as his subsequent  

heart  at tack. 

 The ALJ gave significant  weight  to the opinion of consultat ive exam iner 

Winkler, because unlike other physicians, she “accounted for the claim ant ’s 

left -sided lim itat ions.”  Dk. 3, Exh. 1, p. 1077. She found that  plaint iff was 

lim ited to occasional reaching, handling, fingering, feeling, pushing, and 

pulling with his left  hand. The ALJ im posed an addit ional rest r ict ion by 

lim it ing plaint iff to no overhead reaching or handling with his left  arm . 

 A state agency consultant  recom m ended in 2002 that  plaint iff avoid 

repet it ive m ot ions with his left  hand and only occasionally reach and finger 

with his left  arm . The ALJ addressed this opinion as well,  not ing the 

consultant ’s conclusion that  plaint iff had the capacity to perform  light  work 

and m aintained st rength and abilit y to perform  m any act ivit ies of daily 

liv ing. The RFC varies insignificant ly from  this consultant ’s recom m endat ion 

in stat ing that  plaint iff should avoid “constant , rapid repet it ive”  m ovem ents 

and overhead reaching with his left  hand.  
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 Plaint iff contends that  the ALJ im properly failed to give cont rolling 

weight  to the opinion of plaint iff’s t reat ing physician, Dr. Ram irez. I n 2002, 

Dr. Ram irez stated that  plaint iff should avoid m achinist  work, and the ALJ 

gave that  conclusion som e weight . I n 2005, Dr. Ram irez subm it ted a 

m edical source statem ent  suggest ing that  plaint iff was totally disabled, but  

the ALJ found that  to be an “older opinion”  having “ lit t le probat ive value and 

address[ ing]  only a determ inat ion to be m ade by the Com m issioner, that  of 

ult im ate disabilit y.”  I d,  p. 1077. The ALJ reviewed Dr. Ram irez’s t reatm ent  

records and found that  they “ failed to im ply any specific lim itat ions that  

would preclude all work act ivity.”  Plaint iff contends the ALJ’s analysis is 

“ cont rary to the holding in Colem an v. Ast rue,  523 F. Supp.2d 1264, 1270 

(D. Kan. 2007) ,”  but  the ALJ’s narrat ive reflects that  he found Dr. Ram irez’s 

opinion not  well-supported by m edically acceptable clinical or laboratory 

diagnost ic techniques, as precedent1 perm its. See Ham lin v. Barnhart ,  365 

F.3d 1208, 1215 (10th Cir. 2004)  ( “A t reat ing physician's opinion m ust  be 

given cont rolling weight  if it  “ is supported by m edically acceptable clinical 

and laboratory diagnost ic techniques and is not  inconsistent  with other 

substant ial evidence in the record.” ) . 

  The ALJ also found Dr. Ram irez’s conclusion of disabilit y inconsistent  

with plaint iff’s act ivit ies of daily liv ing. I n support  of his credibilit y findings, 

                                    
1The Colem an decision is not  binding on this court . See Cam reta v. Greene, __ U.S.__, 131 
S.Ct . 2020, 2033 (2011)  ( “A decision of a federal dist r ict  court  judge is not  binding 
precedent  in either a different  judicial dist r ict , the same judicial dist r ict , or even upon the 
sam e judge in a different  case. 18 J. Moore et  al., Moore's Federal Pract ice § 134.02[ 1] [ d] , 
p. 134–26 (3d ed. 2011) .” ) . 
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the ALJ referred twice to Plaint iff’s abilit y to m ow his yard using a zero- turn 

m ower, and once added that  the m ower “ requires alm ost  constant  pushing 

and pulling to operate.”  Dk. 1, Exh. 3, p. 1073, 1078. Plaint iff correct ly 

notes that  no evidence of record shows whether or not  plaint iff’s lawn m ower 

required constant  pushing and pulling. But  the ALJ’s personal com m entary 

about  the nature of zero- turn m owers does not  det ract  from  his accurate 

finding that  Plaint iff adm it ted to m owing his yard with a zero- turn m ower for 

15 m inutes at  a t im e. The ALJ addit ionally found that  Plaint iff prepares 

dinner m ost  days for his wife, washes dishes, at tends his daughter’s 

basketball gam es, at tends church every week, dr ives to m edical 

appointments, dr ives to the bank (where he m et  his wife) , and exercises on 

an ellipt ical m achine. Plaint iff m ounts no challenge to those act ivit ies of daily 

liv ing. When read as a whole, the ALJ’s decision shows that  he weighed the 

t reat ing physician’s opinion using the relevant  factors and gave good 

reasons for doing so. See Knight  ex rel. P.K. v. Colvin,  756 F.3d 1171 (10th 

Cir. 2014) ;  Robinson v. Barnhart ,  366 F.3d 1078, 1083 (10th Cir. 2004) ;  

Watkins v. Barnhart ,  350 F.3d 1297, 1301 (10th Cir. 2003)  (quotat ion 

om it ted) .   

 The ALJ also found plaint iff’s claim  of disabling pain lacked credibilit y 

based in part  on plaint iff’s inact ion. The ALJ found that  plaint iff had “ long 

periods of t im e with no t reatm ent ,”  and “ infrequent  visits with his pr im ary 

care physician, Dr. Ram irez.”  Dk. 3, Exh. 1, p. 1075. Plaint iff contends he 
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consistent ly saw his pr im ary care doctor for refills of pain m edicat ions and to 

discuss possible new opt ions for t reatm ent . The record shows Plaint iff saw 

Dr. Ram irez in August  of 2004, July of 2005, February of 2007, April of 2008 

and July of 2008. Exhibit  14F p. 812-814.  Character izing these visits as 

infrequent  is a reasonable conclusion. But  even if the that  characterizat ion is 

debatable, the court  has no difficulty with the gist  of the ALJ’s finding, which 

is that  the num ber of plaint iff’s visits to his pr im ary care physician fails to 

support  the severit y of the lim itat ions alleged by Plaint iff.   

 The ALJ further found plaint iff’s “ lack of tenacity in pursuing all opt ions 

for pain cont rol”  to be “ inconsistent  with his allegat ions that  the pain is 

unbearable and prevents all work.”  I d,  p. 1078. This too is a relevant  factor 

in evaluat ing credibilit y. See Alarid v. Colvin, __ Fed.Appx. __, 2014 WL 

6602441(10th Cir. 2014) . Plaint iff consulted Dr. Elliot t ,  a pain m anagem ent  

doctor, in 2012, but  she never gave an ult im ate conclusion as to the 

claim ant ’s lim itat ions. And Plaint iff did not  pursue any potent ial t reatm ent  

she recom m ended -  spinal cord st im ulat ions or int rathecal pum p therapy -  

although plaint iff had insurance at  the t im e. To this, plaint iff states only that  

he could not  pursue those opt ions unt il he got  off Plavix, which he did not  

do, and that  the st im ulator had to be com pat ible with his pacem aker. But  no 

evidence shows that  such com pat ibilit y was not  feasible, nor does the record 

reflect  any other good reason why a person who suffers from  disabling pain 

would not  pursue the course of t reatment  m ost  recent ly recom m ended by a 
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physician who is a pain specialist . The Court  finds no harm ful error in the 

ALJ’s analysis of this point . 

 Plaint iff also contends that  the ALJ failed to evaluate the test im ony of 

various persons. First , Plaint iff contends that  “ in the context  of his credibilit y 

assessm ent , the ALJ also failed to evaluate the opinion of psychologist  Todd 

Schem m el, that  if returned to work, plaint iff would likely encounter regular 

interference from  his pain sym ptom s.”  Dk. 10, p. 77. But  that  psychologist ’s 

opinion is dated in 2002 – eleven years before the hearing -  and is expressly 

lim ited to plaint iff’s then “current  state.”  I t  provides in relevant  part :  

I f returned to a work set t ing, Gary would likely encounter regular 
interference from  his pain sym ptom s, but  not  his depression or 
anxiety.  
 

I d,  p. 630. Addit ionally, Plaint iff fails to explain how this psychologist ’s 

opinion has so m uch bearing on his funct ional lim itat ions that  the ALJ should 

have specifically discussed that  opinion in determ ining his RFC for light  work.  

 Secondly, Plaint iff alleges error in the ALJ’s failure to evaluate the 

2006 test im ony of Plaint iff’s ex-wife and a fr iend. Plaint iff’s wife in 2006 

test ified that  when plaint iff stocked item s and worked at  the liquor store 

they owned he was in pain for two or three days thereafter. Dk 3, Exh. 1, p. 

1004. She also test ified that  som et im es plaint iff was in bed when she left  for 

work and was st ill in bed when she cam e hom e, literally crying from  pain. R. 

994. But  she did not  est im ate how often those events occurred. Mr. Brown, 

(apparent ly the fr iend plaint iff alludes to)  test ified he saw plaint iff “bzzt ”  in 
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bed two or three t im es a week, R. 1000, that  plaint iff “ can do certain things”  

but  would “pay for it ”  the next  day, R. 1001, and that  he can tell when 

plaint iff is in pain because “his face gets pret ty red and he gets all swollen 

up… he’s kind of, groggy, doped up.”  Dk. 3, Exh. 1, p.1012. 

 But  the ALJ need not  discuss every piece of evidence in the record. 

Mays v. Colvin,  739 F.3d 569, 571 (10th Cir. 2014) .  And when an “ALJ 

indicates he has considered all the evidence, the Court ’s pract ice is to take 

the ALJ at  his word.”  Wall v. Ast rue, 561 F.3d 1048, 1070 (10th Cir. 2009)  

( internal quotat ion m arks om it ted) . The court  finds no fault  in the ALJ’s not  

exam ining this and other test im ony from  prior hearings. This evidence is 

largely cum ulat ive in significant  part  of plaint iff’s own test im ony and that  of 

his wife at  the 2013 hearing, which the ALJ expressly discussed. See e.g. ,  

I d,  p. 1073 (stat ing that  Plaint iff sleeps very poorly at  night  due to his pain 

and som et im es m oans in pain, and she sees signs of depression) . The ALJ’s 

failure to discuss all the test im ony given in pr ior hearings was not  cr it ical to 

the outcom e of this case, and Plaint iff has not  dem onst rated error.  

 Plaint iff also alleges reversible error because the ALJ did not  state the 

weight  he gave Plaint iff’s wife’s 2013 test im ony. But  the ALJ specifically 

addressed her test im ony, and the regulat ion does not  require the ALJ to 

state in his decision what  credibilit y and weight  he gives to lay test im ony. 

See 20 C.F.R. § 404.1513(d) (4)  (stat ing that  the ALJ m ay  use evidence from  

‘[ o] ther non-m edical sources, but  not  stat ing that  the ALJ m ust  state in his 
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decision what  credibilit y and weight  he gave to other non-m edical sources, 

including a spouse.)  

 The Court  finds no reversible error in the ALJ’s t reatm ent  of Plaint iff’s 

docum ented, credible physical lim itat ions shown in the record. Where, as 

here, the court  can follow the adjudicator 's reasoning in conduct ing its 

review, and can determ ine that  correct  legal standards have been applied, 

“m erely technical om issions in the ALJ's reasoning do not  dictate reversal.”   

Keyes–Zachary v. Ast rue,  695 F.3d 1156, 1166 (10th Cir. 2012) . The Court  

m ust  exercise com m on sense and “cannot  insist  on technical perfect ion.”  I d.  

  Mental 

 The ALJ found plaint iff’s depressive disorder to be non-severe, 

result ing in only m ild lim itat ions. Plaint iff contends only that  “ the ALJ did not  

adequately evaluate the effect  of plaint iff’s depression in com binat ion with 

his severe pain.”  Dk. 10, p. 81. But  that  conclusory assert ion is not  

developed in the br ief. I n support  of that  assert ion, Plaint iff recites port ions 

of the record relat ing to his depression, a psychological evaluat ion by Dr. 

Schem m el, and psychologist  Cool’s test im ony from  a pr ior hearing, but  

Plaint iff includes no analysis. The Court  will not  connect  the dots for the 

Plaint iff or m ake his argum ent  for him . Facts2 coupled with only conclusory 

assert ions do not  provide a basis for reversal. See Gross v. Burggraf Const r. 

Co.,  53 F.3d 1531, 1546 (10th Cir. 1995)  (not ing “ [ j ] udges are not  like pigs, 

                                    
2 The court  also notes that  Plaint iff restates port ions of the record in the init ial 60 pages of 
his brief, but  does not  specifically reference most  of those facts in his arguments.  
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hunt ing for t ruffles buried in br iefs” ) ;  United States v. Garcia,  71 Fed.Appx. 

781, 784 (10th Cir. 2003)  ( the court  does not  consider argum ents not  

properly developed in the br iefs) ;  Craven v. University of Colorado Hosp. 

Authority ,  260 F.3d 1218, 1226 (10th Cir. 2001)  ( the Court  will not  

m anufacture argum ents for an appellant , and a bare assert ion does not  

preserve a claim ) . 

 Plaint iff also cites Tibbits v. Shalala,  883 F. Supp. 1492, 1500 (D. Kan. 

1995)  as support  for his assert ion that  the ALJ failed to evaluate the effect  of 

plaint iff’s depression in com binat ion with his pain, but  the cited page relates 

solely to the com plet ion of a PRT form  – an issue not  raised here. 

VE Test im ony 

 The ALJ's hypothet ical quest ion to the vocat ional expert  (VE)  m ust  

accurately reflect  the “ im pairm ents and lim itat ions that  were borne out  by 

the evident iary record.”  Newbold v. Colvin,  718 F.3d 1257, 1268 (10th Cir. 

2013)  ( internal quotat ion m arks and brackets om it ted) . Plaint iff contends 

that  the ALJ’s RFC did not  do so, result ing in a defect ive hypothet ical posed 

to the VE. Plaint iff specifically alleges the ALJ failed to include the following 

m edically determ inable im pairm ents in his hypothet ical:  1)  plaint iff should 

avoid repet it ive work or grasping with either hand and “ rarely”  use his left  

hand/ arm  for vocat ional act ivit ies;  2)  plaint iff needed to alternately hold his 

left  arm  with his r ight , or rest  it  on a cushion;  and 3)  plaint iff had m oderate 

depression, warrant ing som e lim itat ions. Dk. 10, p. 81.  
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 But  plaint iff has not  established that  he has m oderate m ental 

lim itat ions, warrant ing any lim itat ions. And by finding that  Plaint iff could 

dr ive, operate a r iding lawn m ower, and engage in other listed daily 

act ivit ies, the ALJ’s narrat ive im plicit ly discounts the credibilit y of plaint iff’s 

test im ony that  he had to hold his left  arm  with his r ight , rest  it  on a cushion, 

or stay in bed for two to three days a week due to pain. And the repet it ive 

work, grasping, and use of left  hand vocat ionally are adequately included in 

the RFC findings given to the VE to the extent  that  they are borne out  by the 

evident iary record. See RFC ( lim it ing plaint iff’s use of his left  arm  to 

occasional pushing and pulling, no constant  rapid repet it ive hand 

m ovem ents, no overhead reaching and handling, and only occasional 

fingering) . 

 Plaint iff addit ionally quest ions the VE’s test im ony about  overhead 

reaching. The ALJ’s hypothet ical quest ion to the VE stated, “ [ h] e’d be lim ited 

to no overhead reaching and handling with the left  upper ext rem ity.”  Dk. 3, 

Exh. 1, p. 1438. The ALJ later noted that  “ the DOT does not  dist inguish 

between overhead reaching and handling and regular reaching and 

handling,”  and asked, “would any of these jobs require overhead reaching 

and handling?”  The VE test ified:  

No sir , not  any m ore than what  would be considered norm al, daily 
liv ing act ivit ies, and it  wouldn’t  necessarily need to be a bilateral reach 
if they could reach with their dom inant  arm  on an occasional basis. 
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R. 1439. Plaint iff contends the VE did not  define what  she m eant  by “norm al 

daily liv ing act ivit ies,”  and that  norm al overhead reaching necessarily 

conflicts with the lim itat ion of no overhead reaching or handling with the left  

ext rem ity. But  since the VE clar ified that  any overhead reaching or handling 

could be done with the r ight  arm , no such conflict  appears in the record. And 

using Plaint iff’s r ight  hand occasionally for reaching or handling would perm it  

him  to perform  the jobs ident ified by the VE.  

 Plaint iff also argues that  each of the jobs ident ified by the VE required 

frequent , rather than occasional, reaching and/ or handling. Dr. Winkler 

opined that  plaint iff was lim ited to occasional reaching and handling with his 

left  hand. Sim ilar ly, the state agency consultant  found plaint iff lim ited to 

occasional reaching with his left  hand. Plaint iff specifically alleges that  the 

VE’s test im ony that  a bakery conveyor does only occasional reaching and 

handling conflicts with the DOT’s statement  that  the job requires “ frequent ”  

handling. Plaint iff contends that  reversal is necessary because the VE did not  

explain this discrepancy. See Hacket t  v. Barnhart , 395 F.3d 1168, 1175–76 

(10th Cir. 2005)  (holding that  ALJ m ust  ask VE how VE's test im ony 

corresponds with DOT and obtain reasonable explanat ion for any conflicts 

between test im ony and DOT) . But  the DOT’s job requirem ents for bakery 

conveyor confirm  the VE’s test im ony, stat ing the following:  “Reaching:  

Occasionally – Exists up to 1/ 3 of the t im e;  Handling:  Occasionally – Exists 

up to 1/ 3 of the t im e;  Fingering:  Not  Present  – Act ivity or condit ion does not  
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exist .”  See Dict ionary of Occupat ional Tit les (4th ed. 1991)  (DI COT)  

929.684–010 (Packer) , 1991 WL 688162, DI COT 524.687–022 (Bakery 

Worker, Conveyor Line) . Accordingly, the VE’s test im ony provided 

substant ial evidence to support  the Com m issioner’s decision. 

 Having exam ined the specific claim s of error, the Court  finds sufficient  

evidence that  a reasonable m ind m ight  accept  to support  the conclusion of 

non-disabilit y. The standard of review “does not  allow a court  to displace the 

agency’s choice between two fair ly conflict ing views, even though the court  

would just ifiably have m ade a different  choice had the m at ter been before it  

de novo.”  Trim m er v. Dep’t  of Labor ,  174 F.3d 1098, 1102 (10th Cir. 1999) . 

 I T I S THEREFORE ORDERED that  the judgm ent  of the Com m issioner is    

   affirm ed pursuant  to the fourth sentence of 42 U.S.C. § 405(g) . 

  Dated this 7th day of January, 2015, at  Topeka, Kansas. 
 
 
 
      s/ Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 

 


