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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CURTIS KLAASSEN, Ph.D.,
Plaintiff,
Case No. 13-CV-2561-DDC-KGS

V.

UNIVERSITY OF KANSAS
SCHOOL OF MEDICINE, ET AL.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Dr. Curtis Klaassen, a longtime pegkor at the Universitygf Kansas School of
Medicine (“KUMC"), filed this lawsuit alleging thahe school retaliateggainst him in violation
of his constitutional rights. Defendants filedotMotions for Judgment on the Pleadings (Docs.
80, 82). On February 2, 2015, the Court grantedndigfiets’ motions in part and denied them in
part (Doc. 102).

On March 3, 2015, plaintiff filed this Motidior Reconsideration an@larification of the
Court’s Order (Doc. 108). First, plaintiff argubsit the Court erred in dismissing Count 2 of his
Second Amended Complaint. Count 2 alketeat defendants Termmava, Atkinson, Kopf,

Carlson, Tully, Hagenbuch, Jaeschke, and Stites (the “Individual Defendants”) violated
plaintiff's procedural due process rights by stripping him of hisistas principal investigator on
several grants from the National Institutes of He@liH"). Plaintiff asks the Court to revive
Count 2 or grant him permission to file a Thixthended Complaint, which, he believes, corrects
the deficiencies the Cauidentified in its Order. Second, piaiif asks the Court to clarify one

aspect of its Order. The Court concluded thatEleventh Amendment barred plaintiff's state
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law claims, Counts 9-14 of the Second Amen@ediplaint, and therefore dismissed them.
Plaintiff asks the Court to spégiwhether it dismissed those cf@ with or without prejudice.
For the following reasons, the Court deniesmiléis motion to reconsler its decision to
dismiss Count 2 but grants plaintiff leave to file his Third Amended Complaint. The Court
clarifies that it dismissed Couréss14 in its February 2 Orde&rithoutprejudice.
|. Legal Standard for Motions for Reconsideration

The decision whether to grant or deny a motion to reconsidethimhe Court’s sound
discretion. ScriptPro LLC v. Innovation Assocs., Indo. 06-2468-CM, 2012 WL 4887439, at
*1 (D. Kan. Oct. 15, 2012). Three grounds may justify reconsideration: (1) an intervening
change in controlling law; (2) the availability méw evidence; or (3) the need to correct clear
error or prevent manifest injusticéd. (citing Shinwari v. Raytheon Aircraft C&5 F. Supp. 2d
1206, 1208 (D. Kan. 1998)). However, “[r]evisitirggues previously addressed is not an
appropriate basis for reconsidgoa, nor is advancing new argemts or presenting facts that
were previously available.Ning Lu v. KendalINo. 13-2080-KHV, 2013 WL 6484588, at *1
(D. Kan. Dec. 10, 2013).

Il. The Court Denies Plaintiff's Request to Reconsider its Order Dismissing Count 2 of
His Second Amended Complaint

Plaintiff first argues that #nCourt’s decision to dismigsount 2 of his Second Amended
Complaint was clearly erroneoasd therefore warrants reconsiatgn. The Court disagrees.

A. Background

In Count 2, plaintiff alleges that the Indilial Defendants violated 42 U.S.C. § 1983 and
his procedural due process rightsasking the NIH to remove hifrom his position as principal
investigator on four NIH grdaa. Plaintiff's duties as genured KUMC medical professor

involved applying for and winning research grants. These grants funded both his research and



part of his salary. Whenever plaintiff won agt, he became the “principal investigator” for
that grant. The principal inveséitpr is responsible for the scidgittand technical direction of a
project funded by a research grant. Over thesmof his 45-year caer at KUMC, plaintiff
obtained approximately 75 graritem the NIH. But while plaintiff was the person who applied
for the grants, the NIH awards grants toitagibns, not individuals. Thus, KUMC always was
the actual recipient of the NIHa@nts for which plaintiff applied.

Starting in 2010, plaintiff began to haveexies of disputesith KUMC and various
KUMC officials. In November 2011 and September 2013, defendants asked the NIH to remove
plaintiff from his position as thprincipal investigator on a total &ur grants. The NIH granted
each request and transferred the principalgtigator status to other KUMC employees.
Plaintiff argues that this actionrequesting that the NIH remowém as principal investigator—
infringed on a constitutionally protected proparierest in the right teaonduct research without
due process of law.

“Procedural due process imposes conssantgovernmental decisions which deprive
individuals of liberty or propeytinterests within the meaning tife Due Process Clause of the
.. . Fourteenth AmendmentBrown v. Montoya662 F.3d 1152, 1167 (10th Cir. 2011) (quoting
Mathews v. Eldridge424 U.S. 319, 322 (1976)). Courts assprocedural due process claims in
two steps: (1) whether the piéiff had a constitutionally protesd interest and (2) whether the
process afforded was adequitgrotect that interestKoessel v. Sublette Cnty. Sheriff's Dep't
717 F.3d 736, 748 (10th Cir. 2013).Pjfoperty interests . . . anot created by the Constitution
but rather . . . by existing rules or understandihgs$ stem from amdependent source such as
state law.” Fisher Sand & Gravel, Co. v. Girpd65 F. App’x 774, 779 (10th Cir. 2012)

(quotingBd. of Regents of State Colls. v. Rdib8 U.S. 564, 577 (1972)). Thus, statutes,



ordinances, contracts, impliedntracts, and rules and umskandings developed by state
officials create and define constitutially protected property interestisl. “Valid contracts may
constitute a property interestrfpurposes of due procesdd. at 779-80.

Count 2 alleges that plaintiff had a proparterest in the right to conduct unfettered
research, with which the Inddwal Defendants interfered byipping him of his status as
principal investigator without adeate process. Plaintiff assethat two sources establish this
property right: (1) KUMC's adoption of the Amean Association of University Professors’
1940 Statement of Academic Freedaomd Tenurg“1940 Statement”); and (2) KUMC'’s custom
and practice created over the cousgelaintiff's career at thechool. Doc. 106 at § 117. The
Court dismissed Count 2 after ctuaing that plaintiff had failedo allege sufficient facts to
assert a plausible property irgst in conducting researckeeDoc. 102 at 36-3%ee Diversey
v. Schmidly738 F.3d 1196, 1199 (10th Cir. 2013) (notingtthn a motion to dismiss, courts
“ask whether it is plausible thatelplaintiff is entitled to reli€j. Because the Court dismissed
Count 2 on the first prong of the procedudaé process test (wtner plaintiff had a
constitutionally protected intest), it did not reach the sew prong (whether the process
afforded was adequate).

B. Analysis

Plaintiff's Motion for Reconsideration magkéhree arguments why it believes the Court
erred when it dismissed Count Rirst, plaintiff argues that theddrt failed to consider evidence
in the record showing that it was KUMC'’s poliapd practice not to strip faculty members of
their status as principal invggators. Plaintiff's Second Anmeled Complaint contained no facts
showing that KUMC had such a policy or piee. In his Opposition to the Individual

Defendants’ Motion for Judgment on the Pleadift@pposition”), plaintiff argued, for the first



time, that “he had never been gped of his status as [principalestigator] or otherwise denied
his right to full freedom of research.” Doc. 90 at 18. But when thet@eurded the Individual
Defendants’ motion for judgment dine pleadings, it disregardedslassertion because plaintiff
made it for the first time in his Opposition, nothis Complaint. Doc. 102 at 37 (citi@hilders
v. Indep. Sch. Dist. No. 1 Bfyan Cnty. State of Oklg676 F.2d 1338, 1340 (10th Cir. 1982));
see also Phillips v. BelB65 F. App’x 133, 138 (10th Ci2010) (“[G]enerally, only the
complaint and its allegations are considered motion to dismiss . . ..”). Although plaintiff
calls this a “technical shortcoming,” he does ax@ue that the Couetrred by declining to
consider this assertion. Doc. 107 at 3.

Instead, plaintiff argues that the Court shcudde considered two statements that the
Individual Defendants submitted as exhibits witlmotions for judgment on the pleadings. At a
May 29, 2012 hearing, plaintiff was asked, “Had ywer been consulted about having your 4
grants taken [?]"ld. at 3-4. Plaintiff responded, “No. Quit@nkly, | didn’t think it was legal,
and | had never heard about it befortd” at 4. At a Novembet3, 2013 hearing, defendant
Stites testified that it would be an “unusual acence” for a faculty member to be stripped of
his status as pringal investigator.ld. Plaintiff asserts that these statements are evidence of
KUMC'’s custom not to interfere with professorssearch grants. Still, the Court did not err by
failing to consider these statements, which pltirgferences for the first time in his Motion for
Reconsideration. The Court can, in someuritstances, consider matters outside of the
pleadings on a motion for judgment on the glegs without converting it to a motion for
summary judgmentSeeDoc. 102 at 21 (citingsFF Corp. v. Associate@holesale Grocers,
Inc., 130 F.3d 1381, 1384 (10th Cir. 1997)). But the €oaed not, and will not, search exhibits

for evidence that might support plaintgfclaim without a specific referenc8ee Chavez v. New



Mexicq 397 F.3d 826, 839 (10th Cir. 2005) (holdinghe summary judgment context that
“[w]ithout a specific reference, will not search the record an effort to determine whether
there exists dormant evidence” whichgimi support the plaintiff's caseggcord United States v.
Dunkel 927 F.2d 955, 956 (7th Cir. 1991) (“Judges atdike pigs, hunting for truffles buried
in briefs.”). The Court did not commitrer by not searching for these two statements.

Second, plaintiff argues that he sufficientlieged a property intesein the right to
conduct research by pleading that KUMC “adopt[ed]” the 1940 Statement. Doc. 106 at § 117.
The 1940 Statement provides, “The teacher is entitlédltireedom in researchnd in the
publication of the results, subject to the adequate performance athier academic duties . . . .”
Doc. 91-1 at 44 (emphasis added). Pl&istSecond Amended Complaint never specifiesv
KUMC adopted the 1940 Statement. As discussed above, contracts, implied contracts, and rules
and understandings developed by state officials create and define constitutionally protected
property interestsFisher, 465 F. App’x at 779. Plaintiff Opposition asserted that the 1940
Statement, as adopted by the KUMC Handbook,“fihd Individual] Defendants’ course of
conduct created an implied contract, which in ttneates a property interest.” Doc. 90 at 19.
But to allege a claim for impléecontract under Kansas law, aipliff must plead facts making
it plausible that it was the “understanding and intent of the partiesstablish an implied
contract. Morriss v. Coleman Co., Inc738 P.2d 841, 848-49 (Kan. 1987). The Second
Amended Complaint contains no such allegaj@o the Court rejected this argument.

In his Motion for Reconsidetian, plaintiff argues that theniversity of Kansas had
adopted the 1940 Statement in othvays, but the Court need rainsider this argument because
plaintiff raises it for the first time here&see In re Urethane Antitrust LitigNo. 04-1616-JWL,

2009 WL 2777825, at *1 (D. Kan. Aug. 28, 2009) (citivglch v. Centex Home Equity C823



F. Supp. 2d 1087, 1090 (D. Kan. 2004) (“Reconsidanat not warranted where the movant is
simply raising new arguments that cotlalve been presentedginally.”)).

Plaintiff also argues that “KUMC’s Halbook, standing alone, provides sufficient
grounds to establish a property interest.” DIdE7 at 6. Plaintiftoncedes that the Handbook
“may not be an express corttaf employment . . . .Id. Indeed, the Handbook states that “the
policies described in this handbook are not intertdexteate a contract between the University
of Kansas and its employees.” Doc. 91-1 at “Factual allegations #t contradict . . . a
properly considered document an@t well-pleaded facts that thewrt must accept as true” in a
motion for judgment on the pleadingBarrell-Cooper Min. Co. v. LE. Dep’t of the Interiqr
728 F.3d 1229, 1237 n.6 (10th Cir. 2013). Plaintiff thas failed to make a plausible claim that
the KUMC Handbook is an express contract. eStablish a property interest based on the
Handbook, then, plaintiff must show that it isiemplied contract or evidence of rules and
understandings developed by state officidlsher, 465 F. App’x at 779. But as discussed
above, plaintiff failed to pleadhg facts that would make an itigd contract or a “rules and
understandings” claim plausible. As a respiljntiff's allegation that KUMC adopted the 1940
Statement was insufficient to plead a propertgriest in the right to condticesearch.

Finally, plaintiff argues for thérst time that his right teontinued employment included
a protectable property interestthre right to conduct researcfihe Court need not address this
argument because plaintiff failed tagait in his original OppositionSee In re Urethane
Antitrust Litig, 2009 WL 2777825, at *1. Plaintiff's Ry in support of his Motion for
Reconsideration (Doc. 113) includes other evidetiat he failed to raise in his original

Opposition. So the Courtgtiegards it as well.



In sum, plaintiff has failed to show thidie Court’'s Order dismissing Count 2 of his
Second Amended Complaint was clear erfbine Court denies plaintiff's motion for
reconsideration.

lll. The Court Grants Plaintiff Leave to File His Third Amended Complaint

As an alternative to reving Count 2, plaintiff asks th@ourt to grant permission to
amend his complaint to correct the deficienthesCourt identified in its February 2 Order.
Plaintiff attaches a copy of his proposed ThHrdended Complaint as axhibit to his motion
for reconsideration (Doc. 107-1). Fed. R. CivlB(a) provides that the Court “should freely
grant leave” to amend “when justice so requirBourt can deny leato amend, though, if it
determines that amendment would be “futil&ields v. City of Tulsa753 F.3d 1000, 1012
(10th Cir. 2014). “A proposed amendment isléuf the complaint, as amended, would be
subject to dismissal.ld. (quotation omitted).

The Individual Defendants gue that the Court should dephaintiff's request for leave
to amend because Count 2 would be subjedistmissal, even as amended. Specifically, the
Individual Defendants assert that they are eqtittequalified immunity because plaintiff cannot
show that they violated his clearly estaldid constitutional rights. The Court rejects the
Individual Defendants’ argument and grapiaintiff's request for leave to amend.

A. Legal Standard for Qualified Immunity

42 U.S.C. § 1983 provides in part that Vjey person who, under color of any statute,
ordinance, [or] regulation . . . subjects . . . attigzen of the United States . . . to the deprivation
of any rights, privileges, or immunities seculsdthe Constitution and laws, shall be liable to
the party injured.” “To ensure that fearliaibility will not unduly inhibit officials in the

discharge of their duties, the offits may claim qualified immunity.Fisher, 465 F. App’x at



778 (quotation omitted). “Under this principle, gawaent officials are not subject to damages
liability for the performance dheir discretionary functions vem their conduct does not violate
clearly established statutory constitutional rights of whiclh reasonable person would have
known.” Id. (quotation omitted).

To resolve a motion for judgment on the pleadings on a qualified immunity defense, the
Court must evaluate a two-part test. (1) whetherfacts that a plairftihas alleged make out a
violation of a constitutional righand (2) whether the right at igswas clearly established at the
time of the defendant’s alleged misconduct. “The burden is on the plaintiff to prove both
parts of this test.”ld. “If the plaintiff fails to satisfy eithepart of this two-p# inquiry, the court
must grant the defendagtalified immunity.” Id. The authorities confatiscretion on a court to
decide which of the two prongs tife qualified immunity analysis should address first in light
of the circumstances presentedthg particular case at hanBearson v. Callaharb55 U.S.
223, 236 (2009).

Although qualified immunity denses are typically resad at the summary judgment
stage, district courts may grant motigaslismiss based on qualified immunityhomas v.
Kaven 765 F.3d 1183, 1194 (10th Cir. 2014). “Asseyta qualified immuity defense via a
Rule 12(b)(6) [or Rule 12(c)] motion, howevenpgects the defendant to a more challenging
standard of review than walibpply on summary judgmentPeterson v. Jense871 F.3d
1199, 1201 (10th Cir. 20043ge also Behrens v. Pelleti®&16 U.S. 299, 309 (1996) (“At [the
motion to dismiss] stage,ig the defendant’s conduas alleged in the complaithat is
scrutinized for ‘objective legal reasonablene€3n summary judgment, however, the plaintiff

can no longer rest on the pleadings, and the ¢tmoks to the evidence before it (in the light



most favorable to the plaintiff) when conductithg [qualified immunity] inquiry.” (citations
omitted) (emphasis in original)).

B. Analysis

Count 2 of plaintiff's proposed ThirAmended Complaint alleges that (1) KUMC
adopted the 1940 Statement andd@®r the course of plainti§’ 45-year career, KUMC had not
stripped a single faculty member from the rolgohcipal investigator on an NIH grant. As
discussed above, implied contaeand rules and understandingsaleped by state officials can
create constitutionally protesd property interestd-isher, 465 F. App’x at 779. Viewed in the
light most favorable to plaintiff, these allegatiaaisfy his pleading burden to show that he had
a property interest in agit to conduct researclsee Hulen v. Yate822 F.3d 1229, 1243-44
(10th Cir. 2003) (holding that a university pee§or had a property intsten his departmental
assignment based on the terms of his school’s faculty manual, confirmed by the fact that the
university president did not knoanother time when the scHdwd transferred a tenured
professor involuntarily). Plaintiff also alleges that defenslarterfered with this property
interest by asking the NIH to remove him as gipal investigator ondur NIH grants without
adequate process. These allegations providecmuffifacts to make higrocedural due process
claim “plausible.” Diversey 738 F.3d at 1199. Plaintiff thus heettisfied the first prong of the
gualified immunity test.Fisher, 465 F. App’x at 778.

Even so, the Individual Defilants argue that they nonettsd are entitletb prevail on
gualified immunity because theld not violate plaintiff's “cledy established” rights, the
second part of the qualified immunity tesd. “[A] defendant cannot be said to have violated a
clearly establishedght unless the right’s contmiwere sufficiently defiite that any reasonable

official in the defendant’s shoes wouldvieaunderstood that he was violating iPlumhoff v.

10



Rickard 134 S. Ct. 2012, 2023 (2014). “In other words, ‘existing precedent must have placed
the statutory or constitutiohgquestion’ confronted by thefficial ‘beyond debate.’1d. (quoting
Ashcroft v. al-Kidd 131 S. Ct. 2074, 2083 (2011)). “Ordinarily,order for the law to be clearly
established, there must be a Supreme Courenth Circuit decision opoint, or the clearly
established weight of authorityoln other courts must have foutia law to be as the plaintiff
maintains.” Estate of Booker v. Gome#5 F.3d 405, 411 (10th Cir. 2014).

The Supreme Court has “repeatetdlld courts . . . not to defe clearly established law at
a high level of generality . . . , since doingasmids the crucial question whether the official
acted reasonably in the particularccimstances that he or she faceBlumhoff 134 S. Ct. at
2023 (quotation omitted). “The relevant, dispo®tinquiry in determining whether a right is
clearly established is whethémwould be clear t@ reasonable officer that his conduct was
unlawful in the situatin he confronted.”Thomas 765 F.3d at 1194 (quotirfsaucier v. Katz
533 U.S. 194, 202 (2001)).

Assuming plaintiff's allegationare true, as the Court mustthis stage, he has met his
burden to show that the Individual Defendawiblated clearly @ablished law. IPerry v.
Sindermanna university professor argii¢hat the school where b@ught had violated his
procedural due process rights by refusingettew his teaching contract. 408 U.S. 593, 595
(1972). The defendants argued ttiegt plaintiff lacked a pragty interest in continued
employment because his contract had expand the school had no tenure systamat 596.
The Supreme Court disagreed, guiaing that the term “property interest” “denotes a broad
range of interests that are secubbgdexisting rules or understandings.ltl. at 601 (citation
omitted). “A person’s interest in a benefit ieoperty’ interest for due process purposes if

there are such rules or mutually explicit understandings that support his claim of entitlement to
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the benefit and that he manvoke at a hearing.1d. Although the plaintiff lacked explicit
tenure rights, the Courbacluded that he had “alleged the existence of rules and understandings,
promulgated and fostered by statBotals, that may justify his legitimate claim of entitlement to
continued employment absesufficient cause.”ld. at 602-03.

In his proposed Third Amended Complapigintiff alleges that KUMC has adopted the
1940 Statement on freedom of research, as eviddncte fact that dung his 45-year career,
KUMC had not stripped a single faculty member & status of principahvestigator on an NIH
grant. Viewed in the light mogavorable to plaintiff, these allegans, like similar allegations in
Perry, create an inference thaetindividual Defendants fosterédiles and understandings,”
that the individuals would not interfere wihprofessor’s principahvestigator statusld. If
such an understanding existed in 2011 or 2@¥8asonable official in the Individual
Defendants’ shoes would have realized that pfaimad a valid interest in his right to conduct
research. Such an official also would have redlithat they were interfering with this interest
by asking the NIH to remove him from the prindipevestigator role ondur grants. The Court
thus concludes that the allegationglaintiff’s Third Amended Cmplaint, taken as true, satisfy
his pleading burden to make it plausible thatltitividual Defendants were violating his clearly
established rights.

The Court’s conclusion is bolstered by a ety similar districtcourt case decided in
the Southern District of New York-damid v. John Jay Colbf Criminal Justice99 CIV 8669
WK, 2000 WL 666344 (S.D.N.Y. May 19, 2000). Theas,here, a professor alleged that his
college had deprived him of his procedural goecess rights by removing him as principal
investigator on two research grantd. at *5. CitingPerry, theHamidcourt denied qualified

immunity on a motion to dismiss, concludingtlthe law existing at the time “sufficiently
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explained that unwritte‘tenure rights’ ¢.g, the right to conduct resedy;] demand the strictures
of due process.ld. at *7. Because the law was cleagtablished, the court held that the
“plaintiff should have the chande show that the College dtered a custom or mutual
understanding that its facultyeé administration would not intenfe with a tenured professor’s
research ... .ld. at 6.

The allegations in plaintiff's proposed T¢hihmended Complaint asemilar. Taken as
true, they support a reasonable inference thaffanal in the Individual Defendants’ position
would have realized that intering with plaintiff's principainvestigator status without due
process violated his procedudale process rights. Therefopdaintiff's request for leave to
amend is not futile. This case is still in itslgatages, and the Individual Defendants make no
showing that an order allowingahtiff to pursue this theory euld prejudice them. The Court
thus grants leave for plaintiff tilé his proposed Third Amended Complaint.

IV. The Court’s February 2 Order Dismissa Plaintiff's State Law Claims Without
Prejudice

Finally, plaintiff asks the Court to clarify oespect of its February 2 Order. The Court
concluded that the Eleventh Amendment barrathpff's state law clans, Counts 9-14 of the
Second Amended Complaint, anéiéfore dismissed them. Plafhasks the Court to specify
whether it dismissed those claims with athout prejudice. “[A]ldismissal on sovereign

immunity grounds . . . must be without prejudic®ural Water Sewer & Solid Waste Mgmt.,

! On April 15, 2015, plaintiff filed a notice (Doc. 118) informing the Court that his proposed Third
Amended Complaint, attached as an exhibit to his Motion for Reconsideration, contained an error.
Specifically, Count 6 “inadvertently asserts a claim lagfathe state entity defendants—the University of
Kansas, the University of Kansas School of Medicaral the University of Kansas Medical Center.”

Doc. 118 at 1. To remedy this error, plaintiff proposed the following solution: “in the event that this
Court allows Plaintiff to file a Third Amended @mplaint, when Plaintiff formally files the Third

Amended Complaint, Plaintiff will remove the stateitgrdefendants from all counts including Count 6.”
Id. The Court accepts this proposal and instructs tiffaia remove the entity defendants from the claim
presented by Count 6 of his Third Amded Complaint before filing it.
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Dist. No. 1, Logan Cnty., Okla. v. City of Guthi6®4 F.3d 1058, 1069 n.9 (10th Cir. 2011).
The Court clarifies that its February 2d@r dismissed plairftis state law claimsvithout
prejudice.
V. Conclusion

The Court denies plaintiff's motion for r@esideration because plaintiff failed to plead
sufficient facts in his Second Amended Compl&ntake his alleged property interest in the
right to conduct research plaugblHowever, the Court grantaintiff's request for leave to
amend his complaint. Plaintiff must file hisiithAmended Complaint within seven days of the
date of this Order. Finally, ¢hCourt clarifies that it dismsed plaintiff's state law claims
without prejudice in it$~ebruary 2 Order.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiff's Motion for
Reconsideration and Clarification (Doc. 1@8granted in part and denied in part.

IT IS SO ORDERED.

Dated this 15th day of May, 2015, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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