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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DONALD DRAUGHON,
Plaintiff,
V. Case No. 14-2264-JAR-GLR
UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Donald Draughon bmgs this Federal Tort Claims Act (“FTCA”) wrongful death
action against the United States of Ameralieging the Veterans Health Administration was
negligent in its treatment of his son WitlieDraughon’s (“William”) posttraumatic stress
disorder (“PTSD”) and other maithealth issues, which ultimagded to his suicide. This
matter is before the Court on the Governmelgion for Summary Jdigment (Doc. 130), the
Government’s Motion to Exclude Testimony Pursuari@aoibert(Doc. 132), and Plaintiff's
Motion for Leave to File Sur-reply (Doc. 143). 83e motions are fully briefed and the Court is
prepared to rule. As described more fully belthe Government’s motions to exclude and for
summary judgment are denied.aitiff’'s motion for leave to file a surreply is granted.

l. Motion to Exclude Plaintiff’'s Expert Opinions on Causation
A. Legal Standard
The Court has broad discretion in dtog whether to admit expert testimaohy.

Generally,

Kieffer v. Wemn Land, Ing.90 F.3d 1496, 1499 (10th Cir. 1996).
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A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if:
@) the expert’s scientific, technical, or other specialized
knowledge will help the trieof fact to understand the
evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product reliable principles and
methods; and
(d) the expert has reliably djgd the principles and methods
to the facts of the cade.
The proponent of expert testimony must stfawrounding in the methods and procedures of
science which must be based on actual knowledge and not subjective belief or unaccepted
speculation®
In order to determine whether an expeiham is admissible, the Court performs a two-
step analysis. “[A] district court must [firafptermine if the expert’s proffered testimony . . .
has ‘a reliable basis in the knowledaed experience of his discipline."To determine
reliability, the Court must assess “whetliee reasoning or nleodology underlying the
testimony is scientifically valid® Second, the district court mustther inquire into whether
the proposed testimony is sufficientielevant to the task at hanfl.An expert opinion “must
be based on facts which enable [him] to expaeseasonably accurate conclusion as opposed to

conjecture or speculation . . .safute certaintys not required.” And it is not necessary to

prove that the expert is “ingigtably correct,” but only thahe “method employed by the expert

’Fed. R. Evid. 702.
3Mitchell v. Gencorp In¢.165 F.3d 778, 780 (10th Cir. 1999).

“Norris v. Baxter Healthcare Corp397 F.3d 878, 884 (10th Cir. 2005) (quotDaubert v. Merrell Dow
Pharm., Inc, 509 U.S. 579, 592 (1993)).

°BG Tech., Inc. v. Ensil Int'| Corp464 F. App’x 689, 703 (10th Cir. 2012).
®1d. (quotingDaubert 509 U.S. at 597).
"Dodge v. Cotter Corp328 F.3d 1212, 1222 (10th Cir. 2003).



in reaching the conclusion is scientificadigund and that the opiniasmbased on facts which
satisfy Rule 702’s reliability requirement.”

Daubertsets forth a non-exhaustive list of fouctiars that the trial court may consider
when conducting its inquiry under Rule 702: (1)ettter the theory used can be and has been
tested; (2) whether it has been subjected & peview and publication; (3) the known or
potential rate of error; and (4) genlemaceptance in the scientific communitBut “the
gatekeeping inquiry must be tiedtte facts of a particular cas®.”

It is within the discretion of the triabart to determine how tperform its gatekeeping
function undeDaubert** The most common method for fulfilling this function iBaubert
hearing, although it is nepecifically mandatetf. In this case, the parties have not requested a
hearing. Théaubertissues have been fully and thoroygbtiefed by the parties. The Court
has carefully reviewed the ext@rsexhibits filed with the motions, including the written reports
submitted by the experts, and finds this review is sufficient to render a decision without
conducting an evideiary hearing.

B. Discussion

The Government moves to exclude thesedion opinions of three experts offered by
Plaintiff in opposition to summanudgment: Lawrence Amsel, M.D.; Michael H. Allen, M.D.;
and Steven E. Bruce, Ph.D. The Governnage®ts not challenge the qualifications of these

experts, nor the relemae of their opinionsThe Government objects that their opinions are

¥d.
Daubert 509 U.S. at 593-94.
% umho Tire Co. v. Carmichaes26 U.S. 137, 150 (1998) (quotations omitted).

“Goebel v. Denver &io Grande W. R.R215 F.3d 1083, 1087 (10th Cir. 200B)pco, Inc. v. EOG Res.,
Inc., No. 14-1065-JAR, 2016 WL 6610896, at *8 (D. Kan. Nov. 9, 2016).

12Goebe) 215 F.3d at 1087.



conclusory and thus fail to meet ttediability standards under Rule 702 dbdubert The
Government maintains that because there wefaate or data presented to these experts about
the period between January 2010, when William hasisdischarged from the VA, and March
2010, when William’s suicide occurred, their opinions on causation are “conclpserglixit”

Under Missouri law, to demonstrate causatioa wrongful death caséa plaintiff must
show that the negligence of the defendant ‘directly causedirectty contributed to cause’ the
patient's death?® In the context of suicide, Plaintiff mtbe able to offer evidence of proximate
causation—that “suicide was ‘thetneal and probable consequenoéthe injury he suffered at
the hands of the defendarif.”Such evidence will require expéestimony if there is no other
direct evidence of causation presertedtf Plaintiff produces evidence “that the suicide resulted
from the injury, the claim then can be submittedhe jury to decide as a question of fact,
whether the suicide is a direcstdt of the defendant’s negligenc.”As described below, the
Court finds that each of Plaintiff's three expepinions on causation are admissible under Rule
702 andDaubert.

1. Dr. Amsel

Dr. Amsel is a medical doctor licensed to piccin New York, and is board certified in
psychiatry. He teaches clinigadychiatry at Columbia University, is a research psychiatrist at
New York State Psychiatric Institute, and isadiending psychiatrist 8dew York Presbyterian

Hospital. He is familiar with the standards of care at VA Hospitals, particularly those for

BKivland v. Columbia Orthopaedic Grp., LLB31 S.W.3d 299, 306 (Mo. 2011) (en banc) (quoting
Callahan v. Cardinal Glennon Hos@63 S.W.2d 852, 865 (Mo. 1993) (en banc) (alterations omitted)). This Court
previously determined that Missouri law applies in this c&seDoc. 33.

MKivland, 331 S.W.3d at 309 (quotir@gallahan 863 S.W.2d at 865).
Bd.
9d. at 310.



treatment of PTSD in veterarand for the prevention of suicide. The Court finds Dr. Amsel is
gualified to render an opinion onetlapplicable standard of caesd on causation in this matter.

Dr. Amsel reviewed William’s VA medical records from February 25, 2005 through
January 7, 2010—the last time he attended an appent there. Dr. Amsel spends seven pages
of his report reciting these medical records, exjlaining the areas in uwdh he believes the VA
failed to meet the applicable standard of care in treating William. He then itemizes ten ways in
which he believes the VA deviated from the staddd care in treating Wiam. Only after this
lengthy recitation does Dr. Amsel opine on causation:

Based upon my review of the foregoing medical records, it is my
opinion (expressed with a reasoleatlegree of medical certainty)
that the VA deviated from andIféelow the acceptable standard

of care in its treatment of William Paul Draughon. It is my opinion
that more likely than not, with a reasonable degree of medical
certainty, William Paul Draughos’deteriorated condition and
suicide were the direct result thfe VA's failure as aforesaid.

The parties dispute whether Dr. Amsel’s opimis “based on sufficient facts or data and
is the product of reliable priiples and methods, and if thermmiples and methods have been
applied reliably to the facts of the cas®.The Government maintains that Dr. Amsel fails to
explain the basis for his opinion that William'sraition deteriorated after he was treated by the
VA in January 2010, and that he fails to tak® account any of the fact-withness depositions
describing events on March 17 and 18. In otdeneet the necessatgusation standard under
Missouri law, Plaintiff need only show that William’s suicide was a probable and natural

consequence of the VA’s negligence. Afieing through five yearsvorth of VA medical

records, Dr. Amsel explained the myriad waysvhich he believes, within a reasonable degree

"Doc. 133-2, Amsel Op. at 9.

8Blanchard v. Eli Lilly & Co, 207 F. Supp. 2d 308, 317 (D. Vt. 2002) (discussing how to assess
psychiatric expert testimony undeauber).



of medical certainty, the VA fell below the standafcare in its treatment of William’s PTSD.
Included in these deviations are (1) the VA&Edion to lower William’s suicide risk level in
December 2009 with no explanation, and (2) ilsifa to monitor William after he completed an
addiction recovery program through the VA, iolation of VA policy. The Court finds that Dr.
Amsel is qualified to render an opinion thag MA'’s failure to meet the standard of care
required to treat William’s PTSD proximately cadshis suicide, based on his review of the
medical records. While it is true that Dr. Aet did not review the deposition testimony from
fact witnesses about the events immedigbedceding William’s March 18, 2010 suicide, this is
a gap that goes to the weight and the admissibility of his testimony.

2. Dr. Allen

Dr. Allen is a medical doctor who is boarertified in psychiatry, and was previously
board certified in addictions. He is a ProfessioPsychiatry and Emgency Medicine at the
University of Colorado School of Medicine, attending physician at the Colorado Depression
Center, a consultant at the University ofl@ado Hospital, and Medical Director of Rocky
Mountain Crisis Partners. He has worked extaxigiwith suicidal patients, performing research
and developing guidelines for suieidcreening. He is currently involved in a study of suicide
screening in military hospitals through Denver’'s VA Mental lliness Research Educational and
Clinical Center. The Court has reviewed Dr. Allentedentials and finds that he is qualified to
render an opinion in this case on the applicatdedard of care, and on the cause of William’s
suicide.

Similar to its objection to Dr. Amsel’s opon, the Government args that Dr. Allen’s
opinion cannot be evaluated for reliability besae fails to explain the premise for his

conclusion that William’s condition deteriorateddre his suicide, and because he fails to



discuss events that occurred on March 1718)@®?010, immediately preceding the suicide. The
Government also objects to Dr. Allen’s rebluteport to its own expé Christopher Ticknor,
M.D., and to his supplemental report addressing of the VA provider’s deposition testimony.

As to Dr. Allen’s primary report, the Codmds that the Government’s objections must
be overruled and denied for the same reasons egplas to Dr. Amsel. Similar to Dr. Amsel’s
report, Dr. Allen explains idetail how William’s medicalecords reveal breaches of the
standard of care that should have appliedisdreatment, with particular focus on his
treatment in late 2009 and ea#§10. And like Dr. Amsel, Dr. Ken identified several ways in
which the VA failed to properly address William’s PTSD, and assess and treat his suicide risk.
Dr. Allen echoed Dr. Amsel's assessment that the VA’s decision to reduce William’s suicide risk
assessment in December 2009 was not supportdeebyedical evidence, causing a reduction in
services and treatment during the critical transition time after completing residential substance
abuse treatment. Dr. Allen also opines thatfAenas separately obligated to perform outreach
to William when he missed appointmentdiich was not sufficiently performed by VA
professionals in this case. Rdlen opines that these failures cadi$gs condition to deteriorate.
Dr. Allen reviewed Corey Draughon’s depositibanscript, William’s brother who was present
on the date of his suicide, anatholice reports from the night tife suicide. To the extent the
Government contends that Bdlen’s opinion is not credibleecause it does not sufficiently
take into account evidence about William’s comditin March 2010, that is an issue of weight
over admissibility, which the trier of fact is entitled to determine.

Dr. Allen’s rebuttal report addresse®siiic opinions rendered by the Government’s
expert Dr. Ticknor. The Government arguest tBr. Allen’s rebuttabpinion is unreliable on

two grounds: (1) Dr. Allen’s contention that Willeexhibited PTSD symptoms at the time of



his death is not based on any reference to fadtee record; and (2) DAllen fails to support
his conclusion that although a “precipitant”’svavolved in William’s suicide, it alone would
not have caused William’s suicide.
In paragraph 2 of Dr. Ticknor’s report, ets forth the basis for his opinion that the

VA'’s treatment of William did not cause his deatbne of the grounds for this opinion is that
the records he reviewed are devoid of anytiarthat William exhibited symptoms of PTSD or
depression on the day or nightto$ suicide. He opines thidie last evidence of suicidal
thoughts is from October 2009. Dr. Allen reachatifferent causation opinion in his primary
report, which this Court has eldy determined to be admissible.the rebuttal report, Dr.
Allen challenges Dr. Ticknor’s focus on the time period immediately preceding William’s death.
Dr. Allen contendshat Dr. Ticknor

uses the absence of evidence framgualified lay people to assert

that Mr. Draughon was asymptomadicthe moment of his death.

This speciously would require thamnly symptoms occurring at a

given moment in time contributdt would further require a level

of expertise and opportunity examine Mr. Draughon that lay

people in his environs could not possEss.
The Government objects to this opinion, arguireg r. Allen provides fio apparent discussion
of causation, nor any explicit statements altbetevents of March 18, 2010.” The Government
also objects that Dr. Allen faite explain what symptoms elieved were occurring, and how
those symptoms resulted from a breach of thedstal of care. But, as already discussed, Dr.
Allen extensively explained his opinion in fstial expert report. His rebuttal report
consistently criticizes Dr. Ticknor for aluating William’s symptoms only immediately

preceding his death. Dr. Allen’s opinion, in costras that William’s medical records evidence

a longstanding battle with PTSD and depression that were aggravated by alcohol dependence.

¥Doc. 133-4, Allen Rebuttal Op. at 3.



He opines that William’s suicide risk level was reduced in contravention of VA guidelines,
leading to his discharge withadequate preparation and follays- Dr. Allen opines that these
failures led to William’s alcohol relapse and aggttad his suicide risk. The Court finds that
these opinions are sufficiently reliable to bengsbible, and that the Government’s objections go
to the weight and not thedmissibility of his opinion.

In paragraph 3 of Dr. Ticknor’s report, he opines that “[a]lcohol abuse and long-standing
impulsivity were the causes of Will Draughonsath, and not a failure by doctors and staff at
the VA Healthcare System to treat NDraughon’s depression and PTSS.Dr. Ticknor sets
forth in this paragraph several reasonghigropinion, calling William’s “conscious, deliberate
relapse of alcohol abuse . oupled with an accusation from lgslfriend . . . that [he] was
cheating on her” as tpcipitating factors?* Dr. Ticknor maintains William’s alcohol
dependence was independent from his PTSDdapdession; he disagreegh Dr. Amsel and
Dr. Allen’s opinions that William'’s alcohol depemd= was related to his PTSD and was used as
a form of self-medication. He further conteniiat the level of alcohol in William’s system at
the time of his death evidences a conscibersion not to comply with the medical
recommendation of abstaining from alcohol.

The second portion of Dr.lken’s rebuttal opinion challenged by the Government rebuts
this paragraph of Dr. Ticknor’s opon, and therefore must be viewmdthat context. Dr. Allen
contends that Dr. Ticknor’s opinion that Williasralcohol dependence is unrelated to his PTSD
and depression is not supported by the evidenbg tre VA’s own standards for treatment. He

explains:

Doc. 138-4, Ticknor Op. at 13.
Ad.



His evidence for this again is simply statements by lay witnesses.

He should produce a methodology for his assertion that “Mr.

Draughon was alcoholic indepemdly of allegedly self-

medicating depression or PTSDThe fact that Mr. Draughon was

alcoholic is uncontroverted sopeated evidence on this point

simply reinforces the percépn of Dr. Ticknor’s bias.

The fact that there was a pratamt is also uncontroverted and

unsurprising. Precipitants can [c] interact with any and all

disposing conditions but precipitardlone are insufficient to result

in suicide or the suicide rateould clearly be much higher.

Reciting Mr. Draughon’selationship historyvould actually seem

to undercut Dr. Ticknor’'s argumettitat this disruption would be

sufficient to cause a fatal attempt. But again, whatever Mr.

Draughon’s history, it was or shauhave been known to the VA

and understood as another potenigk factor in a high risk

individual >
The Court has reviewed Dr. Allen’s primary rep@t. Ticknor’s report, ad Dr. Allen’s rebuttal
report and finds that his rebuttal repon this point has sufficient inda of reliability. It is clear
from the context of his report’s response to Ticknor’s assertions th&r. Allen’s precipitant
reference is to Dr. Ticknor’'s discussion in pargrd of his report to “@cipitating factors”: i.e.
William’s use of alcohol coupled with the argent with his girlfriend on the night of his
suicide. Dr. Allen sufficiently explains througlttchis primary report, as well as the rebuttal
report, that in his experience, and accordingAoguidelines, alcohol dependence in a case like
William’s is related to his PTSD and depressiorg that the combination of these factors, which
he contends were inappropriately treated, led to William’s suicide.

Dr. Allen submitted a supplemental report addressing deposition testimony of George

Dent, Ph.D., who testified that he had telepha@oictact with William after his discharge when

William failed to contact him for a follow-up apmbment. The Government argues that Dr.

Allen’s supplemental report is flawed becaastbough “Dr. Allen explains what he felt was

#Doc. 133-4, Allen Rebuttal Op. at 3.

10



wrong with this call . . . he never even attésnp explain how or why it caused William’s
suicide.” But Dr. Allen’s suppleantal report, by its terms, was notended to address how this
call caused William’s suicide. It was “intendedctwver only the deposition of Dr. Dent.” Dr.
Allen explained how the phone call Dr. Dent dissed in his deposition did not change Dr.
Allen’s opinion that the VA failed to meet theastlard of care requiredrféollow-up of suicidal
patients who miss appointments. The Coedlities to exclude Dr. Allen’s supplemental
opinion.

In sum, the Court finds that Dr. Allendgpinions have a reliable basis in the knowledge
and experience of the psychiatry professiaoml specifically psychiatsis who specialize in
suicide screening and prevention. The Government’s objections to Dr. Allen’s opinions are
classic weight over admissibility challenges, anelthus denied. “Vigorous cross-examination,
presentation of contrary evidence, and adnefstruction on the baen of proof are the
traditional and appropriate means of attacking shaky but admissible evidénce.”

C. Dr. Bruce

Steven E. Bruce, Ph.D. is a licensed clingstchologist who is Déector at the Center
for Trauma Recovery, Director of Clinicaldining, and Associate Professor of Psychological
Services at the University of BBouri-St. Louis. The Court findlsat he is qualified to render an
opinion on the issues of standafdcare and causation in this easThe Government challenges
Dr. Bruce’s expert and rebuttadports on the same ground discussed above with reference to Dr.
Amsel and Dr. Allen. It contends that Dr. Bel& opinion lacks reliability because it fails to
connect the alleged breaches of the standacdrefhe identifies with William’s suicide. The

Government provides a one-paragraph quataionmarizing Dr. Brce’s causation opinion,

ZDaubert v. Merrell Dow Pharm., Inc509 U.S. 579, 596 (1993).

11



and makes the conclusory and incorrect assertetrhtnfails to explaior discuss the basis for

his causation opinion. But Dr. Bruce has provide@@ensive report thaxplains the basis for
his standard of care and causation opinidds.reviewed William’s medical records, VA

practice guidelines and other VA documentsyall as some deposition testimony. He reaches
similar conclusions as Dr. Amsel and Dr. Allethat the VA did not adhere to its own policies
and standards in treating Willrds PTSD and alcohol dependaen Significantly, Dr. Bruce
identifies an error in William’s PTSD checklistssessment one week prior to his discharge from
the December inpatient treatment. He opinesttitetecision to discharge William may have
been, at least in part, due tastmistake. Dr. Bruce addresses the many risk factors that should
have been apparent to VA personnel when trgatiiliam in late 2009, as well as violations of
VA policies regarding contactingeterans after they miss follow-up appointments. After
approximately seven pages of opinions analy#gevidence, Dr. Bruce sets forth his “strong
opinion” that William did not receive adequate treatment at the VA, and that if he had received
proper treatment, it could have changed the caamdeoutcome of his lifeHe contends that the
VA'’s errors “were significant fetors that contributed to hssicide on March 18, 2010. In my
opinion, Mr. Draughon'’s failure to reger as well as his eventuaicdde were a dect result of

the VA not adhering to their own glglines and standards of café.”

Similar to its objections to the other expereports, the Government maintains that Dr.
Bruce’s causation opinion is deficient becatisies not address events that transpired on
March 17 and 18, 2010. As already discussed, that@inds that this objection goes to the
weight and not the admissibility of the experdpinions. It is thus oveuled and denied. Dr.

Bruce’s opinion meets the reliability standards thatCourt applies in its role as gatekeeper.

#Doc. 133-6, Bruce Op. at 8.

12



Il. Motion for Summary Judgment

A. Standards

Summary judgment is appropigaif the moving party demonstrates “that there is no
genuine dispute as to any maafact” and that it is “entitletb judgment as a matter of lak"”

In applying this standard, the Court views #vedence and all reasonable inferences therefrom
in the light most favordb to the nonmoving parfy. “There is no genuine [dispute] of material
fact unless the evidence, consttue the light most favorable to the non-moving party, is such
that a reasonable jugould return a verdidor the non-moving party”® A fact is “material” if,
under the applicable substantivevjat is “essential to the prep disposition of the clain® A
dispute of fact is “genuine” if ttere is sufficient evidence on easitle so that a rational trier of
fact could resolve the issue either way.”

The moving party initially must show the ahse of a genuine dispute of material fact
and entitlement to judgment as a matter of ¥avn attempting to meet this standard, a movant
who does not bear the ultimate burden of pesismeat trial need not negate the nonmovant’s
claim; rather, the movant need simply point twuthe court a lack afvidence for the nonmovant
on an essential element of the nonmovant's cfaim.

Once the movant has met the initial burdéshowing the absence of a genuine dispute

*Fed. R. Civ. P. 56(a).
%City of Herriman v. BeJI590 F.3d 1176, 1181 (10th Cir. 2010).

?'Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004) (citiAgderson v. Liberty Lobby, Inc
477 U.S. 242, 248, 255 (1986)).

ZWright ex rel. Trust Co. of Kan. v. Abbott Labs., |@59 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Incl144 F.3d 664, 670 (10th Cir. 1998)).

2Adler, 144 F.3d at 670 (citingnderson477 U.S. at 248).

3Spaulding v. United Transp. Unipa79 F.3d 901, 904 (10th Cir. 2002%rt. deniecb37 U.S. 816 (2002)
(citing Celotex Corp. v. Catretdd77 U.S. 317, 322-23 (1986)).

3adams v. Am. Guar. & Liab. Ins. G@33 F.3d 1242, 1246 (10th Cir. 2000) (citikdler, 144 F.3d at
671);see also Kannady v. City of Kiowg00 F.3d 1161, 1169 (10th Cir. 2010).

13



of material fact, the burden shifts to the nonmopagy to “set forth specific facts showing that
there is a genuine issue for tridf."The nonmoving party may not simply rest upon its pleadings
to satisfy its burde®® Rather, the nonmoving party must “atth specific facts that would be
admissible in evidence in the event of trial fraich a rational trier ofact could find for the
nonmovant.®* In setting forward these specific fadtse nonmovant musdentify the facts “by
reference to affidavits, depdsin transcripts, or specific exhibits incorporated ther&in.”

Finally, summary judgment is not a “disfavongacedural shortcliton the contrary, it
is an important procedure “designed to secuegubt, speedy and inexpensive determination of
every action.®®

B. Factual Background

1. Hearsay Objections to the Police Report

Before reciting the uncontroverted facts irs tthmatter, the Court must rule on one other
evidentiary issue—Plaintiff's heangsabjection to Defendant’s Exhibit & the police report
prepared by Kansas City, Missouri police offecafter William Draughon’s suicide. Plaintiff
objects that the exhibit is inadmissible hearsahiwihearsay. The Government responds that

the witnesses’ statements in each reporthgapresented in an admissible form at tfal.

%2Anderson477 U.S. at 256Celotex,477 U.S. at 324Spaulding 279 F.3d at 904 (citinpatsushita Elec.
Indus. Co. v. Zenith Radio Cor@.75 U.S. 574, 587 (1986)).

*Anderson477 U.S. at 256ccord Eck v. Parke, Davis & C®56 F.3d 1013, 1017 (10th Cir. 2001).

3Mitchell v. City of Moore, Okla218 F.3d 1190, 1197-98 (10th Cir. 2000) (quotaiter, 144 F.3d at
670-71);see Kannady590 F.3d at 1169.

*Adler, 144 at 671.

%Celotex,477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
¥Doc. 131-16.

¥SeeFed. R. Evid. 805.

14



Summary judgment evidence need not hafsitted ‘in a form that would be admissible
at trial.”*° But “the content or substanceth& evidence must be admissib{®.Under Fed. R.
Civ. P. 56(c)(2), a party may object on this basthat the material “cannot be presented in a
form that would be admissible in evidence.dd&ed, as the advisocpmmittee notes to the 2010
Federal Rule amendments explain: “The burdemithe proponent to shatlvat the material is
admissible as presented or to explaimadmissible form that is anticipated.*The
requirement is that the party submitting the exick show that it will be possible to put the
information, the substance or contenthaf evidence, into an admissible forfA.'With respect
to hearsay, the proponent of the evidence mukeresame showing that the substance of the
evidence would be admissible aatiby either demonstrating thah exception applies, or that
the declarant would testify to the document’s contéhts.

Plaintiff objects to the Government’s rel@non two witness statements in the report:
Jennifer Moran and Corey Draughon (“Corey”). e[Btatements are undoably hearsay within
hearsay. The officers’ statements in the reprtout-of-court written statements, offered to
prove the truth of the matter assertédAnd Moran and Corey’s statements are hearsay within
hearsay—they too are offered foettruth of the matter asserted.

As to the first level of hearsay, the Goveient does not indicate that the officers who

completed the report would testify at trial. e, the Government urgist the report falls

3Brown v. Perez835 F.3d 1223, 1232 (10th Cir. 2016) (quofiitgvizo v. Adamst55 F.3d 1155, 1160
(10th Cir. 2006)).

“9d. (quotingArgo v. Blue Cross & Blue Shield of Kan., In€52 F.3d 1193, 1199 (10th Cir. 2006)).
“IFed. R. Civ. P. 56 advisory committee’s note to 2010 amendment.

“?Brown, 835 F.3d at 1232 (quoting 11 James Wm. Moore et al., Moore’s Federal Practice—Civil § 56.91
(3d ed. 2015))see O’Connor v. William$40 F. App’x 747, 750 (10th Cir. 2016).

43See Brown835 F.3d at 1232-33.
“SeeFed. R. Evid. 801(c).

15



under the public records business records exceptions to teansay rule. The Court disagrees.
A statement may qualify for thmublic records exception where:

(A) it sets out:

() the office’s activities;

(i) a matter observed while undetegal duty taeport, but not

including, in a criminal case, a matter observed by law-

enforcement personnel; or

(i) in a civil case or against ¢hgovernment in a criminal case,

factual findings from a legally #loorized investigation; and

(b) the opponent does not show that the source of information or

other circumstances indicate a lack of trustworthifigss.
The statements upon which the Governmentgefiehe Police Report are not the officers’
observations, nor their factual findings or opims from a legally atorized investigatiofi® The
statements are those made to them by the witnesses. The Government has not shown that these
statements qualify under the piglilecords exceptions.

Nor has the Government demonstrated tiatousiness records exception applies. That
exception may apply to reports preparethie normal course of law enforcement
investigations” But similar to the pulz records exception, this egption does not apply when
the declarant is not acting in the regular cowfdeusiness. The advisory committee notes use
the example of a police report’s statement that includes a statement by an informant to

demonstrate an instance where “an essemntiaidi broken” because “the supplier of the

information does not act in the regular cour€eWith such statements in a police report, “the

“*Fed. R. Evid. 803(8).

“*See United States v. Tayld62 F.3d 1023, 1026 (8th Cir. 2006) (“the [police] report was inadmissible
because it did not contain whatIB@03(8)(C) makes admissible—'factdiadings resulting from an
investigation.™);Walker v. City of Okla. CityNo. 98-6457, 2000 WL 135166, at *8 (10th Cir. Feb. 7, 2000)
(finding third-party statement in a ljjxe report was inadmissible hearsay).

“’Fed. R. Evid. 803(6)see Haskell v. U.S. Dep'’t of Agri®30 F.2d 816, 819 (10th Cir. 1991).

“8Fed. R. Evid. 803 advisory committee notes.
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officer qualifies as acting in the rdgucourse but the informant does n&t.Similarly, here the
police report’s recitation of witss statements does not meet the business records exception to
the hearsay rule.

Because the Government has failed to stiesubstance of this evidence can be
presented in an admissible form at triag ourt must exclude this evidence on summary
judgment?®

2. Uncontroverted Facts

The following facts are uncontroverted, stiputhter viewed in the light most favorable
to Plaintiff as the nonmoving party. William &rghon (“William”) enlisted with the Marines in
February 2001, and was honorably dischargdeeloruary 2005. While in the Marines, William
served a seven-month combat tour in lttzf ended on or around October 2004. He was a
squad leader for at least part of his tour aglr While there, William was exposed to fire fights
and improvised explosive devices (“IED”). IHsported that members bis squad died during
his tour in Irag, and he expredseelings of guilt and respondity for their deaths. William
kept their dog tags around the mirror of higcle. His brother Corey recalls William telling him

about having to “go into the enemy’s huts, hommued whatever they call them over there, and he

“9d.; see also United States v. GoI®9 F. Supp. 1459, 1461 (D. Kan. 1990) (declining to apply business
records exception to police repodntaining witness statement).

*The Government did not indicate that it intends to call Officers Heinen or Borkowski to testify about their
reports, and the Court will not assume that the Government intends to do so. If the Government does ultimately call
these officers, it would remove one lapéhearsay, and it may be able tegent Corey and Moran’s statements if
it demonstrates that a hearsay excepéipplies. Under these circumstas, the Court agrees that Corey’s
statements may be introduced in an admissible form through his own testimony. Moran could not testify in person
at trial, as she is now deceased. The Court woulddruott her statements undeetéxcited utterance exception
about events that transpired the day before his suiditbr would the Court adtrMoran’s statements that
constitute further hearsay about William’s past statemeiotst aicide or his PTSD diagnosis. The only statements
by Moran that would be admissible undlee excited utterance exception aresénthat describe the “startling event
or condition, made while [she] was under the stress or excitement that it caused.” Fed. R. EVid.T8@3Cburt
is not persuaded that the residual exception applies to Moran’s statement. Under Fed. R. Evid. 80i&rda stay
qualify under the residual exception where anothersiagagxception does not apply and “the statement has
equivalent circumstantial guarantees of trustworthiness.” The Court cannot find such guarantees in this statement,
particularly given the officer’s stated impression thatr&fowas intoxicated at the time she made her statement.
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had to kill them before they would kill himAnd some of them would be women, children, and
it was either his life or theirs’® William received a citation for heroic service during his service
in Irag.

Upon returning to the United States in October 2004, William reported symptoms
consistent with PTSD, and was ultimately diagnasetiaving PTSD at the time of his discharge
from military service. At that time, and onlifaary 10, 2005, William stated to the U.S. Marine
Health Care Provider his inteon to seek out help through the VA for disability and for his
PTSD. In 2008-2009, William had three faikdcide attempts: (1) in 2008, by placing a
hangman’s noose over a beam in his basement; (2) in January 2009, when he tried to shoot
himself in the head and missed; and (3August 2009, by overdosing on his medication.

Between February 2005 and August 26, 209Bljam attended mental-health
appointments at the Veterans Affairs Kansdg Medical Center (“K&/A”) on five occasions:
August 4, 2005; April 7, 2008; December 2608; January 20, 2009; and March 31, 2009. He
was hospitalized at the KCVA from Auguad, 2009, until September 2, 2009, and from October
4, 2009, until October 7, 2009. William attendee 8ubstance Abuse Residential Recovery
Treatment Program (“SARRTP”) at the KCMfom October 7, 2009, until October 28, 2009.
Then, from November 18, 2009, until Janu@yy®010, William attended the Psychiatry and
Addiction Recovery Treatment (“PART”) &gram at the Leavenworth VA in Kansas.

Relevant VA Policies and Procedures fire Treatment of PTSD and Substance Abuse
Disorders

The VA has a procedure in place for identifypegients at high risk for suicide. It
contains “carefully defined criteria for high riskicide” and references the warning signs and

high-risk criteria described ithe “Suicide Risk Assessme@uide Reference Manual.” The

5IDoc. 140-9 at 61:14-62:24.
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“Suicide Risk Assessment Guide Reference Mdnnaludes a list of nonexhustive factors that
may increase a person’s risk for suicid&me of the factors on this list are:
» Current ideation, intent, plan, access to means
* Previous suicide attempt
 Alcohol/substance abuse
» Current or previous hisyaof psychiatric diagnosis
* Impulsivity and poor self-control
* Recent losses—physical, financial, personal
* Recent discharge fromiapatient psychiatric unit
» Co-morbid health problems
Additionally, the VA issued a memo @wpril 24, 2008, providing guidance to the
Suicide Prevention Coordinator (“SPC”) for idéyitng and treating patients at high risk for
suicide. The memo requires SPCs to repertain patients as high risk. Among other
requirements:
Patients, who are admitted for hdsfization as a result of a high-
risk for suicide ideation, must Ipdaced on the high-risk list, and
kept on the list for a period of ktast 3 months after discharge.
They must be evaluated at leasekly during the first 30 days
after discharge. Other patients identified as surviving a suicide
attempt and those who are placed on the high-risk list for other
reasons should also be evaluated at least weekly for at least the
next montt?
The policy outlined in the April 24, 2008 memo also requires that such patients have a care plan
including monitoring for suicidality and periodsiaotreased risks. This plan must include

specific processes of follow-up for missed appointments. In addition, there must be a written

safety plan with specific features outlined ie folicy, including a list of “situations, stressors,

5Doc. 139-17 1 4.
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thoughts, feelings, behaviors and symptomsgshggest periods of increased risk, as well as
step-by-step descriptions afing strategies and help-seekb®haviors that can be used at
these times?>?

The VA's Clinical Practice Guideline foréhlManagement of Post-Traumatic Stress
provides in part:

Effective PTSD treatment is extremely difficult in the face of

active substance use problems unless the substance use[] disorders
are also treated. Most often, attempts to address substance
problems should proceed concurrentligh the direct management

of PTSD. However, in cases einthe substance use is severe,
substance use may require initiatment and stabilization before
progressing to PTSD care (e.g.tipat requires detoxification

from opiates) . . >*

On July 18, 2008, the VA issued a directivganeling the use of tiant record flags
(“PRF") to identify patients at high risk for suicide. “The primary purpose of the High Risk for
Suicide PRF is to communicate to VA staff thateteran is at highgk for suicide and the
presence of a flag should be consédewhen making treatment decisions. This flag pops up
in the patient’s electronic medical record brefa health care providean access the record.
The VA directive makes clear that

a PRF is limited to only those patients at high risk, and only for the
duration of the increased risk fewicide. The PRF is removed as
soon as it is clinicallyndicated to do so. This is especially
important to minimize the riséf undue stigmatization for the

patient, and to maintain the value of the PRF system as an alert to
immediate clinical safety concerrfs.

=1d. 1 5(H)(1).

*Doc. 139-9 at B-23.
*Doc. 139-15 1 2(a).
*9d. 7 2(b).
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The directive further explains that whether a vetesadetermined to bat high risk for suicide
“Is always a clinical judgmemhade after an evaluation of rigkctors (e.g., lstory of past
suicide attempts, recent discharge from an inpatiemtal health unit), protective factors and
the presence or absence ofrmiag signs as listed on the VA Suicide Risk Assessment Pocket
Card.”
William’s VA Treatment History

William’s PTSD screens were positive at his appointments in 2006 and 2008. In 2007,
William reported a history of exposure to IEfFenades and land mines, after which he was
dazed and confused. He was referred for cortguitéor Traumatic Brain Injury (“TBI”), but a
2009 notation in his medical recdrdlicates that he “did not conie for exam at that time>®

On March 31, 2009, William told a VA psychiatrtktat he struggled with the anniversary
of losing some of his buddies in Iraq, and thaaleays drinks heavily on that date in early
April. The psychiatrist indicated ims notes that William suffered from PTSD.

August 28, 2009-Septembgy 2009 Hospitalization

William was hospitalized at the KCVA forfirst acute stabilization from August 28,
2009, until September 2, 2009. On August 27, 2W8iam drank alcohol despite being on
Antabuse, dressed himself in camouflage, blackémnethce, and got a keif After police were
called, William ran from them and eventually wakeinside his dog house. He reported that he
had been drinking earlier thatening after finding some medadad newspaper articles about
the war.

The next morning, on August 28, William’s girlfriend’s mother took him to the KCVA.

He admitted to suicidal ideati “off and on recently with thoughbf shooting himself or going

57d. 7 2(d)(2).
58Doc. 131-2 at USA_000534.
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off a bridge.® He admitted to thinking of harming himself, and that he had a plan. He reported
that “he was driving his truck last night ‘vefigst and looking at sortteng to crash into.”°
William reported that he had “horrible PTS®mptoms,” including intense flashbacks of his
friends dying, and “things that he had to doidigithe war.” He reported drinking heavily to
self-medicate. Dr. Demark, William’s principgaeating VA Psychiatrist, opines that William
was using alcohol to try to covap or treat his PTSD symptoms.

William told a nurse about a prior suicidigeanpt, “to shoot myself, had the gun to my
chin and the gun went off but missed rfit.He told VA providers that he had also recently
attempted suicide, when he carried around agldaplin, told everyone to leave him alone, drank
alcohol, and overdosed on his medications girlfriend found him unresponsive, and he was
taken to another hospital and treated. William’s suicide risk assessment screen was positive, and
VA providers set a high-risk flag for suicidaghavior in his eleatnic record on August 28,
2009. There are references in the medeabrd between August 26d October 4, 2009 to
William’s suicide safety plan, however the detaildhaf plan are not included in that record.

On August 31, 2009, the VA staff provided William with information about the SARRTP
for after discharge. SARRTP is a residentiabtglitation program for treating substance abuse
disorders. The SAARTP also provides dareany co-morbidly occurring psychological
conditions, including PTSD. William stated he v interested in the program because he was
already enrolled in an tpatient substance abuse treatment program.

On September 1, 2009, VA staff provided William with information about the VA's

Stress Disorders Treatment Program (“SDTP”) in Topeka. This program is offered to “veterans

*d. at USA_00627.
9d. at USA_00598.
®Doc. 139-2 at USA_00613.
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and active-duty soldiers who have experiencédary-relatel trauma (e.g. combat trauma,
military sexual trauma, other traumatic assadultat has led to [PTSD], depression, substance
abuse, and other life difficultie$? It is a seven-week “intensive inpatient program designed to
help veterans decrease symptoms, improve thelitgjoélife, enhance deéesteem, return to
work or school, and reintegratetivtheir families and communitie§* Admission to the

program requires thirty days of sobriet®n September 2, 2009, a VA provider strongly
encouraged William to pursue admission t® 8DTP and provided him with informational
materials, including the application. AlthoughINMa&m expressed a desire “to enter the program
ASAP,” he had not attained thirty days obsiety by September 2. William was discharged on
September 2 to outpatient treatment.

Post-September 2, 2009 Outpatient Treatment

Between his discharge on Septembem®, @ctober 4, 2009, VA praders had at least
four in-person contacts with William. During this timeframe, VA providers also attempted to
call William on at least five occasions regaglhis condition, but had to leave voicemails.
William later admitted that he received these voicemails, but chose not to return them.

On September 16, 2009, William met with Dr. Demark, and his PTSD GAF score was
recorded as 50. The GAF score is used to daterthe severity of a ¥eran’s impairment of
functioning caused by PTSD. It helps the Wétermine the veteran’s percentage of
compensation. A score between 41 and 50 indic@éevere symptoms (e.g., suicidal ideation,
severe obsessional ritualseduent shoplifting) OR any seus impairment in social,

occupational or school functioning ge.no friends, unable to keep a joB.”

%Doc. 139-5 at 3.
4.
54Doc. 139-6.
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On September 30, 2009, William met with Dr. Demark again, and reported an incident
one evening that week when henwveut drinking at a bar, drevhome, and was verbally abusive
to his girlfriend. William had stopped taking medication, and did not remember the events
from that evening.

On October 2, 2009, William met with a VA Suicide Prevention case manager, and
expressed his continued interest in the SDTdg@mM, but indicated he was not ready to fill out
the application.

October 4, 2009—-October 7, 2009 Hospitalization

William was hospitalized at the KCVA for hé&cond acute stabilization from October 4,
2009 until October 7, 2009. On October 4, 2009, at 2:09 a.m., the Kansas City Police
Department brought William to the KCVA emergy room, because “[a]pparently he ha[d]
medication today and began having flashbacks,” and was positive for alcohol. The prior
evening, William had been drinking around a campfire with a buddy and talking about the war.
He admitted to VA providers that he had st ideations and was admitted for “mood and
medication management and [alcohol] det®x ¥Vhile at the hospital, William rammed his head
into a Plexiglas window, and had to be restraibpgafficers. He told/A Providers on October
5, 2009, that he wanted to attend SARRTP because his girlfriend, Jennifer Moran, would not let
him return home without seeking help. Tmmgress notes duringishhospitalization list
William’s primary diagnosis as “Bipolar Affective Disordéf.”

SARRTP: October 7, 2009—October 28, 2009

William attended SARRTP at the KCVAdm October 7 through October 28, 2009.

While at SARRTP, William learned coping gkifor PTSD, including grounding and deep

®Doc. 131-2 at USA_00521.
®Doc. 139-2 at USA_00459, USA_479.
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breathing techniques, and reported that heprasticing these skillsvith some benefit.®’

William was elected to serve as president of the residents in SARRTP, which is a position
elected by those residents. The president talessdarship role in the program, reads the rules,
and helps get meetings started.

At the beginning of his time in SARRTP, VA providers discussed the possibility of
William attending the PART program at the Leavenworth VA, a seven-week, dual-diagnosis
program that treats veterans with both a substaibtise disorder and amt& health condition.
William was uninterested at first. But on Oogo 15, 2009, VA staff provided him with a PART
application, and on October 22, he told his VA pdevs that “he would like to go to the PART
program” because he realized that he rdéthore aftercare than just outpatiefit.He and
Moran had agreed that it was the best option for him. William completed the SARRTP program
and reported that he learned a ftite breathing techniques heasrrently using is helpful. He
still reports some anxiety, but iti®t as significant as it was befof@."He looked forward to
attending the PART program.

On October 9, 2009, while receiving in-patitnetatment in SARRTP, William told VA
staff psychologist Dr. Amalia Bullard he weagperiencing “horrible PTSD symptoms” including
flashbacks, anger and nightmares, and he dheksily to “self-mediate” his PTSD. During
the same session, William told Dr. Bullard he desired help for his PTSD and wanted to apply for
the SDTP program in Topeka, but was hawdif§iculty completing the application, which
required him to detail his traumatic combat memories. William asked Dr. Bullard to assist him

in filling out the application, making a folleup appointment with her on October 20, 2009 for

d. at USA_00393.
8d. at USA_00384.
®9d. at USA_00098.
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that purpose. There is no record that Dr. Bdllaelped William complete the SDTP application
on October 20.

On October 15, 2009, William discussed hisSBTsymptoms with two other VA health
care providers—Dr. Dent and Dr. Demark. tdkel them both that his combat experience,
particularly witnessing his friendseath in Iraq, triggers PTSD symptoms.

Post October 28, 2009 Outpatient Treatment

William returned home from October 28, 2009, until PART began on November 18,
2009. During that time, he reported remaining sober and doing well. Had William applied to the
SDTP program at this time, he would have belgble. On November 10, he reported to VA
providers that he had been working in camstion since his SARRTP discharge. He was
reminded by VA providers of the crisis hotlinenmoer, mental health walk-in clinic, and 24/7
emergency room, which he could use as needed.

PART: November 18, 2009-January 6, 2010

William attended PART at the LeavenwoiN A from November 18, 2009 until January
6, 2010. His medical record indicates that he “is admitted to PART program and will be assisted
with sobriety maintenancé® It is fairly common for a pati# to attend PART, which provides
skills for emotional regulation #t can come up during intense trauma treatment, before going
through SDTP. Dr. Huet, a PART psychiatrisst saw William on November 19, and on that
date William reported daily passive suicidal ideati-thinking that one is better off dead or has
no reason to livé" According to Dr. Huet, William had rfarther suicidal ideation, passive or
active, after that date. Also on Novemt®r William reported that he was in a stable

relationship with Moranthat she was very supportive of hiamd that he loved her. They had

Doc. 139-2 at USA_00335.

"By contrast, active suicidal ideation is wl@ne thinks about taking one’s own life.
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been in a relationship since October 2008, amdikkad together for almost one year before
William entered the PART program. He spok@otisited with Moran several times while in
the program. Dr. Huet diagnosed William with PT.SId wanted to rule out Bipolar I disorder.
William remained on the suicide high-rib&t with a current GAF score of 50.

On November 23 and 24, 2009, William exgsed a desire to go to SDTP following
PART, but he had not yet completed hpplécation. Dr. Rosinski, William’s PART
psychologist, assisted William in completing amplication to SDTP several times during his
stay at PART. By December 21, 2009, William reépdithat he believed he was ready for the
SDTP program now, and hoped to “figure out how to live with PTSD béfted December
22, he told Dr. Huet that he watill waiting to hear back reging his admission to SDTP, but
hoped to hear soon. On December 23, he disddssncial assistance tpns with a VA social
worker if he attended SDTP, including referentmesommunity resources and organizations that
could assist with his monthly bills durinige duration of this treatment at SDTP.

On December 2, 2009, Suicide Prevention @ow@tor Cherie Durkin reduced William’s
suicide risk level, and the Caiary Il high-risk flag was remaed from his electronic medical
record. Durkin and Dr. Demark testified diéatly about who was responsible for deciding
whether to remove the high-risk flag. Durkin ceterized her role as “cieal,” stating that she
merely sent the criteria for maintaining the higgiiflag to Dr. Demark to determine whether it
should remain in place because it had been appeigly 90 days since the flag had been set on
August 28, 2009. Durkin does not recall whether §oke with Dr. Demark about the decision
to remove the high-risk flag from William’s chart, but stated that as William’s health care

provider, Dr. Demark made the decision to remihna flag. Dr. Demark testified that he

"Doc. 131-2 at USA_00194-95.
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believed Durkin made the ultimate decision whether to remove the high-risk flag, and denied
making that determination, despite signing theemeflecting the flag had been removed.

Neither Dr. Huet nor Dr. Rosinkparticipated in the decision temove the suicide high risk

flag, but Dr. Huet testified that he saw no problem with removing the flag because William had
been engaged and compliant with treattrand no longer hasliicidal ideation.

On December 28, 2009, William reported that his medication was working well, and that
he was not having nightmare$sechniques he learned in tre@m were helping identify his
triggers. He rated his degsgon and anxiety as 3 and 3.5 mxdjvely on a scale of 1-10, 10
being highest.

On December 29, 2009, Dr. Huet administea PCL screening test for PTSD.

William’s score was 42, or “negative.” William reped to Dr. Huet that same day that he was
doing “great” with “no problems’ He told Dr. Rosinski on that day that he was in a good
mood, and his current medications were “the best combo yet.”

Also on December 29, William told VA provideifsat he had chosen not to go to SDTP
program at the Topeka VA after discharge, but rather, work for awhile to earn money. William
feared foreclosure on his home that he shattdMoran and his brotlieCorey. He had only
received a 10% disability rating for his PTSD, tésg in a meager $120 per month in disability
benefits. William also dis@sed this decision with Dr. Roaski on December 29, and discussed
his plan to continue his treatmentather ways, such as exposure therapy.

On January 4, 2010, William met with Dr. Haetd reported that he was doing well and

had no cravings for drugs or alcohol. Haiée being suicidal gplanning self-harm.

Id. at USA_00171-72.
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On January 6, 2010, the day of Williandfischarge from the PART program, an
addendum was added to his record that theiquewWPCL screen was for the wrong patient and
the accurate report for William was 65, or “pogt” and reflected different answers to the
guestions as those reflected in the originat®nber 29 screening. Dr. Huet learned of the PCL
error on January 6. He testified that it woulddndeen appropriate to follow-up with William
and disclose the mistake, however, Dr. Husti@memory of doing so. Dr. Huet indicated
during his deposition testimony that given Wilis PTSD score, follow-up “would be very
important.”* However, William mayiot have understood the importance of receiving follow-up
care when he was discharged from PART. Follow-up was necessary to determine William’s
risk, and it was his clinician’s regpsibility to follow-up with him.

Upon completing PART on January 6, 20Wl|liam reported learning “significant
information that would be helpful to him afteaving the PART program,” on the issues of
alcohol and cocaine dependen¢ée was provided with inforation regarding the emergency
room and walk-in services, which he agreedtilize as needed. Hcheduled a follow-up
appointment with his VA psychiatrist, Dr. Derkathe next day, Januay His medical records
indicate that he wanted to “arrange his appointments with Dr. Dent and with the ATP
providers at the Kansas City VAMC? Dr. Dent received this note. The record states that
William’s January 7 appointment with Dr. Demark was “cancelled by patiénttere is no
indication that Dr. Demark took steps mntact William about this missed appointmént.

Post-Discharge

"Doc. 139-8 at 67:23.
Doc. 131-2 at USA_00149.
*Doc. 129 at 4, Stip. No. 20.

""The Court agrees with the Government that Plaintiff's Exhibits R and S, the 2013 and 2014 VA policies
on No Show Appointments, are immaterial. Neithdicgavas operative in 2010 when William was discharged.
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On January 12, 2010, Dr. Rosinski called Willigarffollow up with him regarding how
he has done with the transition home from the PART progf&rShe left him a voicemail and
asked him to call her back.

Dr. Dent contacted William within two or the weeks after his discharge from PART to
arrange a follow-up appointment because Plaih&ff not yet contacted him. During that call,
Dr. Dent asked how William was doing, and Withalenied any suicidal ideation. Dr. Dent
scheduled follow-up appointments with William for himself and for Dr. Demark in April 2010.
Although Dr. Dent would have preferred @arlier follow-up appointment, the April
appointments were set based on William’s willingness and availability, and based on the fact that
he was not suicidal or homicidal at the tiniRegardless of the April appointments, patients at
the VA always have the opportunity‘alk-in for a session at any timé> Dr. Dent did not
enter a note regarding this conversation witii&vh because he did not deem the conversation
“particularly significant.®

On March 5, 2010, William attended an appoient with his VA primary care physician,
Dr. Walterbach. At this appointment, William refimt no alcohol or drug use in the past five
months, that he was doing better, and had gomepportunities. A drg and alcohol screen
confirmed no alcohol or drugs in William’s system.

Andrea Barber, William’s former girlfriend and the mother of one of his children, saw
William in early March 2010, and he seemed to her happy and excited to have his daughter for
the weekend. Barber believed William had beemgldetter in the three dour months before

he died, stating that he looked “happy” anddhhy,” and that he appeared to be sober.

®Doc. 131-2 at USA_00146.
®Doc. 131-6 at 48:08-21.
89d. at 83:19-84:8.
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William was accepted into Colorado Technical University on March 15, 2010.

On March 16, 2010, William had lunch with tosother Corey at Tanner’s Bar and Girill.
William’s stepmother Laurie Draughon alsas@illiam on March 16 when he and Moran came
over to her house while test driving a car. They stayed for a few hours and left. William’s father
saw William on March 16, and testified that he was “good to go.”

Between November 2009, and March 18, 2@drey witnessed his brother William
have flashback episodes on three occasions,ugjthbe could not recall the exact dates. He
testified about these episodes as follows:

He wasn’t right in the head. Heas running around saying that the

enemy’s coming, the enemy’s coming. You know, everybody get

down in the basement, | will takare of this, you know. We got

them out here in front of the housley are starting to come up the

back side, you know, | am going to flank them around. | mean,

what kind of talk is thatman? That's not norméi.
Corey testified that these episodes happened after William returned from treatment until the date
of his death.
William’s Suicide

On St. Patrick’s Day, March 17, 2010, Williammteut with his brother. His father
explained, “It was a big deal for William, and'$i&ish, and St. Patty’s Day was one of his
holidays. And him and his brother went out ainank the night before. And on the night of, he
still had a hangover from the nigbefore, didn’t want to go oubut Jennifer wanted to go out,
so he appeased her, and they went HutWilliam died on March 18, 2010, around 1:30 a.m.

from a self-inflicted gunshatound to the head. Corey rédsehearing William and Moran

arguing, and within twenty minutes, Corey wapstairs right as William shot himself.

8Doc. 140-9 at 47:9-25.
82Doc. 131-15 at 238:04-16.
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William’s postmortem toxicology report showed the following result:
Methanol-< 5mg/dL
Acetone-<5mg/dL
Ethanol-293 mg/dL
Isopropanol-<5mg/dL
Volatile Panel-Blood
Methanol-< 5mg/dL
Acetone-<5mg/dL
Ethanol-335 mg/dL
Isopropanol-<5mg/dL
Defendant’s expert, Dr. Christoph&cknor characterized thesestdts as demonstrating that
Plaintiff was “grossly intoxicatedat the time of his suicide.

After reasonable inquiry, no calls to a sdeor crisis hotline regarding or by William
after October 7, 2009, can be identified. Afesonable inquiry, no visits to a VA emergency
room regarding or by William after October 7080 can be identified. After reasonable inquiry,
no suicide note for William has been found.

On April 7, 2010, Laurie Draughon contacted Rosinski and indicated “the family’s
shock at what happened as they had felt [William] was doing better psychiatrically.”

Expert Opinions

The Government’s expert, Dr. Ticknor, testified at his deposition that William’s suicide
was caused entirely by a drunkeragel with his girlfriend, and that his PTSD did not cause or
contribute to his alcoholism, or his suicide.

Plaintiff submits three expert opinions standard of care and causation: Drs. Bruce,
Allen, and Amsel. All three experts opinatiWilliam did not receive adequate and timely

treatment at the VA for his PTSD in keeping wiltle standard of care,s@ting in his suicide.

Among the problems Dr. Bruce identified are: Yh&'s failure to treat 6 PTSD concurrently

%Doc. 131-2 at USA_00137.
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with his substance abuse; ineffective usésapportive therapy”; inappropriate dosages of
psychiatric medicine in light of William’s meehl history; removing William from the high-risk

list of suicidal veterans; mischarting his PCL screen and failing to follow up with William on the
error; and failure to contact him after his missed January 7 appointment.

Dr. Allen agrees that William’s high risk flag for suicide was erroneously removed from
his medical chart in December 20@d contends that this erm@sulted in less regular suicide
risk assessment and safety planning. He alszeaghat the VA erred by failing to follow up
with William about his missed appointment imdary. Further, Dr. Allen opines that the VA
breached the standard of care by failing to enspecialized and continuing care for William’s
PTSD, by discharging him despite his high PCarecby failing to assess and manage his
suicide risk, and by failing to follow up. Dr.llan contends that the VA's failures caused or
contributed to William’s death.

Dr. Amsel agrees that William’s PTSihd substance abuse were not treated
simultaneously, as they should have beenfurtber faults the VA staff for failing to help
William more quickly complete the application for the SDTP program in Topeka, and that he
should have simply been admitted to that papogsooner. Dr. Amsel believes that TBI should
have been evaluated during William’s treatment but never was. He also faults the VA for
removing William’s high suicide sk flag and for failing to follow up with him after his missed
appointment on January 7. Dr. Amsel contendsttiese breaches of the standard of care
directly caused or contributed to William’s suicide.

C. Discussion

Plaintiff brings this wrongfutleath action under the Fedefakt Claims Act (“FTCA”).

When a plaintiff brings suit against the Unitedt8s under the FTCA, the source of law is “the
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law of the place where the act or omission occurfédl’he Court has already determined that
Plaintiff's claim arises under Missouri |&%. To state a wrongful death claim on a theory of
negligence under Missouri law, Plaintiff must establish the following elements at trial: “(1) the
defendant owed a duty of care to the decedenth@2defendant breached that duty; (3) the
breach was the cause in fact and the proximatsecaf his death; and (4) as a result of the
breach, the plaintiff suffered damagé&$.The standard of care geally must be established by
expert testimony’ The Government moves for summardgment on two elements—breach
and causation.

1. Breach of the Duty of Care

As an initial matter, the Government challesgige scope of Plaintiff's allegations that it
breached the applicable standard of care. Gtvernment argues that several of the breaches
discussed in the Pretrial Ordane not discussed by the expeaisd characterizes the remaining
alleged breaches as either clinical disagreementontentions that the VA should have forced
William to seek additional care. Plaintiff responiat the VA breached the standard of care at
multiple points during his treatment in 2009 &@d.0. Specifically, Plaintiff alleges that the VA
fell below the applicable stanahof care by (1) charting the amg veteran’s PCL score before
discharging William from the PART program, and fagjito correct it until the date of discharge;
(2) failing to provide the requisite follow-ugare to William after his PART discharge; (3)

removing William from its list of patients at high-risk for suicide; (4) failing to follow its own

8428 U.S.C. § 1346(b)(1Elynn v. United State®02 F.2d 1524, 1527 (10th Cir. 1990).
#seeDoc. 33.

8Heffernan v. Reinho|d’3 S.W.3d 659, 665 (Mo. Ct. App. 2002).

8’See, e.gMclLaughlin v. Griffith 220 S.W.3d 319, 320-21 (Mo. Ct. App. 2007).
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policies with respect to William’s care; and (&iling to provide concurrent and specialty
treatment for William’s PTSD and substance abuse.

The Government argues that Plaintiff did adequately plead as a separate breach the
mistaken PCL score. The Courtsh@viewed the Amended Complaifithe excerpt filed by the
Government of Plaintifg interrogatoryesponse®’ and the Pretrial Ordé?,and finds that this
allegation was sulfficiently alleged. The Pretf@atler “controls the course of the action unless
the court modifies it “Claims, issues, defenses, or thes of damages not included in the
pretrial order are waived® The Pretrial Order should be “Eally construed to cover any of
the legal or factual theories that might bebeaced by their language.’” But the primary purpose
of pretrial orders is to avoid gurise by requiring parties to ‘fullgnd fairly disclose their views
as to what the real issues of the trial will b&.”

Plaintiff has consistently alleged that ¥A breached the standard of care by failing to
follow and maintain their own policies for treajimdividuals with William’s health conditions;
namely, PTSD and substance abuse disorderaldtenas consistentblleged that the VA did
not properly treat William’s PTSD in conjunctioritivhis substance abuse. Plaintiff's allegation
about the mischarted PTSD screening scorespeaific example of these general allegations of

breach. The Pretrial Order not only allegesdtetention about the mischarted PCL score, but it

#Doc. 53. Of course, Plaintiff was not requitecplead his legal theories in this pleadidghnson v. City
of Shelby, Miss135 S. Ct. 346, 347 (2013okari v. Gates561 F.3d 1076, 1084 (10th Cir. 2009).

%Doc. 131-24.
Doc. 129.
*IFed. R. Civ. P. 16(d).

92Zenith Petroleum Corp. v. Steerm#&%6 F. App’x 885, 887 (10th Cir. 2016) (quoti@grtez v. Wal-Mart
Stores, InG.460 F.3d 1268, 1276—77 (10th Cir. 2006)).

%\d. (quotingTruijillo v. Uniroyal Corp, 608 F.2d 815, 818 (10th Cir. 1979), abaitez 460 F.3d at
1276).
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is underlined in Plaintiff's stament of his factual contentioffs. The Court finds that the
allegation that the VA chartdle wrong PTSD screening scavas sufficiently pled in the

Pretrial Order, and pursuing thitseory on summary judgment should not come as a surprise to
the Government.

Nonetheless, to the extent Plaintiff asks @ourt to ignore the Government’s arguments
in the reply brief challenging the PTSD scregnscore as an indepaent breach, the Court
denies this request. Plaintifiised this as an independent breach for the first time in the
response to the motion for summary judgmemt, suggested that the Government should be
prohibited from addressing it as suatthe reply. While this #ory was fairly alleged in the
Pretrial Order as an example of his more galimed breach allegations, the Pretrial Order did
not make clear that Plaintiff would pursue tthisory as an independent breach. The Court will
consider the Government’s arguments in thyreand grants Plaintiff's motion to file its
proposed three-page surrepdyaddress this issue.

a. Charting Incorrect PTSD Screening Score and Removing High
SuicideRisk Flag

Plaintiff alleges that the VA breached its dofycare to William when it mischarted his
PCL score in December 2009, and when it removeditam the list of patients at high risk of
suicide earlier that month. Similar to thelP§tore allegation discussed above, Plaintiff's
allegation that William was inappropriately removesm the list of patients at high risk of
suicide is part of his more generalized allegations about follow-up care, concurrent treatment,
and failure to follow VA policieS> Therefore, the Court addiges these allegations in its

discussion of each of the three alleged generalized bre¥ches.

%Doc. 129 at 9.

%The Court notes that even these three generalizeghtitias of breach are intricately intertwined. For
example, Plaintiff's arguments about the VA's failurdédbow its own policies include the policies on follow-up
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b. Failure to Follow and Reasonably Interpret VA Policies

Plaintiff maintains that the VA breached disty of care by failing to follow various VA
policies governing William’s treatment, or by unreasonably interpreting its policies when
treating William. Plaintiff points to the VA'decision to remove William'’s high-risk suicide
flag on December 2, 2009, thereby triggering tesgiired follow-up care upon his discharge in
January 2010. His experts maintain that p#licies governing managing and treating patients
with PTSD, maintaining and removing patients on the high-risk suligt) and contacting
veterans who miss mental health appointments were not followed.

The Government argues that the VA’s decismnemove William from its high-risk list
is not a viable breach because it involved an exercise of clinical judgment. Under Missouri law,
where “there is room faan honest difference of opinion among competent physicians, a
physician who uses his own b@stigment cannot be convicted of negligence, even though it
may afterward develop that he was mistak€nThe problem with the Government’s argument
is that viewing the evidence in the light mostdeable to Plaintiff, there was no exercise of
judgment in removing William’s high risk flagn fact, VA staff membey disagree about who
made the ultimate decision to remove William from the list. This is not a cadéddsewhere
there is a mere difference of medical opinionwtihe correct course of action; there is no
indication that Dr. Demark or Ms. Durkin cadsred and exercisedraasoned decision about

whether or not William should come off of the list. Ms. Durkin considered her role to be

care. Therefore, while the Court discussach of these general theories efoh separately, the Court is cognizant
that none of Plaintiff's allegations of breach can be nésdhated at a particular moment in time, but instead are
interrelated.

%Similarly, Plaintiff states in a fonbte that it sufficiently alleged claintisat the VA breaokd its duty of
care by failing to treat William for suspected TBI and Bipolar disorder. While it may be true that William was not
treated for these suspected ilinesses, despite indicatitmes inedical record that the providers suspected they were
at play, because there is no evidence linking the failutre#b these issues to his suicide, the Court need not
consider these allegations of breach.

*Haase v. Garfinkei418 S.W.2d 108, 114 (Mo. 1967).
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clerical, and Dr. Demark does netall taking part in the decisioand believed that it was Ms.
Durkin’s decision. Moreover, Plaintiff has cofoeward with evidence that the failure to
document the reasons for removing the flag fdlblwahe applicable standard of care. This
evidence is sufficient to create a genussie of material fact for trial.
The Government points to Dr. Huet's depiosittestimony that he had no problem with

the decision to remove William from the high-risgtli But it is uncontroverted that Dr. Huet did
not take part in the decision to remove the flage Government also contends that Dr. Demark
now contends that it was not a problem to rentbeeflag. To the extent the Government relies
on the fact that Dr. Demark signed the note authorizing removal of the flag, that does not create a
genuine issue of materiict. Viewing the evidence in the lightost favorable to Plaintiff, Dr.
Demark was not the decisionmaker and hasenollection of authorizing William’s removal
from the list. Also, viewing the evidence in thghli most favorable to Plaintiff, the removal was
not based on a clinical judgmte but on a clerical removal ason as the 90-day mark had
passed. Plaintiff's experts contend tthet VA removed him from the list without any
explanation, and that the record did not support the decision. For example, Dr. Allen explained:

Ms. Durkin erroneously reduceédr. Draughon’s risk assessment

from high to low or moderate on 4 Dec 2009. This may have been

based on the fact Mr. Draughonsia better condition on that

date although the ratioleais not documented. It does appear that

Mr. Draughon’s condition had improvedHowever, it is likely that

Mr. Draughon’s apparent improvent was related to a long

period of intensive treatment@ round-the-clock supervision.

The removal of the Category |1 Flag in that circumstance can only

apply to that circumstance, ie, he could be considered low to

moderate risk while drug andcahol free, receiving medications

and supportive care in a supervisadtting. His risk under other

circumstances was not assessed enfdct, continued care in a

residential setting, the Stress Disorders Treatment Program, was
recommended but did not occurhere appears to have been no
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consideration given to the liketeturn of his problems and
attendant worsening of his suicide riék.

Dr. Allen proceeded to explathat the VA should have assessed William’s risk factors at the
time of discharge, because “risk is highest follwy discharge and prior &stablishing care in
another setting® A reasonable trier of fact could cdude from this evidence that the decision
to remove Plaintiff from thaigh-risk list, despite his imprement while in residential
treatment, breached the standard of care.
C. InadequateFollow-up Care

Plaintiff maintains that the VA breached standard of care by failing to provide the
appropriate follow-up care for William after he was discharged from the PART program on
January 6, 2010. This theory of breach aldesen Plaintiff's contention that William should
not have been removed from the list of high-riskdoicide patients; Plaintiff contends that as a
high-risk patient, he should have received Weekaluations for the ffst thirty days after
discharge, a care plan that included @cpss for follow-up from the VA for missed
appointments, a written safety plan, and higik-rmonitoring for atdast three months after
discharge. Plaintiff points to the positive [IP§core as further evidence that William should
have remained on the high risk list, and should Hmeaen monitored more closely at discharge.

The Government mistakenly characterizesmiff's argument as contending that the VA
should have forced William to attend his follow-appointments, or that he should have been
involuntarily committed. But that is not Plaiffis contention. This theory of breach derives
from the premise that William was not monitoesihe should have been had his high-risk flag

not been removed. There is no dispute that a patient discharged while still in high-risk status

%Doc. 140-5 at 4.
“d.
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would be subject to aggressit@low-up and monitoring undehe VA's policies, as described
by Plaintiff. Because there is a genuine issumatkerial fact, as set forth above, about whether
William'’s high-risk designation was properly remadyéhe appropriate level of follow-up care is
also a genuine issue of material fact.

If the trier of fact determines that the high risk flag was improperly removed, it is
undisputed that VA policies required it to moniWilliam on a weekly basis. Viewing the
evidence in the light most favorable to Pldinthe VA breached its standard of care for follow-
up when it allowed William to reschedule hisxhappointment in April, months after his
discharge, and by failing to monitor William and follow-up on his missed appointment in
January.

Moreover, there is a genuine issue of matdact about whether the VA breached its
duty of care in failing to bettdollow-up with William even without the high-risk designation.
Viewing the evidence in the light most favoratdePlaintiff, after William cancelled his first
follow-up appointment the day after his discleavgith Dr. Demark, there was no attempt to
contact him for two to three weeks whHen Dent called him to discuss a follow-up
appointment. During this conversation, which Dent characterized dsot particularly
significant,” William asked to schedule out lisxt follow-up appointments in April. Dr.
Demark made no attempt to reschedule the appointment after William cancelled. Plaintiff's
experts maintain that these prders should have made a greatiort to establish follow-up
appointments immediately after William’s diseha given that it waa critical period of
transition for him, and given his operative P&iore, which Dr. Huet testified meant that

follow-up care was important.
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The Government argues that William was offered and agreed to receive extensive
inpatient and outpatient care from the VA. Itrgeiout that the SDTP program had been made
available to him following PARTand that it had no duty to fog William to attend his January
7, 2010 follow-up appointment or SDTP. But Ptdfrargues that it was the failure to assist
Plaintiff in attending SDTP—a program thabuld more specifically deal with his PTSD—
instead of PART, that constitutasreach of the standard of cakereasonable trier of fact
could conclude that by the time William comiele the seven-week PART program, he was
unable to immediately begin ahet seven-week program. He feared foreclosure on his home
and opted instead to be discharged and vimrk period of time in order to pay down his
mortgage. Viewing the evidence in the light miastorable to Plaintiff, had William received
assistance in applying for the SDTP program sndreecould have attended that specialized
program before PART, or instead of PART, whilecoatinued to be flagged as a patient at high-
risk for suicide. Plaintiff's experts contetitat this program wodlhave better provided
concurrent and specialty treatment for William’sSEX. Given this evidence, a reasonable trier
of fact could conclude thalhe VA'’s follow-up treatment fell bew the standard of care.

d. Failure to Provide Concurrent and Specialty Treatment for William’s
PTSDand SubstanceAbuse

Finally, Plaintiff argues that the VA breachisiduty of care to William by improperly
treating his PTSD in conjuncii with his substance abu$8. Plaintiff maintains that William
was not provided with the necessary specialtg éar his PTSD in the fall and winter of 2009—
2010, which was the root cause of his alcohol abésepart of this breach, Plaintiff contends

that the VA failed to timely refer him to tf®DTP program, and that he should have been

1% n its opening brief, the Government suggests theinff failed to demonstrate a breach associated with
the VA's treatment of William’s alcohol abuse. But thatas Plaintiff's argument. RBintiff argues that the VA
failed to provide concurrent and specialty treatmentdliam’s PTSD when it treated his alcohol dependency.
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referred to SDTP instead of PART after henpbeted the SARRTP program. In contrast, the
Government’s expert Dr. Ticknor contends tWétliam’s alcohol abuse and impulsivity were
separate problems, unrelated to his PT3id,that the VA properly #rated these conditions.

The Court agrees that there is a genuine issue of mdéati@bout the degree to which
William’s substance abuse was a symptom of his BT8R separate ailment, and to what extent
his treatment should have focused more onvaensus the other. The experts vehemently
disagree about these issues, and a reasonableftfaet could find in favor of Plaintiff.

There is also a genuine issue of matdaat about whether the VA'’s treatment of
William’s PTSD fell below the applicable standardcare. The Government points to evidence
that PART and SAARTP were designed to ttaath William'’s substance abuse and his PTSD,
and that it is not uncommon to attend PART befentering SDTP. Therefore, the Government
argues that it fulfilled its duty to treat his corbml conditions. But Platiff's experts contend
that William'’s treatment did not specifically @ess his PTSD symptoms. For example, Dr.
Bruce explains that SDTP would have prodd#illiam with certain “proven treatments for
PTSD, including prolonged exposure (PE) amdjltive Processing Therapy (CPT),” which had
not been provided by the VA up to that pdifit.He contends that although William was “treated
aggressively” for his alcohol and substance heejid not receive cona@nt treatment for his
PTSD!% Likewise, Dr. Amsel and Dr. Bruceiticize the VA's failure to help William
complete the SDTP application sooner. In iddj a reasonable trier édct could conclude
from examining the VA’s materials describingch program that SDTP would have placed a
heavier emphasis on William’s PTSD as compared to PART, which had been recommended to

help him with sobriety “maintenance.” Givéhe record evidence suggesting that William’s

01poc. 140-3 at 7.
102Doc. 140-4 at 4.
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substance abuse was part of an effort tereelficate, and was tied to his PTSD symptoms, a
reasonable trier of fact could conclude that WA breached the standard of care by not timely
providing the assistance William neede@pply to SDPT program, which would have
specifically targeted his PTSD and provided@arrent specialized treatment for PTSD and
substance abuse.

2. Causation

The Government argues that there iewinlence of causation sufficient to support
Plaintiff’'s claim for two reasons: (1) his exps® opinions are inadissible; and (2) the
circumstances of William’s suicide are too attatea from the alleged breaches of the duty of
care by time, intervening events, and a lackatfce and foreseeability. The Court has already
addressed thBaubertissue and determined that PlaingfEéxperts’ opinions are admissible.
Therefore, the Court proceeds to the questigoroximate cause—whether William’s suicide
was too attenuated from his tnent to establish causation.

As previously recited iits discussion of thBaubertmotion, Plaintiff must be able to
offer evidence of proximate causation—that “siécwas ‘the natural anprobable consequence’
of the injury he suffered at the hands of the defenddhtThe Missouri Supreme Court has
cited with approval modern psychiatric schiskap supporting “the idea that suicide is

sometimes a foreseeable result of traumatic injuffésIf Plaintiff produces evidence “that the

1%Kjvland v. Columbia Orthopaedic Grp., LLB31 S.W.3d 299, 309 (Mo. 2011) (en banc) (quoting
Callahan v. Cardinal Glennon Hos@63 S.W.2d 852, 865 (Mo. 1993) (en banc)).

1%94. at 308-09 (citing Allen C. Schlinsog, JFhe Suicidal Decedent: CulpibWrongdoer, or Wrongfully
Deceased?4 J. Marshall L. Rev. 463, 479, n(@®91) and Gabriel Ryb E., M.D. et dlgngitudinal Study of
Suicide After Traumatic Injurysl J. Trauma 799 (2006) (finding that suicide is more common for trauma patients
than for the general population, particularly with increased age, for whitetnraaiea patients, for trauma patients
having a positive alcohol toxicology and for trauma pasisoffering from disability ulting from the trauma)).
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suicide resulted from the injury, the claim then can be submitted to the jury to decide as a
question of fact, whether the suicide is @di result of the defendant’s negligent®.”

The Government argues that there is medalievidence that William was experiencing
PTSD symptoms on March 18, 2010. It pointevadence that William had been doing well
after his January discharge. Andrea Barballjadih’'s former girlfriend, observed that he was
looking healthy, happy, and sober in the mon#éiagling up to his death. William’s father and
stepmother saw him two days before theideiand thought he was doing well. William had
just learned he had been accepted into schidoe. Government also points to evidence that
neither Dr. Dent nor Dr. Walterbacioted any indications of suie ideation or substance abuse
after William’s January dischard® The burden therefore shifts Riaintiff to produce evidence
that William’s suicide resulted from the VA’s breashof the duty of care during his treatment.
As set forth below, Plaintiff has met this burden.

First, Plaintiff's experts all opine that William’s suicide was a result of the VA'’s failures
to properly treat William’s PTSD, and to follow-wpth him after he was discharged in January
2010. They opine that had William enjoyed the jfalhoply of care associated with the high-risk
flag following his discharge in January 201G;liding weekly monitoring, the VA would have
likely intervened and provided William with tiiecessary resources to prevent his suicide in
March. Moreover, had William been enrolled in the SDTP program, Dr. Bruce opines that he
would have received appropriatébrgeted treatment for his PTSiather than treatment that
was more focused on his substanalesse, a symptom of his PTSBinally, Dr. Allen directly

addresses the Government’s theory that Willmmuicide was caused by impulsivity and alcohol

109d. at 310.

1%As previously discussed, the police report from the night of William'’s suicide is inadmissible hearsay
and thus cannot be used by the Government to demonstrate a lack of causation.
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abuse that can be separated from his PTSD syngpamd rejects it. As already discussed, these
experts carefully reviewed William’s medical receahd other record evidence in this matter in
reaching their opinions.

Second, Plaintiff points to Corey’s testimaimat William continued to have flashbacks
after his January treatment. The Governmenttoguressthe weight of this evidence, pointing to
Corey’s failure to remember the exact dab@ which these flashbacks occurred. But on
summary judgment the Court vietvge evidence in the light mofstvorable to Plaintiff, and does
not weigh conflicting evidence. Kan in the light most favorabte Plaintiff, Corey’s testimony
demonstrates that William indeed continued to suffer from combat flashbacks after he was
discharged in January, until the date of l@atth. This evidence directly controverts the
Government’s assertion that William was hagpsalthy, and sober between the time of his
discharge and the date of kisath, creating a genuine issuaraterial fact about whether
Plaintiff was experiencing PTSD yptoms at the time of his death.

There is a fundamental issue of facthis case about whether William committed
suicide due to alcohol abuse and impulsivityt was otherwise handlj his PTSD symptoms
prior to his death, or to the coaty, whether he continued towwggle with PTSD, which in turn
led to suicidal thoughts, impulsivity, and alcbhbuse. The experts disagree. Because the
controverted facts, when viewed in the light nfasrable to Plaintiffcould lead a reasonable
trier of fact to conclude that William’s suicide was the direct result of the VA’s negligence,
summary judgment must be denied.

IT IS THEREFORE ORDERED BY THE COURT that the Government’s Motion to

Exclude Testimony PursuantBaubert(Doc. 132) idenied
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IT IS FURTHER ORDERED that the Government’s Motion for Summary Judgment
(Doc. 130) idenied

IT IS FURTHER ORDERED that Plaintiff's Motion forLeave to File Sur-reply (Doc.
143) isgranted.

IT IS SO ORDERED.

Dated: Auqust 15, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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