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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

U, INCORPORATED,

Raintiff,
V. CasaNo. 2:14-cv-2287-JTM-TJJ

SHIPMATE, INC., et al.,
Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on Defentd@hipMate, Inc.’Motion for Protective
Order (ECF No. 126). ShipMate filed its motion on May 27, 2015, two days before it was to
produce its Rule 30(b)(6) designee fatemosition noticed by Plaintiff U, Inc.ShipMate’s
motion had the effect of autotizally staying the depositich.For the reasons set forth below,
the Court denies ShipMate’s motion.
l. Legal Standards

Pursuant to Federal Rule of Civil Prdoee 26(c), a “court may, for good cause, issue an
order to protect a party or person from anmmga embarrassment, oppression, or undue burden
or expensel.]* The decision to enter a protective aridewithin the Court's broad discretion.

Despite this broad discrefi, “a protective order is only warranted when the movant

1 SeeECF No. 115 (Plaintiff's notice of Rule 3§)(6) deposition, filed and served on May 15,
2015).

2 SeeECF No. 130. The deposition was automaticstifyed pursuant to Kan. R. 26.2(a), (c).
% Fed. R. Civ. P. 26(c)(1).

* Thomas v. Int'l Bus. Machst8 F.3d 478, 482 (10th Cir.199%eattle Times Co. v. Rhinehart
467 U.S. 20, 36 (1984).
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demonstrates that protection is necessaryumdeecific category set out in Rule 26()lh
addition, the party seeking a protective ordears the burden of establishing good cduske
moving party must make “a partieuland specific demonstrationfatct, as distinguished from
stereotyped and conclusory statemehts.”

Federal Rule of Civil Procedure 26(b)(1) goetine scope of discoveryt provides that
a party “may obtain discovery regarding any nonf@ged matter that is relevant to any party's
claim or defense’” Relevant information need not Bdmissible at trial if the discovery
“appears reasonably calculated to leath®discovery of admissible evidendeRelevancy is
broadly construed, and a requistdiscovery should be consi@er relevant if there is “any
possibility” that the informatiosought may be relevant to the claim or defense of any Party.
Consequently, a request for discovshould be allowed “unlessig clear that the information
sought can have no possible bearing” on the claim or defense of &'party.

Il. Relevant Background

> Herrera v. Easygates, LL®o. 11-CV-2558—-EFM—-GLR, 2012 WL 5289663, at *2 (D. Kan.
Oct. 23, 2012) (citinghikens v. Deluxe Fin. Servs., In217 F.R.D. 533, 534 (D. Kan.2003)).

® Layne Christensen Co. v. Purolite CB71 F.R.D. 240, 244 (D. Kan. 2010).

" Gulf Oil Co. v. Bernargd452 U.S. 89, 102 n.16 (1981).

8 Fed. R. Civ. P. 26(b)(1).

°1d.

19 Cardenas v. Dorel Juvenile Group, In232 F.R.D. 377, 382 (D. Kan. 2005) (citifyvens v.
Sprint/United Mgmt. Co221 F.R.D. 649, 652 (D. Kan. 2008heldon v. Vermontg04 F.R.D.
679, 689-90 (D. Kan. 2001)).

1 cardenas 232 F.R.D. at 382 (citations omitted).



On June 4, 2015, the Court held a thirdgktane conference in less than two months to
discuss discovery disputes betm Plaintiff and ShipMateThe Rule 30(b)(6) deposition of
ShipMate was a primary topic during eachitad conferences, and ShipMate consistently
acknowledged that the corporate designee evbal Steven Hunt. ShipMate’s counsel
repeatedly reported Mr. Huntishavailability. During the June 4 conference, counsel for
ShipMate once again sought postponement®BO(b)(6) deposition, thtime requesting a
delay until Mr. Hunt is deposed the action ShipMate has filedagst Plaintiff in the Central
District of California (“the Calibrnia action”). ShipMate arguedat it would be more efficient
for Mr. Hunt to be deposed a single time instedppearing separately each case. Plaintiff
opposed the request and the Coudated it, citing the length dime Plaintiff has been waiting
to take this deposition and ShipMate’s variedsuses for its failure/refusal to produce Mr.
Hunt*? The Court declined to delaliscovery in this case becaiof the subsequently-filed
California action, and directed the parties to @afe to find a mutually agreeable date for the
30(b)(6) deposition.

lll.  Summary of the Parties’ Arguments

ShipMate filed a memorandum of law in support of its motion which sets forth two main
arguments. The first is that Plaintiff shoulot be allowed to question ShipMate regarding
topics that ShipMate contends are not at igsukis case, but are instead the subject of the
California action. ShipMate appears to attempt to disavow in this case its claims that are the

subject of the California actiorShipMate’s second argumentlat Plaintiff should not be

121t is apparent to the Court that ShipMatesgplanations, which may seem reasonable when
considered individually, are in fact excus&hipMate has cited Mr. Hunt’s trips out of the
country on at least two occasions, concebwianoticed deposition topics and location, the
unavailability of one of ShipMa’s California counseduring her transition between law firms,
and that same counsel’s lateraumailability afte giving birth.

3



allowed to proceed with questioning on topicd arformation going back to 2007 that were the
subject of Plaintiff's then-pending motion torapel, until the Court issues its ruling on that
motion. Because the Court has granted Plaintiff’'s motion to cofhBeipMate’s second
argument is moot.

Plaintiff argues, as it did isupport of its motion to compé&lthat the California action is
a duplicative lawsuit that should have been broaghd compulsory counterclaim in this case.
Plaintiff asserts that both casmsse out of the same transact$ and occurrences, and are woven
together by the same contracts, correspondenceyitmesses. Plaintiff ab recites the history
of its frustrated efforts to schedule the deposj and notes thatst30(b)(6) deposition of
Defendant CCAR went forwardithi no delay, request for protect order, or objections by
CCAR or ShipMate. According to PlaififiShipMate asked questions of the CCAR
representatives on some of thensatopics to which ShipMate now objects. Plaintiff asks that
ShipMate be required to produce itsidmee for deposition in Kansas City.

When ShipMate filed its motion for protective order, counsel submitted a proposed
protective order for the Court’s consideration.tHa proposed order, ShipMate seeks to preclude
Plaintiff from asking about itenige) and 7 (a) and (c) in Plaiiifis 30(b)(6) deposition notice.
Item 7 does not seek information relatinghe California action and therefore ShipMate’s
request for protective order as to Item 7 is mowot. The Court will therefore examine whether
ShipMate is entitled to an order protecting it frgoestions regarding itefi{e), which states as

follows:

13 5eeECF No. 154.

¥ ECF No. 100.



1. All topics included athe general subjeetreas for the testimony of ShipMate,
Inc. as set forth in Defendant ShipMate’s Inifalle 26 disclosures, [ihading]: (e) ShipMate’s
contention that U, Inc. infringed up&@hipMate’s copyrights and trademarks.

IV.  Analysis

As noted above, the Court has broad discretion with respect to protective orders. The
Court may not issue such arder, however, unless the moving party “demonstrates that the
basis for the protective order falls within anfethe categories enumerated in [Rule] 26{¢)Ih
other words, the moving party must show thatréquested order is necessary to protect the
party from annoyance, embarrassmeppression, or undue burden or expefis&ule
26(c) does not provide for any type of ordeptotect a party from having to provide discovery
on topics merely because those topics are obedsd or irrelevant, or because the requested
discovery is not reasonably calated to lead to the diseery of admissible evidencé”

The Court finds that ShipMate has not mebitsden to show that it needs protection
from questions about its contem that Plaintiff infringed upon ShipMate’s copyrights and
trademarks. Until ShipMate filed the Califoa action in May, 2015, it had included this
contention in its Rule 26 disclosures. Shipdater amended its disclosures to remove the
contention, explaining that it deb because the contention is npavt of the California action.
Clearly, ShipMate originally contemplated having to respond to discovénysicase about its

allegation that Plaintiff engageal infringing conduct. Its unitaral act in amending its Rule 26

'*|CE Corp. v. Hamilton Sundstrand Coylo. 05-4135-JAR-KGS, 2007 WL 1652056, at *3
(D. Kan. June 6, 2007lKan. Waste Water, Inc. alliant Techsystems, IndNo. 02-2605-JWL-
DJW, 2005 WL 327144, at *2 (D. Kan. Feb. 3, 200%kens v. Deluxe Fin. Servs., In217
F.R.D. 533, 534 (D. Kan. 2003).

6 SeeFed. R. Civ. P. 26(c)(1).

7 Kan. Waste Water, Inc2005 WL 327144, at *2.
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disclosures does not make the subject matter oiffslifor Plaintiff. Moreover, even ShipMate’s
amended disclosures include broad topicsaatelgories that coukehcompass claims of
infringement by Plaintiff. ShipMate has made argument or produced any evidence to support
a finding that Mr. Hunt would suffeannoyance, embarrassment, oppression, or undue burden or
expense by facing questions about ShipMateigention of infringement. Accordingly, the

Court denies the motion.

IT IS HEREBY ORDERED that ShipMateldotion for Protective Order (ECF No. 126)
is DENIED.

IT IS FURTHER ORDERED that ShipMaghall produce Steven Hunt for 30(b)(6)
deposition at a location in the Kansas Citytnmgolitan area in accordance with U, Inc.’s
Amended Notice of Rule 30(b)(6) Depositionl2éfendant ShipMate, Inc. (ECF No. 139).

IT IS SO ORDERED.

Dated this 23rd day of June, 2015, at Kansas City, Kansas.

g TeresaJ. James
Teresa J. James
U.S.MagistrateJudge




