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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARINA JOY BOYD,

Plaintiff,

VS. Case No. 14-2484-EFM-JPO

ORIN HAYES BOYD, JR., et al.,

Defendants.

MEMORANDUM AND ORDER

May a child inherit ownership in a not fprofit corporation éunded by her parent, and
sue for damages to that ownershipfaintiff Marina Boyd has fileduit against her brother, Orin
Boyd, Jr., accusing him of embezzlement and odicés against the church their father founded.
She alleges she is a beneficiary shareholdeghefchurch because she inherited her father’s
shares. Orin Boyd, Jr. filed a motion to dismfissslack of standing claiming the church has no
authority to issue stock, and therefore arguirag Marina Boyd cannot possess either stock or
interest in the corporain. In response, Marina Boyd failed teeet her burden to provide some
sort of evidence or statemetdt support her alleged intereshd prove to t& court she has
standing. Therefore, unsurprisingthjs Court concludes that Plaintiff does not own an interest
in the not for profit corporation, therefore cduhot have damage to her interests in the

corporation from the alleged acts of Defendamgl thus she does not have standing to pursue
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this suit. Because the Court does not hawbjest matter jurisdiction to hear this case,
Defendant’s motion to dismiss is granted.
l. Factual and Procedural Background

Orin Boyd, Sr. was president and foundertied corporation known as The Church of
God in Christ, Inc. in Kansas City, Kan. Followi his death, Orin Boyd, .Jassumed his father’s
role as president and pastor. Marina Boyad fiked suit against her brother for committing
embezzlement, perjury, fraud and theft against the church since he became president. Marina
Boyd asks the court for two types of religf: declaratory statement and four injunctions
preventing Orin Boyd, Jr. from continuing tonemit acts alleged in the complaint. In her
complaint, Marina Boyd alleges that her inteliesthe church derives from her father’s shares,
stating, “Orin Hayes Boyd, Sr. was the sole ownieall the shares of the corporation until he
died on May 24, 2014 and the shares succeedéed ttivided equally between the six natural
children.™

Orin Boyd, Jr. filed a motion to dismiss (Doc.)l&hich alleges that the church is not for
profit and has no authority to issue stock. Heached certified copies of the Articles of
Incorporation, Amended Articlesf Incorporation and CorpomatResolution identifying the
Board of Directors to support hisotion. Specifically, the Articlesf Incorporation state, “The
Corporation is not organized for profit” and “Stodkis Corporation shall not have authority to
issue capital stockl”Marina Boyd then filed a responsestating the same facts as in her
complaint that she is a beneficiary sharehold@oc. 20), but did not provide any evidence

supporting her alleged interest or ackihexnige Orin Boyd, Jr.’s documentation.

! Complaint, Doc. 1, p. 3.

2 Def.’s Mot. Dismiss Doc. 15-1, p. 2.



. Legal Standard

Article 11l of the U.S. Constitution limits thexercise of the federal judicial power to
cases and controversie$he doctrine of standing servesidentify those case and controversies
that are appropriate for the judiciary to exercise its power. To satisfy Article IlI's standing
requirements, a plaintiff must show:

(1) it has suffered an “injury in fact” that (&) concrete and particularized and (b) actual

or imminent, not conjectural dnypothetical; (2) the injurys fairly traceable to the

challenged action of the defendant; and (3) likisly, as opposed to merely speculative,
that the injury will be redressed by a favorable deciSion.

A motion to dismiss for lack of standing clesiges the court’s subject matter jurisdiction
and it is treated as a motion under Fatl®ule of Civil Procedure 12(b)(1)Generally, Rule
12(b)(1) motions take one of tworfos: (1) a facial attack on the sufficiency of the complaint’s
allegations as to the court’s jurisdiction; (@) a factual attack on the facts upon which subject
matter jurisdiction is baseid.

1. Analysis
Orin Boyd, Jr.’s motion to disres raises a factual challengethe existence of Marina

Boyd’s standing. Specifically, Orin Boyd, Jr. claims Marina Boyd has no interest in the church

and without an interest she has not seffieinjury, and therefore has no standing.

3U.S. CONST. art. lll, § 2.

* Friends of the Earth, Inc. v. Laidlaw Envil. Servs. Inc., 528 U.S. 167, 180-81 (2000) (citihgijan v.
Defenders of Wildlife, 504 U.S. 555, 560-561 (1992)) (describing an “injury in fact” as an invasion of a legally
protected interest).

® See New Mexicans for Bill Richardson v. Gonzales, 64 F.3d 1495, 1499 (10th Cir. 1995).

® Holt v. United Sates, 46 F.3d 1000, 1002-03 (10th Cir. 1995).



Generally, the court “must accept the allegations in the complaint as’ tBie."in
reviewing a factual attack, thewrt “may not presume the truthfidss of the complaint’s factual
allegations.? In a factual challenge under Rule 12(h)(4the] court has wide discretion to
allow affidavits, other documents, and a limited evidentiary hearing to resolve disputed
jurisdictional facts.? When the court’s jurisdiction iguestioned, the court is “duty-bound” to
demand proof of jurisdictioff. Once subject matter jurisdiction is challenged, the party claiming
jurisdiction bears th burden of proof*

Marina Boyd alleges she has an interest in the church as a beneficiary shareholder
because her father was sole owner of all sharéseothurch, and when he died the shares were
divided equally among his six children. Howev©rin Boyd, Jr. attached to his motion a
certified copy of the Articles of Incorporatiomhich state, “This Comration shall not have
authority to issue capital stockThis evidence implies that Marina Boyd's alleged interest in
the church is implausible because she can’t bergficiary shareholder if the church never had
authority to issue stock. Once this Court'djsat matter jurisdiction was challenged, it was

Marina Boyd'’s burden to come forth witompetent proof that she had standihg.

"1d.
8ld.
°1d.
10 Apex Digital, Inc. v. Sears, Roebuck & Co., 572 F.3d 440, 444 (7th Cir. 2009).

M United States ex rel. Hafter, D.O. v. Spectrum Emergency Care, Inc., 190 F.3d 1156, 1160 (10th Cir.
1999).

12 Def.’s Mot. Dismiss Doc. 15-1, p. 2.

13 See United Sates ex rel. Hafter, D.O., 190 F.3d at 1160.



In a similar Seventh Circuit case, the courldhihat the district court was correct to
conclude the plaintiff had failed to meet its ¢ébein of proof when it didiot produce any evidence
in response to defendant’s dealge to plaintiff's standind The defendant had produced a letter
in support of its motion indicatintpe plaintiff had sold and assighall of its rights to another
company, but the plaintiffftered nothing in response.

Here, Orin Boyd, Jr. challengeldarina Boyd’s standingvhen he produced exhibits
stating the church has no authority to isswelst Despite being on notice that her standing was
being challenged, Marina Boydddnot acknowledge the documemwispresent any evidence to
support her claim of an ownerphinterest other than restajinthat she is a beneficiary
shareholder. The Court finds that Orin Boyd,'s undisputed document indicating the church
has no authority to issue stock means that MaBoyd can’t be a beneficiary shareholder.
Because Marina Boyd failed to produce any ewigenf her ownership interest when challenged,
she has not met her burden to prove standingd this Court does ndtave subject matter
jurisdiction.

IT IS THEREFORE ORDERED that Defendant's Motion to Dismiss (Doc. 15) is
herebyGRANTED.

IT 1SSO ORDERED.

Dated this 27th day of April, 2015.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE

14 see Apex Digital, Inc., 572 F.3d at 445.

151d. at 444-45.



