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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

COSHOCTON GRAIN COMPANY,
Plaintiff/Counterclaim-Defendant,
Case No. 14-cv-02589-DDC
V.

CALDWELL-BAKER COMPANY ,

Defendant/Counterclaim-Plaintiff.

MEMORANDUM OF DECISION AND ORDER

In early 2010, one of Caldwell-Baker’'s ployees was making calls to companies who,
he hoped, might want to lease soraécars. He directed one tifose calls to Coshocton Grain
Company—an Ohio-based grain company. T¥as a cold-call, as Coshocton Grain and
Caldwell-Baker had not done business with ometlaer before. As it turned out, the Ohio
company was in the market for more railcarfings moved quickly and by March 10, 2010,
Coshocton Grain and Caldwell-Baker had agdrto a 14-page lease for 25 railcars.

Over the next year, the relationship expandEge parties twice agreed to add more cars
to the lease. They also extended it. Thengthstarted to unravel. In the summer of 2013,
Coshocton Grain and Caldwell-Baker disc@cethey had conflicting views about a key
provision in the lease. Thissdigreement blossomed, and Coshocton Grain sued in Ohio federal
court. That court transferrede case to Kansas shortly before Thanksgiving 2014. Since then,
the parties’ disputes with one ahet have grown to titanic proportions.

Unable to resolve their many disagreements, the parties tried the case in a bench trial last
November. Their presentations consumed five trial days, memorialized in more than 1,400

pages of trial transcript and 3,900 pages of exhibits. But there was more. Post-trial, the parties
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submitted 198 pages of proposed factual findangs$ legal argument. The court has reviewed
this record and done its best to undersi@atilwell-Baker's many oveapping and interlocking
legal theories. Some of these theories are relgtstraightforward. Others are not. The court
is now ready to rule.

For reasons explained in this Decision, ¢bart finds in Caldwell-Baker’s favor on five
claims. Those five claims assert that Costiodireached: (1) Lease 8§ 13(b)(i) by failing to
reimburse Caldwell-Baker for cleaning the raikat lease end; (2)38(b)(i) by failing to
reimburse Caldwell-Baker for patching leaks imgoof the railcars’ roafat lease end; (3) 8
4(d) by failing to pay late fees on Caldwell-Bakecleaning costs; (4) &(d) by failing to pay
late fees on Caldwell-Baker’s rotdak repair costs; and (5) &y failing to pay for REFMX
464595. The court awards Caldwell-Bakeotal of $40,881.50 in damages on these five
claims. The court also finds that CaldwellkBais contractually entitled to recover its
attorneys’ fees and litigation expenses, but ombgsé incurred on these five claims. In addition,
the court awards Caldwell-Baker $3,584 in dansgge Coshocton Grain’s breach of the lease’s
forum-selection clause, fortatal of $44,465.50. On the rest@&ldwell-Baker’s claims, the
court finds for Coshocton Graand against Gawell-Baker.

After providing a Table of Contents that suamizes this Decision’s content, the court
rules two evidentiary issuesathit took under advisement whtre trial concluded. The court
then presents its findings of fact, followkey its analysis of Caldwell-Baker’s claims.
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Evidentiary Rulings

Before the court can introduce the facts rgtfmust rule a few evidentiary objections still
pending from the trial. Several times duringl, Coshocton Grain Company (“Coshocton”)
objected to evidence as extrinsic or paiblg., Trial Tr. 225:1-226:12, 237:1-8, 398:20-24.
The court delayed ruling on Coshocton’s objectionsl it could determine whether extrinsic or
parol evidence was admissiblE.g, Trial Tr. 225:1-226:12, 237:23-238:4. As the court
explains below, it finds that the parties’ @t is not, by and large, ambiguous. Indeed, the
court finds the contract ambiguousjust one place: the meaning of the phrase “suitable for any
grain and grain product loading” in 8 6(c). The ¢aoalies on extrinsic agdence to answer this
one question. So, with this oe&ception, the court effectivebustains Coshocton’s objections
to the extrinsic and parol evidence off@ by Caldwell-Baker Company (“CBC").

But even a contrary ruling would not altee outcome on any of CBC'’s claims. With
due respect for the substantial effort that CBCitsidounsel devoted to this case, the court has
reviewed and considered all of CBC's offerseafrinsic evidence. Admitting this evidence
would not change anything otheaththe length of this Decision.

The court also left open one trial oljjea asserted by CBC. Trial Tr. 1435:22-1436:1.
CBC objected to Coshocton’s offer of a Segtem1996 deposition of Carle Baker Jr., arguing
that the deposition was not relevamthe questions presentedtfiis trial. Trial Tr. 1435:15-21.
After reviewing the depositiothe court agrees with CBQVIr. Baker’s deposition testimony
about an earlier railcar ledsbat is not at issue here afeno facts of consequence to the
outcome in this case and makes no fact motessrprobable. Mr. Baker’'s 1996 deposition thus

is not relevant.SeeFed. R. Evid. 401see also TMG Life Ins. Co. v. Ashng®8 P.2d 1145,

! The court recognizes that CBC elicited testimony about this lease—over a relevance objection by Coshocton—
during trial, but does not see that as a reason tagadimst CBC's relevance objection to Carle Baker's 1996
deposition testimonySeeTrial Tr. 1234:4-1235:11.



1149 (Kan. Ct. App. 1995) (“As with all problemsioferpreting or construing contracts, the
facts of each case are of extreme importatiegefore, prior deciens are generally not
controlling on questions involving fiierent contracts . . . .”)The court thus sustains CBC'’s
motion. With these evidentiary questiaesolved, the couttrrns to the facts.

But first, this case ha® many moving parts that some background information is
helpful. Indeed, CBC alone submitted more than 3,900 pages of exhibits at trial. And, over the
course of the five-day trial, the parties ebkcitnearly 1,400 pages oktanony. So, even though
the contract in dispute spans jd3t pages, the court is awasleiwndence. To help make sense
of all this evidence, the court begins by disaugs few terms that are awkward to define in a
purely chronological narrative. Tloeurt then recites the events that led to this trial, beginning
with the start of the parties’ business relatiops The court concludes this section with a
discussion of the bench trial’s mechanics.

Findings of Fact

The Terminology

This case involves one particular segmerihefrailroad industry: railcar maintenance
and repair. The participants in this markegment have drafted detailed guidelines outlining
when certain repairs must be made to raildawsy those repairs muse made, and who must
pay for them—though this last guideline mayditered by contractThese guidelines are

memorialized, in part, by the Association of Ancan Railroads’ Interchange Rules. Those in

2 As required by Fed. R. Civ. P. 52(a)(1), this Decision includes separate findings of fact and conclusions of law.
The Tenth Circuit has explained that “Rule 52(a) does not require the district court to sdfirmlings and

conclusions in excruciating detailSierra Club, Inc. v. Bosti¢39 F. App’x 885, 902 (10th Cir. 2013) (Martinez,

J., dissenting) (citation omitted). But,@CI Wyoming, L.P. v. PacifiCoyphe Tenth Circuit explained that “[a]

district court’s findings of fact ‘should be sufficient to indicate the factual basis for thésagemeral conclusion as

to ultimate facts[,]. . . should indicate the legal standards against which the evidence was measured],] . . . [and]
should be broad enough to cover all material issues.” 479 F.3d 1199, 1203 (10th Cir. 2007) (tenting Mesa

Cty. Valley Sch. Dist568 F.2d 1312, 1316 (10th Cir. 1977); further citations omitted). The Circuit alsonealt
district courts that “too little detail frustrates meaningful appellate review by requiring the parties and this court to
guess at why the district caueached its conclusion Id. at 1204 (citation omitted).



the industry refer to this publitan and its guidelines as “thAR Rules,” and so does the
court. Several iterations of the AAR Rukegst. The court releeon the AAR Field Manual
effective January 1, 2016, which the parti@sudated to and admitted as Exhibit 7.

At trial, CBC called James Jennings to tgsti$ an expert on the AAR Rules. Mr.
Jennings serves as operations manager for Hlader&ons, Inc., a railcar repair shop in Kansas
City, Missouri. It has operated out of dsrrent location since September 2013, when it bought
an existing railcar repair shop called MileiRd& rial Tr. 83:17-84:7. Work by both Mile Rail
and The Andersons, Inc. playsiamportant role in this case.

During his lengthy and detailed testimoMf,. Jennings discussed the AAR Rules and
provided the court with a craslourse about how to apply tReiles. He explained that,
although the Rules apply at &lhes, railcars often arespected as they pass through
interchange point. Trial Tr. 138:14-139:8, 148:15-149:15. &aailcar is inspected when it
passes from one railroad companiracks to another’s trackSeeTrial Tr. 138:14-139:18,
148:15-149:15. And, it seems, an AAR rule existgriost components of a railcar, but not for
all of them? Where no component-specific rule exists, one still must examine a few general
rules—mostly about safety—before determinihgt no AAR rule applie Trial Tr. 173:25—
175:25. If a railroad inspectgailcar and finds that it hasese for attention under the AAR

Rules—.e., an AAR rule requires at least a clos@pection of some component—it “bad

3 Although cars often are inspected by railroads, industries that rely on railcars—such as grain elegators—al
inspect railcars for AAR Rules defects. Scott Jones Dep. 35:13-36:23, Feb. 24, 2015 [heleimedt®ep.]. For
instance, Coshocton often repaired railcars aftengnapectors alerted it to problems with the céds. But,
railroads and industries don't always inspect the railcars-at least, not thoroughly. So railcars often run in
service despite having AAR Rules defects. Trial Tr. 304:6—19.

* The AAR Rules use several terms to define what repegrsequired. The Lease Agreement uses at least two of
those terms—"condemnable” and “cause for attention.” Ex9]1 &tL3(b)(i). At trialsome controversy developed
about the definition and import of these two terms. For instance, Mr. Jennings defined “condemfiateatigi

than the AAR Rules define that terr@ompareTrial Tr. 71:12—72:20 (defining “condemnable” as a part that must

be removed and cannot be repaireddh Ex. 7 at 709 (defining “condemnable” as “[a]ny condition warranting
inspection, repair, or testing”). Buteither the court’s analysis nor its ultimate decision rests on the definition of
“condemnable” or “cause for attention.” The court thus declines to provide a precise definition for either term here.



orders” the railcar. To bad order a railcangly means that the railcar needs mechanical
attention or repairs (as definedtire AAR Rules or the rules of a government agency). Ex. 5 at
1065. A bad ordered railcar may not run in sgwvintil it receives theequired inspection or
repairs. Id.

Railroad companies, railcar oers, and lessees have sevemions for dealing with bad
ordered railcars. One is sendia bad ordered railcar to aoghof the owner or lessee’s
choosing, often called a contrattop. Another option is fadhe owner or lessee to send a
mobile crew—a crew of workers who move abregairing railcars—tdix the railcar. And,
sometimes, railroad companies repair the ratlsamselves. No matter which method is used,
the repairing company drafts billirgpair cards, called “BRCs” for shdrtld. at 1070.

A BRC is a line-item report about the wagr&rformed on a railcar, with each line-item
corresponding to a particular why-made ctrden the AAR Rules and description of the
repairs madeld. at 1066;see alsd=x. 203 at 1 (BRC for RFMX 464857 from The Andersons,
Inc.). A “why-made code” is a two-digit numericalde that identifies why the repair was made.
Ex. 5at 1120. Why-Made codes udlyaorrespond to a particul#®AR rule, but some codes
are more general. For instance, a why-made 0btgs” discloses a repair made at the owner’s
request, and not because offekR rule. Trial Tr. 70:10-11. Similarly, a why-made code of
“09” indicates that the repaivas not linked to an AAR rule, huhstead, was necessary to make
another repairTrial Tr. 68:2—69:8, 154:2-13. These “O®pairs are called “associated
repairs.” Trial Tr. 68:2—7, 154:2—4.

Some of the invoices CBC admitted as evidanckide the three-letter label “CSM” in

the description accompanying a why-made cdelg., Ex. 203 at 1 (BRC for RFMX 464857

® At trial, the parties also referred to BRCs as “backug®eg, e.g.Trial Tr. 1031:17—20 (Coshocton’s counsel
referring to BRCs as “backups”).



from The Andersons, Inc.). “CSM” is an acromyor “customer supplied material.” Trial Tr.
861:7-11, 868:23-24. So here, the CSM designateniodies that CBC supplied the contract
shop with the materials neededctumplete the repair. This slgnation also discloses that the
shop did not charge CBC for those materials.

Il. The Operative Facts

How the Parties’ Relationship Began

CBC is a Kansas company engaged inbiliginess of owning aridasing railcars.
Coshocton is an Ohio company that buys, safid, transports grain. In early 2010, Grant Baker
of CBC cold-called Coshocton tng to interest the company iedsing some of CBC'’s railcars.
Mr. Baker was passed to Scott Jonesnaependent contractor who handled, among other
things, Coshocton’s railcars (or, “cars”). dixually, Mr. Jones and Mr. Baker agreed on the
number of cars Coshocton would lease, tim cbarged per car per month, and how long the
lease would last. Jones Dep. at 75:24—76:4. Bdker reduced this agreement to a writing
entitled “Railcar Lease Agreement” (“the Lease™the Lease Agreement”), which he drafted
by adding these three @gd-to terms to CB@’boilerplate least.Mr. Baker relied on CBC's
boilerplate lease for several reasons, but masbause the Coshocton deal was his first and
because CBC's President, Carle Baker—whapleas to be Mr. Baker’s uncle—gave the
boilerplate lease to him.

Carle Baker and Coshocton’s Chief Exioel Officer—Rhoda Crow—signed the Lease
Agreement on March 10, 2010, and CBC officiatlpsed 25 covered-hopper cars to Coshocton
that Coshocton used to haul grain. A month l&eshocton needed more railcars so the parties

agreed to expand their contract. They signdte8ale A, which added five cars to the Lease but

® The court includes the text of the relevant Lease Ageeeprovisions in its discussion of CBC's claims. When
doing so, the court retains the Lease Agreement’s forrgatémy grammatical, typographical, or formatting errors
thus are original to thLease Agreement.



changing no other terms. Ex. 2. Coshoctadubkese 30 cars withowrcident for several
months until October 27, 2010, when the Norfolk Southern Railroad accidentally derailed one of
the cars. This car, designated as RFMX 464595, was completely destroyed.

CBC contacted Coshocton after receivingavthat a derailment had split RFMX 464595
in two. In an email dated October 28, 206K@thy Peck—CBC'’s office manager at the time—
asked Ms. Crown to submit a claim@oshocton’s insurer for RFMX 464595's $25,000
stipulated value because the derailment had caused $30,000 worth of damage. Ex. 217 at 3. The
next day, Ms. Crown wrote back, “I am confusdxbut filing the claim. It is my understanding
that the [Norfolk Southern Railad] would submit [the loss] their insurance company and pay
you from their claim. Let me know.Id. Ms. Crown was confused because, as it turns out,
CBC and Coshocton interpreted sections 5(c)ld&ndf the Lease differently. After Ms. Crown
responded to Ms. Peck’s email, the partiesndiddiscuss the derailmeagain until December 6,
2010, when CBC sent Coshocton an invoice for the stipulated value of RFMX 48d595.

When CBC's invoice arrived, Mr. Jones ofsbocton called Grant Rar to find out why
CBC had sent it. Jones Dep. at 63:21-65:i&lTr. 1360:12—-14. Although Mr. Jones could not
recall the exact words useédring the phone call, Hestified that he rediad telling Mr. Baker
that if Coshocton was “subjettt [$]25,000 for each car, we can’t be in the lease” (JonesdDep.
66:17-19), and that Coshocton would have to retwgrcéns if it was “subjedb that kind of risk
on each car”ifl. at 67:5-6). Mr. Jones also asked Mrk&a'to find out if trere’s anything else
[Coshocton] could do” so that Coshocton did imaxte to back out of the Lease Agreemddt.
at 68:3—4. On December 31, 2010, sometime #fieiphone conversation, Mr. Jones sent Mr.

Baker an email asking whether CBC had “enemolve[d] the insurance issue on [RFMX
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464595]?” Ex. 219. Mr. Baker responded by ermil days later on January 3, 2011. He
wrote:

We are not going to press tlssue at this time. | would say we disagree with the

language of the lease, but until an ateéyrmvould get involved over this | would

just keep paying your rent on the 29 cars kiaue and [we] will deal with this at

a later time. I'm not saying we are goingdo anything. We just want to get

along. We don’t have a substitute car a\ddaight now but willkeep a look out

for one.

Id. Mr. Jones remembers a conversation with MkdBafter this email exchange. In that
conversation, Mr. Baker said that CBC was “gdimgvork with [Coshocton] on this and change
the lease . . . so it would only apply on [Cogbats] . . . tracks.” Jones Dep. at 70:18-t9at
69:23-71:3.

About a month after Mr. Jones and Mr.kB&s email exchange, on February 15, 2011,
the parties signed Schedule BBchedule B1 added 75 more railcars to the Lease and extended
it by 13 months. Ex. 4. And, Schedule Bl increased the monthly rent by $100 per car per
month, though it is unclear whetirent increased on all 104 cansjust the 75 cars added by
Schedule B1. Also, Schedule B1 added new langteatee end of § 15 dhe Lease. Based on
the evidence presented at tridle parties did not discuss ttherailment of RFMX 464595 again
after negotiating this new 8 15. Trial B50:20-25. And CBC did not ask Coshocton for
payment on this destroyed car again unfiled its Amended Couetclaim on October 30,

2015. Doc. 134-1.
By their terms, the Lease and Schedule A concluded on July 31, 2012. Exs. 1, 2. On

August 21, 2012, Mr. Jones and Mr. Baker bedjanussing how, when, and where Coshocton

" The parties did not call the schedule signed on Febffrg011, “Schedule B1.” Instead, they titled it “Schedule
B.” Ex. 4. But, they also called a later schedule “ScheBltileEx. 3. For clarity, the court thus refers to the two
Schedule Bs as “Schedule B1” and “Sched#& based on their chronological order.

11



would return the 29 cdtsoming off the Lease and Schedule A. Exs. 428, 419. On October 4,
2012, Mr. Baker sent Mr. Jones an email saying,

The cars will go off lease after the cars are inspected and fixed. And hatch cover

or gate repairs will be gtour expense. (if needeidilcars go into shop and do not

need any gate or hatch cover repairs per our lease agreement we will take the rail

cars off rent when they arrive at mile rail.

Ex. 419 at 1. The significant time-gap betwésnend of the Lease and Coshocton’s actual
return of the cars is common in the industiyial Tr. 660:4-662:12. This practice arises from
economic expediency. When a company seridaded car down a railaal, the company gets
something called a “free empty move,” which isawvh sounds like. Trial Tr. 660:23; Trial Tr.
660:18—-662:12. A free empty move allows lessees@ikshocton to send a leased car on one
last run when the car is unloaded at its destinathe lessee then uses its free empty move to
return the car to the lessor for free. Secfi8(r) of the Lease Agreement contemplated such a
methodology. Ex. 1 at 10; Trial Tr. 1258:10-16.

On January 9, 2013, Keaton Baker—Grant Bakevin brother and the person in charge
of railcar maintenance and repair at CBC—emdilledJones. He informed Mr. Jones that some
of Coshocton’s cars had made it back to CBC ind&s City and that CBC would “start working
on the[] cars next week.” Ex. 220 at 1. Theaéralso informed Coshocton that CBC intended
to “keep sending estimates and billing repair cards as [it] inspect[ed] more cars that [came] into
Kansas City.”Id. Keaton Baker attached a document to his email describing Coshocton’s
estimated costs for the repair work, but neithetypaffered this attached document as evidence
at trial.

If everything had gone as planned, Coshoegtonld have returned the cars to Mile Rall

(now, The Andersons, Inc.), Mile Rail wouldveaperformed any requideor requested repair

8 Although the Lease and Schedule Alliracluded 30 railcars, the derailed was never replaced and so Coshocton
had just 29 cars to return.
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work on the cars, and Mile Rail then would haeat BRCs and invoices for that work to CBC.
CBC then would have reviewed the billing do@nts and separated the costs that the Lease
Agreement required CBC to pay from the costs that Coshocton was required to pay. Trial Tr.
1262:20-1263:2. Then, CBC would send Coshoctomeimeice for its share of the tab, as
well as the invoice and BR@sovided by Mile Rail.

Things did not go as planned. Coshocton retdiihe 29 cars to Mile Rail, but Mile Rail
did not repair them in a timely mannérrial Tr. 1117-18, 1257:5-7. Cars sat untouched for
months and, sometimes, even years. Trial Tr. 840-42. This happened for many reasons,
including the tank-car boom caused by the risianfking. The Andersons, Inc.’s acquisition of
Mile Rail also slowed thingsld. Based on Keaton Baker’s testimony, neither Mile Rail nor any
other contract shop did any work on the carsal Tr. 1117:16-17. So, CBC’s mobile crew
made all the repairs that CBC charged for in the invoices submitted to CoshBetfix. 220 at
4-21 (invoices and BRCs for 16 of the Lease and Schedule As@esg|sdrrial Tr. 1117:3-8,
1120:4-13 (Keaton Baker explaining that, foreatdt 16 of the 29 cars, CBC did all the repair
work).

The parties signed their second Sche@#ecalled Schedule B2 for clarity—on April 5,
2013. Ex. 3. Schedule B2 extended the ternunatate for the 75 cars first leased under
Schedule B1 from August 31, 2013, to Septen3fer2015. About four months later, on August
27, 2013, Grant Baker sent an email to Mr. JomelsNas. Crown at Coshocton. Ex. 220 at 2. In
his email, Grant Baker transmitted invoices and BRCSfinal repairs” to16 of the 29 cars that
Coshocton had returnedrlier that yearld. His email also inforred Coshocton that he
believed Coshocton “had 7 additional carthatshop which w[ould] be repaired soond’. The

parties submitted the invoices and BRCs attached to this email as evidence. They show that

13



Coshocton'’s final cost for the 16 cars was $19,0¥.6at 4, an average cost per car of $1,192.
During closing argument, CBC conceded that tipairs to these 16 cavgere limited to gates,
hatch covers, and cleaning. D@43 at 38:21-39:4. The eviderestablished that Coshocton
paid these invoices. The parties did not inclu®ices for the othel3 returned cars.

Another gap in the evidence follows la&agust 2013, and the pa$ seem to have
coexisted peaceably for the next year. &uAugust 27, 2014 email from CBC ended the good
times.

The Disagreement

On that date, Grant Baker dispatchecearail to Ms. Crown announcing that CBC would
“be pulling some or all cars from [Coshoctondtlare deemed uneconomical for [CBC] to have
in service.” Ex. 425. In effect, this messadd ©oshocton that CBC was going to take back at
least some of the leased cars. Coshoctiused to return the cars and asked why CBC was
trying to pull the cars more than a year befine Lease ended. Jones Aff. Ex. 74, at 6. In
response, Mr. Baker explained that CBC was pglthe cars because the Lease entitled it to do
so for any reason. Ex. 423. On October 3, 20561 gdew days lateMr. Baker sent another
email to Coshocton, this time asserting that G pulling the cars to perform repair work
required by AAR Rule 88. Ex. 422. Rule 88 regsicar owners to make certain repairs and
updates to cars when they turn 40 years &lxl. 7 at 643, 658. Once Rule 88 repairs are made
and certified, the 40 year-old cars may rusenvice for 10 more years. Trial Tr. 1144:1-6.
Most, if not all, of the cars CBC had leasedCmshocton were nearly 40 years old when the
Lease began. Trial Tr. 572:13-17.

Coshocton’s attorneys responded to C8announcement by sending a letter on October

15, 2014. This letter notified CBC that Coshoatichnot interpret the Lease to permit CBC to
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pull cars for Rule 88 work and then “re-leasenthto other parties in order to maximize its
profits, which appears to be [CBC’s] ultimate etijve.” Ex. 84 at 2. Coshocton’s suspicions
about CBC’s motives were confirmed. At sopwnt, Coshocton leaed that CBC had been
given the chance to lease the Coshocton cawamther companies for $275 more per car per
month. The new potential lessees were Bedigistics, LLC and Lansing Trade Group, LLC.
Ex. 213 at 3; Ex. 214 at 3. After Coshoctoatorneys sent the Gatier 15 letter, nothing
happened for a brief period. Then, on Novenid)&014, CBC tried to dive33 of the leased
cars back to its control by changitheir bills of lading from Roacht#a Indiana, to Kansas City.
Jones Aff. Ex. 74, at 10. This attempt failedd @he cars headed for Roachdale, Indiana, as
scheduled.ld.

The Litigation Begins

Seven days after CBC had tried to redireet3B cars to Kansas City, Coshocton went to
court. It filed this lawsuit in the United StatBsstrict Court for the 8uthern District of Ohio,
seeking, among other things, a temporary restrgiorder and prelimingrinjunction forbidding
CBC from pulling any cars out of the Lease. Docs. 1, 2. Because the Lease Agreement included
a forum-selection clause, the Ohio court trangfd the case to our court on November 20, 2014.
Docs. 8, 9.

Sometime in January 2015, three cars deraitettack that Coshocton controlled. One
of the cars was destroyed and Cosbogaid to repair the other tw&€oshocton filed a claim
with its insurer and paid CBC $25,000 for thetdeyed car. But CBC never replaced the

destroyed car so, after January 20dlly 74 cars remained in the Ledse.

® Also in January 2015, Coshocton added CBC as an additional insured on its umbrella insurance policy. Coshocton
also added a schedule to that policy explicitly listing eaabdd car and covering it formsich as $25,000. Scott

Jones Dep. 14:5-16:9, Feb. 25, 2015 [hereinafter 30(B¥p)]. Although this policy change did not occur until

January 2015, it took effect starting in March 201dt.
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On January 6, 2015, this court ruled on Coshws request for a temporary restraining
order and preliminary injunctiorDocs. 41, 46. In his ruling, Judge Lungstrum held that the
Lease Agreement entitled CBC to remove cars from the Lease, temporarily, to perform Rule 88
work. Doc. 46 at 251. After this ruling, Gaecton sent a number of emails to CBC asking
where it should return the cars so that CBC could perform the Rule 88 &vaykExs. 73, 184,
185, 188. But CBC never pulled any cars to perfBute 88 work, or for any other reason.

By this time, CBC had asserted a Counterclaim against Coshocton. Doc. 58. On
February 9, 2015, Coshocton and CBC filed sepanatéons for summary judgment. Docs. 63,
65. After a hearing, Judge Lungstrum duleth motions on March 17, 2015. Doc. 16ée
alsoDoc. 110 (Judge Lungstrum’s oral summary judgimelings). The coumwill not recite all
of the parties’ summary judgment argumentalbof Judge Lungstrum’s rulings. Instead, it
mentions only those that are relevant toifisees here. Judge Lungstrum granted summary
judgment in CBC's favor on its claim that Coshocton had breached the Lease Agreement’s
forum-selection clause by suing in Ohio. Doc. 4106, 21-22. He also ruled that this breach
constituted an Event of Default undet&a)(ii) of the Lease Agreemend. Judge Lungstrum
did not decide whether this breach entitled CB@tmver damages. He also did not address
“ultimate consequences” of this Event of Default because CBC had only asked for “summary
judgment that [the forum-selection clauseach was] an event of defaulld. at 22.

The Final Return

Although the litigation was ongoing—and voleti-the parties continued to honor the
Lease Agreement until Schedule B2 expiredtdyerms on September 30, 2015. But Coshocton
had started to return the remaining 74 carsaaly as May 2015, appantly under a mutual

agreement between the parties. Exs. 38, 39, 188n,Ht 1:17 p.m. on the day that Schedule B2
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ended, CBC sent Coshocton an email. Itrdsddhat CBC was “immediately repossessing and
demanding immediate possession of the remainincarail. . . per the default provisions” in § 12
of the Lease Agreement. Ex. 190. The eviderstablishes that CBCdlnot take immediate
possession of the cars or othessvact to reclaim the cardef sending this email. So,
Coshocton sent the cars on one fastand used its free empty madeereturn all the cars to
CBC. Trial Tr. 706:24-707:8.

CBC began sending Coshocton invoices for irsga these cars in January 2016. EX.
211. Those invoices billed Coshocton significagtleater amounts thahe invoices CBC had
sent back in 2013 when Coshocton returned2® cars leased under Schedule A. In January
2016 alone, CBC billed Coshocton for $483,036 paies to 38 railcars. Ex. 211 (invoice
numbers CG001, CG002, CG003, and CG004). So, é3etB8 cars, the average repair cost to
Coshocton was $12,711—%$11,519 per car more than #rage for the first 16 cars returned in
2013. And, of these January 2016 invoices, only oneice asserts thatig billing Coshocton
for repairs to cars.

This increase in the amount billed maniéetste parties’ significant disagreement about
how to interpret the Lease. €lwcton reads the Lease to m@Keancially responsible only for
repairs to items that § 6(a) of the Lease defme“Lessee Maintenance Items.” Ex. 1 at 4.
Those items include “hatch covers (no patghj including battearms, outlet gate and
components thereof.Ild. On February 19, 2016, Coshocton’s counsel contacted CBC’s counsel,
asking CBC to send revised invoscghowing which charges in itsvoices billed for Lessee
Maintenance Items. Ex. 141. CBC’s counsélised to pass this request on to CBq.
Eventually, Grant Baker learned that Cosbadtad requested revised invoices, Trial Tr.

1393:1-1394:2, but CBC never submitted aSgeTrial Tr. 1141:10-1142:25 (Keaton Baker
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testifying that he has no recasfiwhen repairs to just Less Maintenance Items concluded);
Trial Tr. 1392:18-1395:7 (Grant Baker testifying that he did not know the cost for just Lessee
Maintenance Item repairsMany, if not most, of the controversies ruled by this Decision arise
from the amounts chargéy CBC'’s unrevised invoices.
lll.  The Parties’ Method for Handling Repairs and Costs During the Lease

During the life of the Leasé#he parties handled repairs much like they handled repairs
when Coshocton returned the fi29 cars back in January 2013eeScott Jones Dep. 499:19—-
500:16, 503:21-504:13, June 25, 2016 [hereinafter 201980 Dep.] (discussing the parties’
method of invoicing and reviewirigvoicing for repairs made during the life of the Lease).
When a car was bad orderedher CBC or a contract shop d®the necessary repairs and
created the required BRCs. Then, if someoherahan CBC had performed the repairs, the
repairing party submitted an invoice and the BRCsorroborate the amount invoiced to CBC.
CBC then would sort out which charges we€ashocton’s responsiiiiy and create a new
invoice listing only hose chargesSee, e.g.Ex. 430 (email from Grant Baker explaining CBC'’s
view on its maintenance and repair responsibiliti€3C then would send Coshocton the new
invoice and the BRCs to back it up.

If Coshocton disagreed with how CBC had diddepair costs, the parties would confer
and determine whether the invoice veasrect. 2016 30(b)(6) Dep. at 497:24—-49&A, 430.
Indeed, Coshocton contested CBC's invoicesdprirs several times during the Lease. 2016
30(b)(6) Dep. at 484:23-486:1, 497:%8p alsdx. 410 at 2—6 (green highlighting shown in
original exhibit, identifying where CBCilked Coshocton, Coshocton protested, and CBC
reduced invoice amounts); Ex. 430 (emails betwdenlones and Grant Baker where Mr. Jones

contested repair costs under § 6(b) oflthase Agreement and Mr. Baker responded that CBC
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agreed with his evaluation and thus redutteddinvoice amount). For instance, CBC sent
Coshocton an invoice for repairs to caimber RFMX 464634 on March 21, 2012. Coshocton
objected to some of the charges in this invoigs.Mr. Jones explained, he “objected to some of
the items on [the invoice] because [he] didnélfike they were items that pertained to top
hatches and bottom slides,” and that, bec@B€ “agreed with that,” CBC sent Coshocton “a
revised invoice on August 6th of 2012,” 81,405 less than CBC’s original invoice. 2016
30(b)(6) Dep. at 497:13-17; Ex. 410 at 2.
IV.  The Alleged Subleases

Throughout the life of the Lease, Coshodttrother companies useme of the cars it
had leased from CBC. The parties disagree hdretll of Coshocton’s arrangements with other
companies constituted subleases. CBC contends that they do, and so Coshocton improperly
subleased the cars to four companies: lman<bavilon, Cargill, andrcher Daniels Midland
(“ADM"). Coshocton concedes @i its arrangement with the of those companies—Gavilon,
Cargill, and Lansing—amounted to sublesis Jones Dep. at 258:5-11, 302:23—-303:4. But it
disputes that its arrangememth ADM was a subleasdd. at 259:5-17, 306:18-23; Jones Aff.
Ex. 74, at 9°

The record contains little information abdhbé purported subleasebdeed, the court
has no evidence about how many cars went tol@aor when that sublease occurresee
Jones Dep. at 258:5-11, 259:5-260:Zelise, the court has little or no information about the
dates or terms of the other alleged sublea&=sed on Exhibits 88nd 430, it appears that

Lansing used Coshocton’s leased cars at thase times: June 201rough July 2010; June

10 At trial, CBC'’s counsel asked Coshocton’s Rhoda Crown a broader question about CBC'’s attempt to divert the
cars that ADM was using. In his question, counsel refdo¢his arrangement as a sublease. Trial Tr. 778:15—
779:14. The court is not persuaded that Ms. Crown’swdtive answer to this quigen conceded that the ADM
arrangement was a sublease. Trial Tr. 652:7-9.
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2011 through July 2011; and several times du2@b3. And an email from Grant Baker shows
that CBC knew about Coshocton’s arrangemtit Lansing in February 2013. Ex. 430.
Exhibit 83 also shows that Cargill used Goston’s leased cars between January 2013 and
February 2013. As for ADM, the record is fasdadefinite. Coshoctoroncedes that it allowed
ADM to use some of the leased cars staritmgugust 2014. Ex. 85 at 6—7. And the record
shows that ADM used the cars through Noven#tsr4. Jones Aff. Ex. 74, at 9—11. But the
record altogether is silent about whetA®M used the cars past November 2014.

One thing is certain about these arrang@s)however. CBC knew about some of the
subleases before Judge Lungstrum issued kigitnary Injunction Order. Trial Tr. 1325:23—
1326:2;see alsddoc. 46 at 249-50 (discussing someh# alleged subleases on January 13,
2015). So, CBC knew of these subleases notlader January 6, 2015—eight months before the
end of the Lease. Docs. 41, 46. Indeed, CBC knew about the ADM arrangement by November
3, 2014, because both Ms. Peck and Carle Bedegd ADM about CBC's cars on that date.
Jones Aff. Ex. 74, at 10. But, CBC never calledcaent of Default under the Lease Agreement,
and never tried to repossess the cars or terenthatLease Agreement besauwf the subleases.

During the periods covered by the allegetdisases, Coshocton paid CBC the required
rent for the cars and rebursed CBC for any repairs made to the c&wseTrial Tr. 669:13-19
(Ms. Crown testifying that Coshocton “would have paid” evshyreceived from CBC during
the alleged subleases). Nadance suggests that Coshoctaited to pay CBC for any losses
incurred during the alleged subleasor that any of the putatigeblessees breached the Lease
Agreement.SeeTrial Tr. 1401:1-16 (Grant Baker tegiifig that CBC has no knowledge of a

breach by any sublessée).

1 Grant Baker testified that Mr. Jones had said that Cosheatald not use the cars agtpaf a unit train, but that
Coshocton allowed ADM to use the cars as part of atait. If CBC contends thatuch use breached an oral
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V. The Bench Trial and Subsequent Events

The Trial's Mechanics

When the Lease Agreement expired on September 30, 2015, the claims in Coshocton’s
Complaint became moot. But CBC’s Countearolaemained. On November 1, 2016, the court
began a bench trial to resolve CBC'’s counterclaiifise parties presemt¢heir cases over five
days. CBC called five witnesse€oshocton called none.

After the evidence concluded, the court hofmerkeceive a coherent explanation of the
real issues and the parties’ gmss on them. So, the courtgiponed closing arguments until it
could have the benefit of the pias’ proposed findings of fachd conclusions of law. To help
clarify the issues, the coursised an Order explaining how CB@d Coshocton should structure
their proposed findings. Doc. 224. This Ordeyuieed CBC to “present individually targeted
Proposed Findings of Fact and Conclusions of Law for each category of damage it seeks to
recover” and explained thatéfach such category of damage must have its own separate
heading.” Id. at 2 (footnote omitted). The Order alsqu&ed Coshocton to use the same format
in its responseld. at 3—4. This Decision often refers taieais sections of the parties’ proposed
findings.

In the same post-trial Order, the caalfbwed CBC 14 days to supplement the trial
evidence “with evidence ottarneys’ fees purportedly recoverable under the parties’
agreement.”ld. at 1. But it “strictly limited” CBC’ssubmissions to “fees purportedly incurred
during the period June 1, 2016 to October 31, 2016."CBC filed supplemental evidence of
attorneys’ fees on November 18, 2016 (Doc. 226), and on November 19, 2016 (Doc. 227). CBC

filed its Proposed Findings of Fact and Conclusions of Law (“CBC’s Proposed Findings”) on

agreement, the Lease provides that the parties cannot modify it except in writing. Exhibit 1 at 13 (8 18(k)). CBC
presented no writing making this purported oral agreementdified term of the Lease. The court thus disregards
any CBC claim based on it.
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December 16, 2016. Doc. 233. Coshocton file@rtgposed Findings of Fact and Conclusions
of Law (“Coshocton’s Proposed Findingsih January 17, 2017. Doc. 234. The parties
presented closing arguments two monéter.

But, about a month before closing amgnts, CBC filed a Motion to Re-Open the
Evidentiary Record. Doc. 237. In this moti@BC asked the court to re-open the evidence so
that it may submit attorneyges records for time spent tire case after October 31, 2016.
at 1. The issues in CBC’s motion are tied ®¢burt’s conclusions here. The court thus
resolves CBC'’s Motion to Re-Open the EvidentiRecord at the end of this Decision.

The Witnesses

In this final section of th&acts, the court briefly dissses a few of the witnesses who
testified at trial—and one who didn’t. It d®so because the court has had to make some
credibility determinations that this Decision shibreport. But the court also engages in this
discussion to explain whose testimgnpperly is before the court.

Most of the people introducex the factual narrative testified at trial, but three key
players did not: Scott Jones, Kathy Pecld €arle Baker. The court admitted no testimony
from Ms. Peck or Mr. Baker, but it did adnéstimony from Mr. Jones through his affidavit and
several depositions. The court relies on testimony from all of these sources, and need not resolve
any objections to do so.

Few of the witnesses lackadtlear bias, but to the extehtit Keaton Baker’s testimony
is not consistent with Grant Baker’s testimothg court finds Keaton Baker’s testimony more
credible. Although CBC'’s counsel led his witness®ost of the time, Keaton Baker resisted the

leading questions from his company’s ccelrmaore readily than did his broth€r.Moreover, the

2 For one example of counseblding Grant Baker so that it wasn’t cleaowtes testifying, see Trial Tr. 1248:2-8.
There, counsel asked Mr. Baker how railroads handle derailments under AAR RuMrl®aker responded that
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court found Grant Baker’s testimony evasive when he was cross-examined by adverse counsel
and this too harmed his credibility. In costrakeaton Baker’s behawi on cross-examination
did not impair his credibility?

The discussion to date leaves one witries® the trial unintrodoed—Larry Koelzer.
Mr. Koelzer has worked in the railroad buess for many years and currently serves as a
consultant for railcar owners and lessees. Coshduted Mr. Koelzer to Hp with its return of
the final 74 cars. At trial, though, CBC, not Codibog called Mr. Koelzer ttestify as an expert
witness. Mr. Koelzer testified about the railroad industryldadnterpretation of the Lease
Agreement. The court does not recite hisrprietation here nor relgn it in its discussion
below. The interpretation of an unambiguous canisaa legal question served for the court.
Waste Connections of Kan., Inc. v. Ritchie Caep8 P.3d 250, 265 (Kan. 2013). So, testimony
like Mr. Koelzer’s is relevant only when thewbfinds that a conact is ambiguous, which it
does not find hereSee Westar Energy, Inc. v. WittR5 P.3d 515, 530-31 (Kan. Ct. App.
2010). However, Mr. Koelzer’s testimony explainceytain terms used in the railroad industry
assisted the courtisnderstanding of soneease provisions.

Analysis and Conclusions of Law

CBC contends that Coshocton breached seeetions of the Lease Agreement, entitling
CBC to recover nine categories of damagese Jdven sections Coshor allegedly breached
are: (a) 8§ 18(i), the forum-etion clause; (b) § 18(b), tlseibleasing provisn; (c) § 13, the

return provisions; (d) § 15, thesurance provision; (e) @and § 17, the indemnification

the railroads contact the derailed car's owner. Counsetupted the witness and interjected “Well, wait a minute.
No they don't.”

13 For an example of testimony that limited Grant Bakereslibility, see Trial Tr. 13939 where he testified in
short succession that: noeaver asked him to prepare invoicesjfist Lessee Maintenance ltem repairs and
cleaning; then conceded that he was asked to do so during a deposition; and then assertedhetenandd work
for Coshocton.” This view of a commercial relationship is not what the court would expect from @ party
contract, which, under Kansas law, carries a duty of good faith and fair dealing.
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provisions; (f) 8 5(c), the derailent provision; and (g) 8§ 4(d),dalate fee provision. The nine
damage categories include direct and consgalelamages claimed under the seven breaches
alleged, as well as pre-judgmernterest and attorneys’ fees dit@jation expenses. In total,

CBC seeks $2,470,076 in damages and pre-judgment interest, and $643,403 in attorneys’ fees
and litigation expenses. Altogethereth CBC asks the court to award it $3,113,480.

For each alleged breach and category of d@n@BC advances a labyrinth of claims and
arguments. Some complicate the case, makidiffitult to discern which claims turn on the
outcome of others and which claims functiodependently. Other claims twist the ordinary
meaning of the English language and, whay ttho, impair the credibility of CBC'’s other
arguments. The written word was conceived aseans to make our intentions clear—not to
hide it from others? Before the court begins its analysf¢he parties’ clans, it addresses three
over-arching issues.

First, the court explains how CBC may recover under the Lease Agreement. The Lease
does not include a liquidated damages clausangasecovery under the Lease must be based on
general principles of contract damages. $ecti8(i) of the Lease sits Kansas law to govern
any dispute, and neither pagyer asserts that any provisiohKansas’s Uniform Commercial
Code applies to their dispute. So the tbases its findings and conclusions on Kansas'’s

common-law contract rules.

1 To put it more eloquently, “language [has] been giveito make our meaning clear, and not to wrap it in
dishonest doubt[.]” Charlotte Bront®iographical Notice of Ellis and Acton BeWuthering Heightsxxii (1850
ed. 2005).

15«A federal court sitting in diversity must apply state law as propounded by the forum’s highest Bmyl”
Maccabees Life Ins. Co. v. Chor&®3 F.3d 1175, 1180 (10th Cir. 2005) (citRgncho Lobo, Ltd. v. Devargas

303 F.3d 1195, 1202 n.2 (10th Cir. 2002)). “Absent controlling precedent, the fedetahast attempt to predict

how the state’s highest court would resolve the isslee.{citing F.D.I.C. v. Schuchman235 F.3d 1217, 1225

(10th Cir. 2000)) (footnote omitted). To do so, the court “consider[s] a number of authorities, including analogous
decisions by the [state] Supreme Court, the decisions tfvlez courts in [the state], the decisions of the federal
courts and of other state courts, and ‘the general weight and trend of authétiygressive Cas. Ins. Co. v.
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SecondCBC tries to recover on six claims and categs of damage that it did not raise

or preserve in the PredtiOrder. Those six claims and categories are:

1.

Attorneys’ fees in the amount of 1,661 for costs incurred between November
10, 2014, and when the date judgment is entered, based on Coshocton’s alleged
breach of the forum-selection clausempareDoc. 233 at 2with Doc. 165 at 8;

Lost-rent damages in the amount 80$,000 for Coshocton’s alleged breach of
8 15,compareDoc. 233 at 33with Doc. 165 at 4, 10-11;

Lost-rent damages in the amount 80$,000 for Coshocton’s alleged breach of
8 8 and § 17¢compareDoc. 233 at 76ywith Doc. 165 at 6, 23;

Lost-rent damages in the amoun$a¥,800 for Coshocton’s alleged breach of
the Lease’s indemnification provisionssiea on Coshocton'’s failure to pay for
derailed car, RFMX 46459%pmpareDoc. 233 at 76with Doc. 165 at 6, 23;

Attorneys’ fees and damages based on a new claim that, by “subleasing the
railcars and failing to obtain the requirsdbleasing terms,” Coshocton breached
8 8 of the LeasesompareDoc. 233 at 27with Doc. 165 at 8; and

Attorneys’ fees and damages based oew claim that Coshocton breached the
duty of good faith and fair dealing wherfatled to carry the insurance required
by 8§ 15,compareDoc. 233 at 48with Doc. 165 at 10-11.

CBC's efforts to insert these six claims contcadne Federal Rules @fivil Procedure.

Those rules provide that tipeetrial order “controls theourse of the action unless the

court modifies it.” Fed. R. Civ. P. 16(d). Soldims, issues, defenses, or theories of damages

not included in the [final] pretrial order are wad/even if they appeared in the complaint.”

Wilson v. Muckala303 F.3d 1207, 1215 (10th Cir. 2002). Witensidering whether a claim is

included in the pretrial order, courts must construe the pretdat diberally “to cover any of the

legal or factual theories that might be embraced by [its] languatgnith Petroleum Corp. v.

Steerman656 F. App’x 885, 887 (10th Cir. 2016) (quotifigyjillo v. Uniroyal Corp, 608 F.2d

815, 818 (10th Cir. 1979)). The court construestffaeorders most libely when the orders

Engemann268 F.3d 985, 988 (10th Cir. 2001) (citation omitted). But, decisions by the &iatetscourts are not
binding on the court, though they are entitled to some welgbiton v. Bank of Am., N.AL89 F. Supp. 3d 1286,
1293 (N.D. Okla. 2016).
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state the parties’ claims in general termséathers v. Leather856 F.3d 729, 761 (10th Cir.
2017) (citations omitted).

CBC did not preserve any of these six claims or theories of damages. The Pretrial Order
here is quite detailed and CBC, alone, draftegptitéions of it devoted tstating CBC'’s claims.
SeeDoc. 190 at 4 (incorporating CBC'’s previdilgg, Doc. 165—titled, “Statement of
Contentions”™—as CBC'’s portion ofdlPretrial Order). Yet nothing the Pretrial Order could
have prepared Coshocton, or the courtitiese six new claims. CBC's final Amended
Counterclaim never mentions claimse, three, five, and six, arather than a stray sentence or
two, it does not mention claims two and four eithBrdeed, CBC raised precisely none of these
claims or theories of damages until afterlfriehen CBC submitted its Proposed Findings.

“[T]he primary purpose of preial orders is to avoid sprise by requimng parties to
“fully and fairly disclose their views [about] wahthe real issues tie trial will be.”” Leathers
856 F.3d at 761 (quotingenith Petroleum Corp656 F. App’x at 887). Allowing CBC to assert
these six claims now would undermine this puegposhe court thus oeludes that CBC failed
to preserve the six claims or theoredgdamages in the Pretrial OrdeZf. Arias v. Pachec®80
F. App’x 771, 775-76 (10th Cir. 2010) (affirming distrcourt’s decision ndb allow a plaintiff
to raise a wrongful-arrest claiwhere the plaintiff's first mention of the claim after one
reference in the complaint was igoposed jury instructions).

Although CBC never concedes that these six claims or theories of damages are new, the
court elects to construe thénclusion in CBC’s Proposed Fimdjs as an implied request to
amend the Pretrial Order. “Theurt may modify the [final praal] order . . . only to prevent
manifest injustice.” Fed. R. Civ. P. 16(&Yyjas, 380 F. App’x at 774. CBC thus “bears the

burden of proving manifest injustice wdubccur without permitting the requested
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amendment[s].”Arias, 380 F. App’x at 774 (citingoch v. Koch Indus., Inc203 F.3d 1202,

1222 (10th Cir. 2000)). CBC faits carry this burden. Itfters no reason why leaving the

Pretrial Order as it is woulgroduce manifest injustice. Indeed, CBC has had more than enough
opportunities to amend its claims. The court ttheislines to modify the Pretrial Order and so
finds against CBC on the six claims listed above.

Last CBC includes a request for all of itscaheys’ fees and litigation expenses—
$643,403 altogether—based on all of its breachmdaxcept one. Because CBC seeks fees and
expenses as a prevailing party under the ¢ @aasl not as compensatory damages for any
particular breach, the court catars CBC's fees and expenseguest near the end of this
Decision—and not as part of its discussion of each claimed breach.

With that, the court turns to the contract law principles that govern this case and then
considers CBC'’s claims in the following sequence: (a) forum-seledaose; (b) subleasing
provision; (c) return mvision; (d) insurance provision;)(@demnification provisions; (f)
derailed car provision and pre-judgni interest; (glate fee provision. The court then addresses
CBC'’s claim for attorneys’ fees and litigatiorpenses. This Decision then concludes by ruling
CBC'’s Motion to Re-Open the Evidentiary Record (Doc. 237).

l. Guiding Principles of Kansas Contract Law

Under Kansas law, “[tlhe elements of a breathontract claim are: (1) the existence of
a contract between the parti€®) sufficient consideration tsupport the condct; (3) the
plaintiff's performance or willingness to perfn in compliance with the contract; (4) the
defendant’s breach of the contract; and (5) adgardo the plaintiff caused by the breach.”

Stechschulte v. Jenning28 P.3d 1083, 1098 (Kan. 2013) (citations omitted).
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“The primary rule for interpratig written contracts is to ascairt the parties’ intent. If
the terms of the contract are cleihue intent of the pées is to be determined from the language
of the contract without apyihg rules of construction.Waste Connection298 P.3d at 264
(quotingOsterhaus v. Totl249 P.3d 888, 896 (Kan. 2011)). “If, on the other hand, the court
determines that a written contract’s languagandiguous, extrinsic or parol evidence may be
considered to construe itfd. (first citing Barbara Oil Co. v. Kan. Gas Supply Caorp27 P.2d
24, 35 (Kan. 1992); then citingobile Acres, Inc. v. Kuratéb08 P.2d 889, 894-95 (Kan. 1973)).

That the parties to a contract disagree aldét it means does not render the contract an
ambiguous oneld. at 265. “To be considered ambigupasvritten contract ‘must contain
provisions or language of doubtful or conflrgimeaning, as gleaned from a natural and
reasonable interpretation of its languagdtifinity Energy Res. v. St. Paul Fire & Marine Ins.
Co, No. 12-2685-JTM, 2013 WL 3792899, at (B. Kan. July 19, 2013) (quotingore v.
Beren 867 P.2d 330, 337 (Kan. 1994)). So, a conisaambiguous if “the language of the
contract’s provisions is capable‘ohe of two or more meanings.’Graphic Tech., Inc. v.
Pitney Bowes In¢968 F. Supp. 602, 607 (D. Kan. 1997) (quotsigon v. Nat'l Farmers Org.,
Inc., 829 P.2d 884, 885, 888 (Kan. 1992)). Butpatact is not afiguous “until the
application of pertinent rules aiterpretation to the face ofdhnstrument leaves it genuinely
uncertain which one of two or moneeanings is the proper meaningd.iggatt v. Emp’rs Mut.
Cas. Co, 46 P.3d 1120, 1125 (Kan. 2002) (quotatholic Diocese of Dodge City v. Raymer
840 P.2d 456, 459 (Kan. 1992)). If the court fiadsontract ambiguous after giving it “a fair,

reasonable, and prigzal construction,* then “the facts and iumstances surrounding the

% Liggatt, 46 P.3dat 1126 (citingVlarquis v. State Farm Fire & Cas. C&@61 P.2d 1213, 1219 (Kan. 1998)).
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execution of the agreement become necedsate interpretion of its meaning*

If, after applying the ordinary rules of impgetation the contraces$ still ambiguous, the
court can resort to the rule that ambimgs are construed against the draftéirst Nat'l Bank of
Olathe v. Clark602 P.2d 1299, 1303 (Kan. 1979). The same rule applies to arguments based on
the parties’ course gferformance or dealing. The courtymasort to these indicators of the
parties’ intent only afteit has determined that the contract is ambigu&@ese idat 1304 (“In
construing an ambiguous or indefancontract, the court ‘may alsake into consideration the
interpretation placed upon the contract byghgies themselves.” (citation omitted)).
Moreover, “[i]f a written contract is actualBmbiguous concerning a specific matter in the
agreement, facts and circumstances existing psiand contemporaneously with its execution
are competent to clarify the intent and purpostefcontract in that regard, but not for the
purpose of varying and nullifying its clear and positive provisiomd.'(quotingWeiner v.
Wilshire Oil Co. of Tex.389 P.2d 803, 808 (Kan. 19643kcord Williams v. Alumni Ass’n of
Univ. of Kan, 189 P.3d 580, 2008 WL 3367599, at *5 (Kan. Ct. App. Aug. 8, 2008) (per
curiam).

Il. Forum-Selection Clause Claim

In its first claim, CBC seeks attorneyises for Coshocton’s breach of the Lease
Agreement’s forum-selection clause. In the Paétdirder, CBC calls thislaim “forum attorney
fees.” Doc. 165. The court also adopts this naming convention.

Coshocton filed this case in the SouthBistrict of Ohio on November 10, 2014. Doc.

1. On November 12, 2014, CBC filed a motion to dssnair transfer the cag®the District of

I Audiotext Commc’ns Networkic. v. US Telecom, IndNo. 94-2395-GTV, 1995 WL 36543, at *4 (D. Kan. Jan.
9, 1995) (citingViobile Acres, InG.508 P.2d at 894).
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Kansas. Doc. 5. CBC based its transfer motion on the Lease Agreement’s forum-selection
clause in § 18(i), titled “Aplicable Law.” Ex. 1 at 13. It reads as follows:

The terms of this Lease and all rightelabbligations hereundshall be governed

by the laws and venue of the State of Kenwithout regard to Kansas’ choice of

law doctrine. There are words and phralsesein that are railroad terminology

defined by theCar and Locomotive Cyclopedi{@997) dictionary published by

Simmons-Boardman.

Id. Six days after CBC filed its motion, the Olwiourt denied the motion to dismiss but granted
the motion to transfer. Doc. 8. The trarsivas completed on November 20, 2014, when the
Clerk of our court docketetthe case here. Doc. 9.

On February 9, 2015, CBC filed a motion smmmary judgment. It argued, among other
things, that Coshocton was lialite breaching the Lease’s forum-selection clause. Doc. 63. On
March 17, 2015, Judge Lungstrum granted GB@imary judgment on the forum-selection
liability issue, but he did natecide damages. Doc. 110 at 16, 19, 21-22. CBC thus had to
prove any recoverable damages cdusethis breach at trial.

Throughout this case, CBC has invoked aetgrof theories to support its damages
efforts. These shifting theories have compida€BC’s endeavor to prove its damages. The
court thus begins by sorting out CBC'’s thegrieen addresses whether CBC should recover the
damages it seeks.

A. CBC'’s Shifting Theories

In its Proposed Findings, CBC seeks forumraty fees under sections 8, 12(b), and 17

of the Lease. Doc. 233 at 2—3. But CBC relied on§us2(b) in the Pretrial Order. Doc. 165 at

7. Though one could argue that Fed. R. Cid@¢d) prohibits CBC fronmow asserting claims
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under § 8 and § 17, the court doescwisider the rule seestrictive. The court thus considers
CBC's forum attorney fees claim der all three prosions invoked by CB&?

Sections 8 and 17 do not entitle CBC to thendges it seeks. Neither provision’s plain
language can support a claim for attorneys’ feegthan a breach of the forum-selection clause.
Section 8 explicitly provides that it is only concerned with liability “arising out of . . . the loading
and/or shipping in the Cars of commodities ilhtause oxidative corrosion.” Ex. 1 at 5. Where
Coshocton filed suit has nothing to do withrrosion. Section 17 isgeally disconnected to
CBC'’s forum attorney fees claim. This provisiogpkcitly states that ibnly is concerned with
“any Car” subject to the Leasdd. at 11. Coshocton’s decisiondae in Ohio does not affect
“any Car.” Sections 8 and 1fius cannot support CBC’s request for forum attorney fees, which
leaves CBC with its theory premised on 8§ 12(blpe court considers this theory in the next
section.

CBC'’s second shift in theories increases thmalge award it seeks here. In its Proposed
Findings, CBC asked for $213,029 in forum attorney fees. This figure consists of $18,368 worth
of work CBC'’s attorney diavhile the case was pending in Ohio—so, from November 10, 2014
to November 20, 2014—and $194,661 for work CBC'’s attorney did while the case was pending
before our court. Doc. 233 at 2. But CBC did pieserve a claim for forum attorney fees after
November 20, 2014. In the Pretrial Order, CBC only asked for forum attorney fees for the ten
days that the case was pending in Ohio—November 10 to November 20,S8Dbc. 165 at
3—4 (claiming “Forum Attornejees” for the period “10/1@014 through 11/20/2014"). So

again, the Pretrial Order controlstatine court declines to amend §ee Muckala303 F.3d at

18 At one point, CBC also sought forum attorney fees as compensatory damages for Coshocton’s breach of the
forum-selection clause. CBC appears to have abandoned this theory of recovery. But even if CBC has not
abandoned its early theory, it still is entitled to the sdameage award. As with fees claimed under the Lease
Agreement, CBC's recovery under a compensatory-danthgesy is limited to the fs incurred as a result of
Coshocton’s breach of ttierum-selection clauseHess v. Jarbget43 P.2d 294, 297 (Kan. 1968).
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1215 (“[C]laims, issues, defenses tbeories of damages not inclublia the [final] pretrial order
are waived even if they appedrin the complaint . . . ."see also suprpp. 25-27. The court
thus finds for Coshocton on CBC'’s claim for forattorney fees allegedly incurred after
November 20, 201%.

B. Attorneys’ Fees That CBC May Recover

As mentioned, CBC seeks $18,368 in forum attorney fees based on the work CBC'’s
attorney performed while the case was pendirtgenSouthern District of Ohio. Coshocton
challenges CBC'’s forum attorney fees requestr@sasonable and as one arising, in part, from
work unrelated to Coshocton’s breauftthe forum-selection clause.

CBC responds, arguing that the court needenmtw its attorneysfees evidence to
determine whether its fee request is reasonablegasred by § 12(b) of the Lease. For support,
CBC relies on the court’s decisionRoss v. RothsteifNo. 13-cv-2101-DDC-TJJ, 2016 WL
274878 (D. Kan. Jan. 22, 2016). CBC's reliance is in vairRoss the court recognized that
“[c]ourts apply a different standard when anaigza request for an award of attorney’s fees
under a contract compared to a fee request dm#ftbby statute,” and that the standard applied
to fees under a contract is legagching. 2016 WL 274878, at *4 (citifgnter. Bank & Tr. v.
Barney Ashner Homes, In&@00 P.3d 115, 2013 WL 1876293, at *21 (Kan. Ct. App. May 3,
2013)). This statement is faithful to Kansas l&see, e.gEnter. Bank & Tr, 2013 WL
1876293, at *21 (“In a case where attorneys'sfare awarded based on the contractual
agreement of the parties, [the court has]mitependent duty to peruse the itemized statements
for reasonableness in the absence of partizeldobjections, as [it] might under a statute

granting fees to a prevailing party to support litigation segrtfire public good in addition to

9 Even if the court amended the Pratdrder to include CBC’s new claim $194,661 in forum attorney fees, the
evidence at trial fails to support such an award. CBC #tdzhmo evidence linking the $194,661 it claims to any
work performed on the forum-selection liability issue.
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purely private interests.” (citingensley v. Eckerhard61 U.S. 424, 433-34 (1983))). But, the
Kansas Court of Appeals albas recognized that the courtymaview a fee request if a
defendant “quarrel[s] with certain c@mnents of the attoay fee request.Id. Nothing inRoss
contradicts this principle and so it does not gribhhe court from reviewing a fee request when
asked to do so.

The following principles guide ghcourt's analysis of CBC'’s forum attorney fees request.
“In a lawsuit involving multiple claims or multipléeories, an award of attorney fees must be
based on the time spent by the prevailing pa#diterney on the claim or theory under which
attorney fees are allowableDeSpiegelaere v. Killigro47 P.2d 1039, 1040 (Kan. Ct. App.
1997);Dodge v. Davis Remodeling, Repair & Custom Constr., 869 P.3d 974, 2013 WL
5422377, at *3 (Kan. Ct. App. Sept. 27, 203®e also Unruh v. Purina Mills, LL@21 P.3d
1130, 1143-44 (Kan. 2009) (discussihgSpiegelaeréavorably and affirming a district court’s
ruling based oeSpiegelaene York v. InTrust Bank, N.A962 P.2d 405, 434 (Kan. 1998)

(discussingdeSpiegelaeréavorably). An exception to thisleiexists. “[W]hen the causes of
action involved in the suit are depkent upon the same set of facts or circumstances and thus are
“intertwined to the point of beg inseparable,” the party suifgr attorney’s fees may recover

the entire amount covering all claims.DeSpiegelaere947 P.2d at 1043 (quotirgewart Title

Guar. Co. v. Sterling822 S.W.2d 1, 11 (Tex. 1991¥ee idat 1044 (adopting rule and

exception as stated Btewar}; see also York962 P.2d at 430 (holding thatdistrict court did

not abuse its discretion whapproving non-segregated fee resfugecause “[i]t was clearly
necessary for all of the underhg facts of the transaction to be fully developed in order to

prosecute the KCPA claim” and even though “[tlheserices may have also resulted in findings

of other tortious conduct sufficieto justify a judgment, . . . hKCPA claim [was] inextricably
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intertwined with the single transaction whichgsy the subject of th[e] litigation™). But,
attorneys’ fees that are not supported by “métas, contemporaneous time records’ that show
the specific tasks being @il should not be allowedDavis v. Miller, 7 P.3d 1223, 1235 (Kan.
2000) (quotingCase v. Unified Sch. Dist. No. 233 Johnson Cty., K&V F.3d 1243, 1250 (10th
Cir. 1998)).

Coshocton contends that CBC is entitled &t 58,488 in forum attorney fees because the
billing records admitted at trial show tHaBC'’s attorney only spent 10.9 hours working on
Coshocton’s forum-selection breach—and not3h& hours that CBC claims. The court agrees
with Coshocton’s premise. CBC is not entitledeoover all of tle attorneys’ fees it seeks as
damages for Coshocton’s breach of the foruraetmn clause. But the court disagrees with
Coshocton’s math. CBC claindg.4 hours as the basis of its forattorney fees claim. But
Exhibit 220—CBC'’s attorneys’ fees exhibit—repmjust 11.2 hours that the court fairly can
identify as hours billed for work on the forumlesgtion issue or transfenotion. By the very
terms of the attorney’s narrative writtenebgplain the reason the time was incurred, the
remaining 46.2 hours were not devoted to the fosetection issue. Those hours were incurred
for attorney work resisting Coshocton’s jor@nary injunction motion. For instance, CBC’s
attorney billed two hours dfime on November 10, 2014, on an “email for Grant [Baker]
regarding holdover rent on Rule 88 cars[;] reskedease language default[;] incorporate the 33
cars research tonight 11pm.” Ex. 24t06. No connection exists between this work and
Coshocton’s breach of the forum-selection clauBlee court declines to give CBC a recovery
for it.® The evidence at trial thus supportsaavard of no more than $3,584 (11.2 hours x $320

per hour) in attorneys’ fees incad while the case was pending ie tBouthern District of Ohio.

20 For other examples of attorney efforconnected to Coshocton’s forum breach claieg Ex. 21@t 8, reporting
six hours reviewing AAR Rule 88 “letters of approval” on November 14, A4@14gporting 4.2 hours reviewing
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Nevertheless, CBC contends that it is erditie the full fee awar it seeks because CBC
has shown that “some work” on the forum-selection issue “was essential to and intertwined with
both claims that allow a fee and those thattigboc. 233 at 13, { 18), and because the court
“need not review the entire case history ttedmine if each recoverable breach of contract
action completed by defendanteunsel was meritoriousid; at 14, § 19). The court disagrees.
Whether Coshocton breached the forum-selediause is not intertwined with whether CBC
prevails on any other breach it claims. And, CBC consistently has maintained throughout this
case that its claim for forum attorney feebased specifically on Checton’s breach of the
forum-selection clause and nothing else. Do@.4t114; Doc. 165 at 7. So, CBC is entitled to
recover just those fees it incurred as a resutadhocton’s breach of the forum-selection clause.

In sum, the court awards CBC $3,584 in attorneys’ fees for Coshocton’s breach of the
Lease’s forum-selection clausk so holding, the court also findsat the hourly rate sought by
CBC—$320 per hour—is reasonable under the eightifaest established by Rule 1.5 of the
Kansas Rules of Professional Condusee Davis7 P.3d at 1236ee also Wittig v. Westar
Energy, Inc. 235 P.3d 535, 546 (Kan. Ct. App. 2010) (“Simply put, the rules are a reference the
court may consider to aid in its analysisattbrney fee requests. Their use is a methodology
approved by [the Kansas] Supreme Court wassessing fees, even those arising from a
contract.” (citation omitted)).

lll.  Sublease Provision Claims

CBC'’s second claim alleges that Coshoctaabhed § 18(b) of the Lease by subleasing

some of CBC'’s cars without complying withat provision. Semn 18(b) provides:

[Coshocton] may sublease the Cars iftf{i$ [Coshocton] ntfies [CBC] within
thirty (30) days of the sublease anck tterms thereof; (ii) [Coshocton] and

The Andersons, Inc. shop recofds cars on November 16, 201id;, reporting three hours to “build trial notebook
with exhibits [for] TRO” on November 18, 2014.
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sublessee shall be and continue to fentiable to [CBC] under this Lease and

sublease; (iii) any sublease shall contain language which expressly makes such

sublease subject and subordinate to tleigse and to the rights of [CBC] and the
financing parties describaed Subsection 10(a); (ivduch sublease must require

that the Cars will be used only withihe boundaries of permitted use set forth in

Subsection 7(a) and in accordance withoathe terms and conditions set forth

herein upon [Coshocton].

Ex. 1 at 11 (formatting in original). CBC alstaims that Coshocton’s subleasing constitutes a
breach of the duty of good faith and fagaling. For these breaches, CBC seeks $185,625 in

lost rent as damages. Doc. 233 at 18. ddwet considers CBC'’s breach of contract and good

faith and fair dealing claims separately, below.

A. Breach of Contract

CBC contends that Coshocton breached § li(byery way possibl@and in at least two
ways that are not possible. Section 1&wed Coshocton to sublease CBC'’s cars, but
required Coshocton to notify CBC of any subleasé to include certain terms in any sublease
agreement. Ex. 1 at 11. CBC contends @wghocton failed to provide CBC notice of its
subleases with four companies—Lansingyiaa, Cargill, and ADM—and that Coshocton
failed to include the required terms in its subilegsgreements with those companies. Doc. 165
at 8. If proven, these actiomsuld breach § 18(b)(1)—(iv).

CBC also contends that Coshocton breacs 18(b) by failing to secure CBC'’s
permission before entering into the subleasesbgrprofiting from them. Doc. 233 at 28, T 13.
Failing to secure CBC'’s consent to a subleasaataronstitute a breach of § 18(b) for the
simple reason that this prowisi does not give CBC the right to consent or withhold consent to
any sublease: “[Coshoctomjay sublease the Caifdirst (I) [Coshocton]notifies [CBC] within

thirty (30) days of the sublease and the termsetifer. . .” Ex. 1 at 11 (emphasis added). And

though § 18(b) establishes several prerequisites for a permissible sublease, it never obligates
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Coshocton to secure CBC’s permission. Afsathing in 8 18(b) or the Lease Agreement
prevents Coshocton from profiting from a ®dde of the cars. CBC’s claims based on these
theories thus fail.

The only question remaining is whether CBGtker theories of lsach under § 18(b)(1)—
(iv) produce a claim that warrantecovery. They do not. Although Coshocton concedes that it
subleased some of the leased cars withaingiCBC notice—plainly a f@ach of 8 18(b)(I)—it
contends CBC has failed to prove that theseieldbreaches causady damage. The court
agrees. CBC never proved that it suffered any dams@eresult of the breaches that 8
18(b) will support. Instead, CBC advances danthgeries that are fanciful. For instance, CBC
seeks a year’s worth of lost rent based oratlegyed ADM sublease. Doc. 165 at 4, 7-8; Doc.
233 at 29-33. But CBC never proved that Coshofztied to pay any of itsent obligations.

The court finds it difficult to understand h@BC arrived at lost & as a measure of
damages when Coshocton never failed to payramyowed under the Lease. CBC explains its
theory this way: If CBC harkceived notice of the subleases and discovered that the sublease
agreements failed to contain the terms require@ b§(b), then it could have called an Event of
Default under 8§ 12(a)(ii), which would have alied it to terminate the Lease under 8 12(b)(iii)
and repossess all the cars in the Leasece@roperly repossessed, CB@htends, it would have
re-leased the cars to Bella or Lansing and masde $275 more per car per month. Doc. 233 at
29-32. In other words, CBC’s lost-rent ateis really a lost-profits claim.

“The basic principle of contract damagesosnake a party whelby putting it in as good
a position as the party would have [oc@djihad the contract been performe&&nsas ex rel.
Stovall v. Reliance Ins. Gdl07 P.3d 1219, 1228 (Kan. 2005) (first citihgn. Power & Light

Co. v. Thatcher797 P.2d 162, 165 (Kan. Ct. App. 1990); then citing Restatement (Second) of
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Contracts 8§ 344(a) (Am. Law Inst. 1979)). cBdamages are called “[e]xpectation damages”
and “usually consist of lost profits plus angigtental or consequential losses caused by the
breach.” Source Direct, Inc. v. Mantel870 P.2d 686, 693 (Kan. Ct. App. 1994) (citation
omitted). “In Kansas, ‘loss of pfits resulting from a breach obntract may be recovered as
damages when such profits are proved withaealle certainty, and when they may reasonably
be considered to have been witthe contemplation of the parties.ltl. (quotingVickers v.
Wichita State Uniy.518 P.2d 512, 515 (Kan. 1974); then citirayi Strauss & Co. v. Sheaffer
650 P.2d 738, 746 (Kan. Ct. App. 1982)). Alspaaty may not recover damages if those
damages are “not the proximate result of the bre&clntract . . . [or] are remote, contingent,
and speculative in characteReliance Ins. Col107 P.3d at 1228 (quotifgpperson v. Sec.
State Bank528 P.2d 1211, Syl. 7, 1212 (Kan. 1974))tukdly, CBC, as the party seeking to
recover lost-profits damages, bears the bufti® produce appropriatevidence of [its]
damages” so that “a reasonable b&miomputation of damages” existSmith v. Stephen840
P.2d 68, 69 (Kan. Ct. App. 1997) (citations omitted)gord Reliance Ins. Col07 P.3d at 1228.
CBC has failed to prove damages under theserging rules for two independent reasons.
CBC'’s theory of recovery is speculative. CB€ks the court to award it damages based
on what CBC might have done. Courts apmiyKansas law do not and contract damages
based on what a party may or may not have d&@se Reliance Ins. Gd.07 P.3d at 1228 (“A

party is not entitled to recowelamages ‘which are . . . spéative in character.” (citation
omitted)). Here, the proof is even worse tpeculative. CBC concedes that it knew about
some of the complained-of subleases befadgéd Lungstrum issued his Preliminary Injunction

Order. Trial Tr. 1325:23-1326:2. This mearB3knew about these s@alses no later than

January 6, 2015—eight months before the bessded. Docs. 41, 46. Likewise, CBC knew of
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Coshocton’s arrangement with ADM by November 3, 2014, because both Ms. Peck and Carle
Baker called ADM about the allegedly subleasars on that date. Jones Aff. Ex. 74, at 10.
And the reason for that phone call? CBC wantepull the 33 cars Coshocton had loaned ADM
from the Lease so that CBC could put those @ao a more lucrative lease with Bell3ee idat
5-10. Yet, CBC never called an Event of Defanll never sought to reggess the cars on this
basis?> CBC's own actions thus belie its theoryreovery. It had actlianowledge of some
subleases but never called an Bwa@rDefault and never took tlegher steps necessary to place
the cars into the more lucrative Bella lease. CB(S thas failed to prove thitis entitled to the
lost-rent damages that it seeks.

Also, CBC's request for lost-rent damages detesbasic rules afontract recovery.
CBC argues that “[t}he benefit of the bargafrthe subleasing and f@eilt provisions, had
Coshocton disclosed the subleases, would hesudted in CBC obtaininthe right to repossess
or otherwise terminate the Coshocton lease amceghe 74 railcars into [the Bella] lease.” Doc.
233 at 30, 1 16. “Benefit of the bargain” is jasbther way courts sayXpectation damages” or
“putting a party in as good a positionifihe contract had been performedburce Direct870
P.2d at 693. Here, had Coshocton performegasired, Coshocton would have paid CBC the
agreed rent for each of theldeased cars and covered any kbsg CBC incurred due to the
sublessees’ use of the caeeEx. 1 at 11, 8 18(b). As notatbove, CBC does not contend that
Coshocton ever failed to paynte And, CBC has provided no eeigce that Coshocton failed to
pay CBC for any losses CBC incurred due to any allegdblessee’s use ofetlcars or breach of

the Lease’s terms. Indeed, CBC elicited testimony to the contrary at3ealrial Tr. 669:13—

2 Throughout trial and in some of its filings, CBC usedwioed “repossess” to describew the Lease came to an
end. Trial Tr. 1353:14-1355:25; Ex. 190. CBC presented no evidence showing fhassessed any of the cars.
Instead, the evidence shows that CB@@y resumed possession of the ca8seEx. 185 (an email from Mr. Jones
to Grant Baker, which suggests that theipardiscussed returning some cars early).
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19 (Ms. Crown testifying that Coshocton paitlalls it received from CBC during the alleged
subleaseskee alsdrrial Tr. 1401:1-14 (Grant Baker testifying that CBC has no knowledge of a
breach by any sublessee). CBC received the beféfls bargain despite Coshocton’s admitted
breaches of § 18(1F.

In sum, CBC has failed to carry its burdmmits sublease claim. The court finds for
Coshocton.

B. Duty of Good Faith and Fair Dealing

CBCnext asserts that Coshocton breached theafigood faith and fa dealing inherent
in the Lease by failing to give CBC notice oétbubleases. Doc. 165 at 8. Kansas courts
describe this duty as follows:

[T]here is an implied undertaking in evezgntract on the padf each party that

he will not intentionally and purposely do anything to prevent the other party

from carrying out his part of the agreerjeor do anything wich will have the

effect of destroying or injunig the right of the other parto receive the fruits of

the contract. Ordinarily if one exacispromise from another to perform an act,

the law implies a counter[-]promise agsi arbitrary or ur@asonable conduct on

the part of the promisee.
Waste Connection298 P.3d at 266 (quotirpnanza, Inc. v. McLead47 P.2d 792, 801 (Kan.
1987)).

CBC has not proven that Coshocton intamally prevented CBC from carrying out
CBC'’s part of the Lease. Indeed, CBC merely pdabet any failure to aoply with § 18(b) on

Coshocton’s part was inadverter@eeTrial Tr. 664:9-18 (As CBC’saunsel put it, “you [Ms.

Crown] actually forgot or didn’t know themgas some subleasing provision” in the Lease

22 Making one final bid to save its sublease damages, CBC argues that it need not prove damages because Coshocton
willfully breached § 18(b).SeeDoc. 233 at 31-32, 11 18-19. CBC's argument misapprehends this legal principle.

The principle applies where a defendant’s willful cortduakes the plaintiff's damages uncertain. Restatement

(Second) of Contracts § 352 cmt. a, Westlaw (updated2tid. Here, CBC'’s problem is not the certainty of the

proof used by the damages calculation. Instead, CBC's problem is that it simply has failed to prove that it was
damaged at all.
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Agreement “and that's why [Costion] felt free to go out and start subleasing” CBC'’s cars).
CBC also has not proven that Coshocton acteshiarbitrary or unreasonable manner. The
court finds for Coshocton on the goodttieand fair dealing claim as well.

IV.  Return Condition Claims

The court now turns to the heart of CBCase—its claims ostensibly under § 13(b),
titled “Condition Upon Return.Ex. 1 at 9. CBC asserts thapshocton breached § 13(b) in
several ways and seeks $1,672,526 in damages.

Section 13(b) required Coshocttmreturn the cars in a cemacondition or, at least, to
pay for the repairs necessary to return the cars to that condition. What that condition was,
however, is up for debate. Both parties ardeciytend that 8§ 13(b) is not ambiguous, but they
disagree just as sharply about what this ungadas provision means. Nonetheless, both parties
contend that the court can simply apply thevision’s terms and easily determine liability.

Section 13(b) is not so cleant. Indeed, § 13(b)—like mudaif the Lease—is far from
clear. Even so, the court does not find it ayunbus because “[a]mbiguity a written contract
does not appear until the apptica of pertinent rules of intpretation to the face of the
instrument leaves it generally uncertain whane of two or more meanings is the proper
meaning.” Simon 829 P.2d at 888 (citingarm Bureau Mut. Ins. Co. v. Old Hickory Cas. Ins.
Co, 810 P.2d 283, Syl. 1 1-2, 284 (Kan. 1991)). Adpplying these rules, the court finds that
§ 13(b) is unambiguous. Thusetbourt’s decision here does notn on most of the trial
evidence, or even reference many of the arguments advanced by the gatidsggatt46 P.3d
at 1126 (explaining that the court may resomxtrinsic evidence only when a contract is

ambiguous¥>

2 For instance, the parties dispute: (1) whether rustri®sion; (2) what the word “maintain” requires CBC to do,
as it is used in the Lease Agreement é3) what the word “dama&]j means, as it is used the Lease Agreement.
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The court’s analysis of CBC'sB3(b) claims follows. It isengthy. The provision itself
is to blame for some of this length, for it is @otodel for future contradrafters to emulate.
But CBC also contributes much to the extenthefdiscussion. It has many theories and its
explication of them uses many, nyawords. Nonetheless, thewt has tried to understand all of
CBC's theories and provide an analysis of moshem. This analysis pceeds in this fashion:
e first, reproduce the entire text of § 13(b);
e second, briefly describe CBC’sdtries of liability; and
e last, determine whether CBC has proverwv@gous claims under these theories.
A. Section13(b)
Section 13 has three subsections: 13(a), (fw),(e). Section 13(a) requires Coshocton to
return the cars to the location specified@BC at the end of the Lease. Ex. 1 at Section
13(b) explains the required conditi of the cars when returnettl. at 9. And 8§ 13(c) permits
CBC to receive holdover rent if Gascton returns the cars latil. at 10® CBC’s arguments
rely, primarily, on § 13(b) It provides:

(b) Condition Upon Return.

The court finds none of these arguments relevant to its decision, even though the parties tedendetoeffort to
them.

24 Section 13(a), titled “Return of Cars,” provides: “Upoe #xpiration, repossession, or other termination of this
Lease with respect to any Car, [Coshocton], at its expense, shall return such car(s) to [CBC] deaigoated by
[CBC] (The Return Location).” Ex. 1 at 9.

% Section 13(c), titled “Holdover Rent,” provides:

Until any Car is returned to [CBC], [Coshocton] shall continue to pay rent for such Car and . . .
make all other payments and perform all other obligations under this Lease as though the
expiration or other termination had not occurred[CBC] requests the return of any Car and such
Car has not been returned, [Coshocton] upon notice from [CBC], shall pay one hundred fifty
percent (150%) of the rent in effect immediately prior to expiration or termination. Nothing in this
section shall give [Coshocton] the right to retain possession of any Car after expiratiberor
termination of this Lease with respect to such Car. This clause is not a limitation on [CBC’s]
default remedies.

Ex. 1 at 10.
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) Each Car shall be returned [EBC] meeting tle specifications
previously imposed upon [Coshocton]¢limding (but not to the exclusion

of others): (A) free of all accumulations or deposits from commodities;
and (B) free of corrosion and any otttmmmodity-related damage. Any
item that is damaged (or worn beyond what the AAR calls cause for
attention or condemnable items opa&s in any AAR rule or (what is
considered to be normal by the origlitomponent manufacturer) shall be
deemed to have been damaged by tlegligence of [Coshocton] or its
employees, agents or licensees andl &lea[Coshocton’s] responsibility.

In addition, if [CBC] has permittefiCoshocton] to place any logos or
special paint on any Car, [Coshocton] shall have such logos or special
paint removed.

(i) [CBC] may inspect any retned Car after such return.
[Coshocton] shall be entitled to participate in any such inspection if
present. [Coshocton] agrees to pap({t], within thirty (30) days after
receipt of an invoice, for all pairs, replacements and cleaning
for which [Coshocton] is responsildiereunder but which were performed
by [CBC]. This remedy is not exclusive.

Id. at 9 (formatting in original).

Besides its claims under § 13(b), CBC appears to rely on § 13(a). CBC contends
that Coshocton breached § 13 by failing tume car number RFMX 464595 (the car that
derailed in October 2010). hdugh it is conceivable that § 13ould support this claim, the
court declines to address it here. The court looles that any claim for a derailed car is best
considered under 8§ 5(c) of the Lease bectheteprovision explicitly addresses the parties’
duties and remedies when a car derdfiee Exch. State Bank v. Kan. Bankers Sur.17@.P.3d
1284, 1285 (Kan. Ct. App. 2008) (“Specific provisiams contract control over general ones.”
(citation omitted)). The court thus finds f6oshocton on CBC'’s § 13 theory based on this
derailed car. And it addresses CBC'’s otheaitliment claims latein this Decision.

B. CBC'’s Theories of Liability and Damages

1. What Exactly Does CBC Cader a Breach of § 13(b)?
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CBC'’s Trial Brief, Statemendf Contentions, and ProposEahdings, argue two possible
forms of liability under 8 13(b): (1) Coshoctbreached § 13(b) because it did not perform the
necessary repairs before retamthe cars, and (2) Coshoctoreached § 13(b) by failing to
reimburse CBC for performing those unmade rep&eeDoc. 233 at 68, 11 6—7. The court’s
analysis in Parts B.2 throudhof this section discussdlsecond theory, but the Lease
Agreement explicitly precludes the fitbieory. Section 1®)(ii) provides:

[CBC] may inspect any returned Car afsich return. [Coshocton] shall be

entitled to participate in arguch inspection if presenfCoshocton] agrees to pay

[CBC], within thirty (30) days aftereceipt of an invoice, for all repairs,

replacements and cleaning

for which [Coshocton] is responsibleereunder but which were performed by

[CBC]. This remedy is not exclusive.

Ex. 1 at 9-10 (formatting in origat). According to CBC, thiprovision applies “in the event a
car was returned in the improper conditioloc. 165 at 14 n.1. So, even under CBC'’s
interpretation, 8 13(b)(ii) allowed Coshoctorréturn the cars in need of repairs so long as
Coshocton reimburses CBC for any repairs thete Coshocton’s responsibility under §
13(b)(i). Coshocton thus had daty to return the cars repairéd.

This interpretation of § 13(b)(ii)’'s effect on 8 b3harmonizes that provision with
8 13(b)(i) and the rest of the Lease. Section {B(brovides that “[e]acliCar shall be returned
to [CBC] meeting the specificatiopseviously imposed.” Ex. 1 & These previously imposed

specifications required Coshocton to payrepairs or, alternatively, gave Coshocton the option

to make repairs or pay CBC to make repaksy, id. at 4, 8 6(c).

% CBC points out that § 13(b)(ii) provides that it is not an exclusive remedy. Doc. 165 at 14 n.1. While this is true,
it does not change that § 13(b)(ii) offered the partigscand method for handling rets: CBC could perform (or

pay for someone else to perform) all the repairs and simply bill Coshocton for them. The court fails to see how §
13(b)(ii)’s “not an exclusiveemedy” language alters Coshocton’s duties under § 13(b) and, certainly, CBC never
explains how it could.
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So, as explained above, Coshocton had ng aiuder § 13(b) to return the cars fully
repaired. Section 13(b) only ladated Coshocton to pay CBC for repairs to the items Coshocton
was responsible for under 8§ 13(b)(i). Coshoclwstcould not breach 8§ 13(b) unless it failed to
reimburse CBC for any repairs that were lmgon’s responsibilityinder 8 13(b)(i).

2. Overview of CBC’s Claims Under § 13(b)

In essence, CBC advances three damagéssiunder § 13(b). These damages claims
are: (1) $1,115,449 for Coshocton’ddiee to pay for the repairs necessary to return the cars to
“good condition” at the end of the Lease; $2096,276 for Coshocton’s failure to reimburse CBC
at the end of the Lease for those amounts CB&tpaepair Lessor Maintenance Items during
the Lease; and (3) $203,000 in lost rent whiBO®r The Andersons, Inc. repaired the cars.
CBC callls its first claim “return condition,” its second claim “prior damage,” and its third claim
“lost rent.” The court uses these &b its analysis of each claim below.

C. Return Condition Claim

Because CBC contends that the first two eeots of § 13(b)(i) eate two, distinct
categories of damages, the court considers thiegaarguments under easkntence separately.

1. Section 13(b)(i)’s First SentencéSpecifications Previously Imposed”
CBC contends that § 13(b)(i)’'s refererioe'specifications previously imposed”
obligated Coshocton to:
e pay to repair any Lessee Maintenance Item;
e pay to clean the cars;
e pay for repairs necessary to make the cars suitable for grain product loading;
e pay to repair any corrosionudnd on the cars at return; and

e pay for all repairs performed when it returns the dagspay for all damage.
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CBC invokes and interprets several provisions oL#se Agreement to come up with this list.
The court addresses all five of CBC’s proposgekcifications previoug imposed” but, first,
begins with the obvious. None of these requépta can constitute “specifications previously
imposed” unless they are duties imposed osh@oton by other provisions in the Lease
Agreement. So, when considering CBC'’s propdseécifications previously imposed” under
8 13(b)(i), the court first must ascertainetter Coshocton had any duty to pay for these
“specifications” under some other provision of theake. If so, the court will consider whether
CBC has proven its breach of contract for thanelalf not, CBC has failed to prove its claim.

a. Lessee Maintenance Items, Cleaning Costs, and Suitable for Grain
Product Loading

CBC contends that § 6(c)’'s requiremérdat Coshocton pay for repairs to Lessee
Maintenance Items, cleaning cosiad repairs needed to make ttars suitable for grain product
loading are “specifications previously imposenfider § 13(b)(i). Coshocton concedes that §
6(c)—titled “Maintenance By Lssee’—requires it to pay CBC fal repairs made to Lessee
Maintenance Items and to clean the cars as “Bpaiwons previously imposed” under 8§ 13(b)(i).
Doc. 234 at 78; Ex. 14%. Section 6(c) also provides that the “[c]ars must be returned suitable
for any grain and grain product laad.” Ex. 1 at 4. Under thglain language of the Lease,
then, 8 6(c)’s requirement that Coshoctonnrethe cars “suitable for any grain and grain
product loading” is a “sgeification previously imposed.” Buspme question exists about what
this “specification” required Coshocton to do.

As a starting point, the court must determiteat the phrase “suitée for any grain and
grain product loading” means. Neer the Lease nor the sources it selected to define terms—the

Car & Locomotive Cyclopedia and the AAR Rules—hde this phrase. Therefore, the phrase

27 Section 13(b)(i)(A) also requires Coshocton to clean the cars on return.
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“must be interpreted in its usuakdinary, and popular senseJ.S. Fid. & Guar. Co. v. Dealers
Leasing, Inc.137 F. Supp. 2d 1257, 1262 (D. Kan. 2001) (qudBngnley v. Leg963 P.2d

1224, Syl. 1 6 (Kan. 1998)). The problem is tinat phrase has no ordinary or popular meaning,
or at least none identified in the evidenddnerefore, the court finds that this phrase is
ambiguous.

“When a contract term is determined to be ambiguous, extrinsic evidence can be admitted
to establish the parties’ intent as to the meguaf the term at the tintbey signed the contract.”
Cafer v. Ash353 P.3d 469, 2015 WL 4366541, at *11 (Kan. Ct. App. June 26, 2@V®Bw
granted(Kan. Feb. 19, 2016). At trial, CBC eligteopious testimony about what the phrase
“suitable for grain service” means—a phrase thagisd in 8 2(c) but not in § 6(c)—and whether
that phrase is interchangeable with “suitdbleany grain and grain pduct loading.” Larry
Koelzer and Grant Baker agreed that the phases are synonymous, and the court finds no
persuasive reason to reject their testimongial Tr. 348:22—-349:2, 1336:6—-17. The court thus
considers the two phrases interchangeable.

In its Trial Brief, CBC arguethat “suitable for grain seize means a car can load and
unload grain, keep it dry, and go from Point APmint B,” and that “ttg] phrase has nothing to
do with the condition of any railcand in fact cars could bemaged or contain any number of
AAR defects and still be suitable for graervice.” Doc. 208 at 8. But CBC’s Proposed
Findings attribute a far broader meaning to fihigase. CBC contends ththe phrase “suitable

for grain service” means that the cars have no AleRcts or “cause for attention’ under any
AAR Rule.” Doc. 233 at 71, 1 20. CBC thus shiftedpibsition. Before trial, it asserted that a
car is suitable for grain service even with any nemndf defects. By the time it filed is post-trial

submissions, CBC asserted tha&iaa is not suitable for grainiséce unless it is in pristine
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condition. See id(CBC arguing that a car it suitable for grain séce unless it “can be

loaded and unloaded from point A to pointghout being bad ordedeby a railroad or

industry”). This change in position followed tbeurt’s inquiry about theondition of the cars at
the beginning of the Leas&ee, e.g.Trial Tr. 942. lItis fair to infer that CBC decided to change
its definition of “suitable for grain service” hoping convince the court that the cars must have
been “suitable for grain service” when Coshocton first accepted them under% Pti$, under
CBC'’s new definition, would meandhthe cars must have had nandge or cause for attention
going into the LeaseDoc. 233 at 59, 1 4¢l. at 68, 1 3. CBC'’s shift idefinition influences the
court’s evaluation of itargument’s credibility.

The argument’s credibility also is undermthby CBC'’s factual misrepresentation post-
trial. In its Proposed Finding€BC asserts that Mr. KoelzergKton Baker, and Grant Baker all
agreed that the phrase “suitable for grain sef\prohibits a car from having any damage or
cause for attentionld. at 71, 11 20-21. But this is mmirrect. AlthouglGrant and Keaton
Baker agreed with this definition onrdct-examination (Tal Tr. 996:7-12, 1242:16-19),
Keaton Baker testified on cross-examination thatphrase “grain servides] a typical way of
saying [the cars] haul grairfTrial Tr. 1047:3—-8). And, MiKoelzer testified that CBC'’s
counsel was “splitting hairs” whezounsel tried to get him to s#tyat a car is not suitable for
grain service if the car has any cause ftardion. Trial Tr. 352:12-16. Indeed, Mr. Koelzer
testified that “suitable for grain service” meahat the cars are “watertight” because “you’re
hauling a product that is susceptible toishare.” Trial Tr. 349:10-15. And, after CBC'’s
counsel pressed him to testify that “suitabledtain service” means “no cause for attention,”

Mr. Koelzer responded that CBC’s counsel was figyio get me to say something that | really

28 Section 2(c) provides, in relevant parActeptance. Each Car shall be delivered suitable for grain and grain
product service. A car shall be deemed accdpf€bshocton] loads sucBar.” Ex. 1 at 2.
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disagree with. | mean, they can be loadegl ttan be suitable for grain service even though
they may have a defect.” Trial Tr. 357:8—%g&e alsdlrial Tr. 356:13-17 (Mr. Koelzer
disagreeing with CBC'’s definition); Trial T852:24—-353:3 (CBC'’s counskting examples of
broken parts and asking if thabuld make a car not suitabler fgrain service, to which Mr.
Koelzer responds, “It's not suitable for any see¥). Given Mr. Koelzer'xplicit and repeated
rejection of CBC's position, the court does noterstand how CBC can argue that the witness
had agreed. He hadn't.

The persuasive evidence and resulting infeesriead the court to reject the definition
proposed by CBC’s Proposed Findings. Insteadcoliet concludes that Coshocton, to satisfy 8
6(c)—and thereby satisfy 8§ 13(B}+need only return the carsancondition capable of loading
and unloading grain and keeping grain dry duriaggport. Or, Coshocton must pay to repair
the cars to achieve that condition.

A second, independent consideration bolstersdiet’s decision to adopt this definition.
Black’s Law Dictionary definesuitable” as “[f]it and appropriate for the end in view.”
Suitable Black’s Law Dictionary(6th ed. 1990). Merriam Webster defines “suitable” as
“adapted to a use or purposeSuitable Merriam Webster's Ategiate Dictionary(10th ed.
1997). These definitions suggest that the orgingeaning of “suitatd” used in the phrase
“suitable for grain service” is not a broad oneis limited to those clracteristics that a car
specifically must possess to carry grain. To rsadtable for grain service” as requiring a car to
comply with all AAR rules would expand tlefinition of the word “suitable” beyond a
meaning that focuses on “the end in view” to tmet focuses on any end. If this breadth had
been the parties’ intent, they éagould have said as much. @hdid not. Instead, the parties

chose the limiting phrase “suitable for gragrvice.” The court thus finds CBC’s newly
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proffered definition of “suitable for grain service” too expansive and therefore untenable for a
second reasofl.

Section 6(c) thus includesrde “specifications previousiynposed” that Coshocton is
responsible for at return: (1) repairs to lessdaintenance Items, (2) cleaning costs, and (3)
repairs required to make the cars loadableusmioladable while also keeping grain dry during
transport. The court next considers whethBC has proven that Coshocton breached 8§ 13(b)(i)
by failing to pay for any of these “specificatiomeviously imposed.” Because Coshocton’s
Proposed Findings address just the first two “dmations,” the court conders them together.

It then considers the thifdpecification” separately.
I. Lessedaintenancdtems& CleaningCosts

Coshocton concedes that itldiot repair some Lessee Minance Items or clean the
cars before returning them to CBC and so, liisle for such costs under 8§ 6(c). Coshocton
asserts that it always was willing to paBC for cleaning the cars and repairing Lessee
Maintenance Items. Doc. 234 at 78; Ex. 141st@aton was surprised when it began receiving
invoices from CBC for repairs to the cafBhese invoices charged Coshocton, on average,
$11,519 more per car than the inesdcCoshocton had received whereturned the first 16 cars
under the Lease and Schedule A. And, the BRCs CBC sent to back up these invoices showed
that the invoices charged Coshocton for neavigry repair performed on the cars. Exs. 203,
211.

After it received these invoes and BRCs, Coshoctorgorney contacted CBC’s
attorney. He advised CBC that Coshoctauld pay to clean thears and make Lessee

Maintenance Item repairs under § 6(c), but @ashocton could not disrn what those charges

2 This definition not only aligns with Mr. Koelzer's testimony and the definition of “suitable” but also with the
Lease’s definition of Lessee Maintenance Items, which includes those portions of a hopper car that are most closely
connected to loading drunloading grain.SeeDoc. 234 at 63.
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were from CBC'’s invoices. X 141 at 1. Coshocton’s attorney asked CBC to provide this
information, or to submit invoices billing onlyrfbessee Maintenance Itemapairs and cleaning
costs. |d. at 1-2. CBC'’s attorney refused to ten@&shocton’s request to his cliend. at 2.
Eventually, CBC learned of Coshocton’s requbst also refused it. Trial Tr. 1393:1-1394:2,
1392:18-1395:7. Coshocton contends that thdasais prevented it from performing its
obligations under 8§ 13(b)(@nd thus excused Coshocton from its obligati®eeTrial Tr.
698:5—7 (“[CBC] pummeled me witihat big long invoice. We codih’'t decipher all that, so we
did not pay.”).

The court’s independent review of CBGhvoices confirms that Coshocton’s
bewilderment was legitimate. For example, CBC submitted some invoices that announce they
“modify and replace” other referenced invoic&sg., Ex. 211 (invoice number 1508RR1511).
But the purportedly modified and repladaesdoices referenced by CBC do not exiSee, e.g.
Ex. 211 (invoice number 1508RR1511 referenchrge invoices thato not exist in the
evidence: CG201602, CG201602B, and CG2016030).the court agrees with Coshocton, at
least to some extent.

In Kansas, as in many jurisdictions, “[a]rpato a contract may not, in absence of
justifiable cause, interfere,der or prevent performance by thtber party and claim benefits
or escape liability on thground of nonperformance Briney v. Toews95 P.2d 355, 355 (Kan.
1939); Kan. Judicial CounciPattern Instructions for Kansas—Cig1124.21, Westlaw
(updated Nov. 2016gccord Dill v. Pope29 Kan. 289, 290-91 (1883)nited States v. Peck
102 U.S. 64, 65 (1880). “This geral principle has been refed to as the doctrine of
prevention.” Samuel Williston & Richard A. Lord, Treatise on the Law of Contra@s39.3

(4th ed.), Westlaw (updated May 201M)W., Inc. v. Oak Park Mall, LL(234 P.3d 833, 847
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(Kan. Ct. App. 2010) (explaining that, in Kanstdee doctrine of prevention is “an implied
condition to not prevent performance or makenpossible for the other party to perform” under
a contract). The prevention daont typically applies to perforrnae of conditions in a contract
but the doctrine derives from “a principle of fundamental justice.” This principle provides “that
if a promisor is personally the cause of the failaf performance, either of an obligation due
him or of a condition upon which his own liabilidepends, the promisor cannot take advantage
of the failure.” Davis v. Key Gas Corpl24 P.3d 96, 105 (Kan. Ct. App. 2005) (quoting
Williston & Lord, supra p. 51, § 39.6).

The court now considers whetlftais doctrine precludes CBC from recovering for Lessee
Maintenance Item repairs and cleaning costs.

Lessee Maintenance ltems

Coshocton argues that the prevention doctrine applies here because CBC refused to send
invoices that identified Lessee Maintenance Itepuairs or otherwisklentify such costs.
Coshocton contends that this refusal préseéiit from paying for those repairs because
Coshocton never could identify, with any certainty, which line items on the BRCs billed for
repairs to Lessee Maintenance Items. Ms. Crowtifitd to this point when she explained that
neither she nor Mr. Jones could discern, witlh @mfortable accuracy, which line items on the
BRCs identified Lessee Maintenance Item repddseTrial Tr. 698:5—7 (“CBC] pummeled me
with that big long invoice. Weouldn't decipher all that, see did not pay.”); 2016 30(b)(6)
Dep. at 492:10-15 (Mr. Jones testifying aboBRC submitted by CBC and explaining that he
didn’t know what a “capstan” is even though ititine-item on the BRC). During a June 2016
deposition, Mr. Jones echoed Ms. Crown’s sentimeHts testified thahe didn’t know what a

why-made code was, and that the invoiaes BRCs CBC sent afterdHinal return “meant
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nothing to [him]” and might as well be “Plgatin.” 2016 30(b)(6) Dep. at 244:8-16. CBC'’s
rejoinder asserts that it is Coshocton’s job i sat Lessee Maintenance Item repairs from the
BRCs and that “[n]early anybody would be atdelo it just by following the AAR Manual.”
Trial Tr. 1395:1-2 (Grant Baker testimony).

Coshocton has the better of this dispuBased on the trial evidence, the prevention
doctrine applies to CBC'’s claim that Coshocbhweached 8§ 13(b)(i) by failing to pay for Lessee
Maintenance Item repairs on raturThe court finds that one musipair railcars and work with
the AAR Rules on a regular basis to understahg-made codes and know how to associate a
particular code with a particad part of the railcar. Forstance, the why-made code “09”
indicates that a given repairassociated with some other repdirone does not know railcars
inside and out, it is extremely difficult, andrpaps impossible, to ascertain which repair to
associate the “09” repair withThe court thus accredits MSrown’s testimony that Coshocton
could not discern, with apprdpte certainty, which repairsshould pay for from the BRCs
accompanying the invoices CBC séht.

The court recognizes that Coshocton objectexkttain repair cosis the past as ones
not associated with Lessee Mi&inance Items. But Ms. Crovenedibly explained why. When
cars were bad ordered during the Lease, Mr.slaseally could discenvhich amounts from the
BRCs went into the CBC invoice Coshocton hackived. And, he could tell, generally,
whether those amounts were for gates and hatches+tessee Maintenance Items. Trial Tr.
697:8—698:7. CBC's invoices and BRCs during teade were much shorter than its invoices
and BRCs after the Lease, and the partigslagly communicated ith one another about

guestions over charges. Bater, the evidence demonstrates, CBC’s behavior changed. It

30 CBC’s attorney seemed to agree. During closing argtirhe suggested that Coshocton should have paid Larry
Koelzer—as an expert—to determine which charges oBRt&s were for Lessee Maintenance Item repairs. Doc.
243 at 11.
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refused to communicate with Coshocton alibatBRCs and invoices in question—even though
those documents span hundreds of pages. So, Coshocton’s previous tapagitlye about the
early invoices does not nullify the court’s camston that Coshocton could not decipher CBC'’s
invoices for the final 74 cars.

Also, even if Coshocton had the capacitgigcern which chargen the invoices and
BRCs were for Lessee Maintenance Iltems, CBCtanbally interfered wth Coshocton’s ability
to perform under the Lease. As soon ashocton’s attorney coatted CBC'’s attorney, CBC
should have known that Coshoctsmibility to perform was hampered by the volume of invoices
and BRCs. At trial, it emerged that CBC evetiuacquired direct kneledge that Coshocton
had requested an invoice billipgst for Lessee Maintenance Iteepairs and cleaning costs.
Trial Tr. 1393:1-1394:2. It also emerged th8Crefused Coshocton’sqgaest for this kind of
invoice. Trial Tr. 1392:18-1395:7. Indeed, wi@oshocton’s counsel asked Grant Baker
during a deposition to separate out “the amedmt gates, hatch coreand cleaning,” he
responded, “I'm not here to do work for Coshocton,” and “I’'m not going to jump just because
you tell me to jump.” Trial Tr. 1393:2-3, 1393:7-8, 1394:1t#t;seeTrial Tr. 1089:25—
1090:11 (Keaton Baker testifying that no draal ever asked him to separate Lessee
Maintenance Items from the resttbe repairs done to the 74 carsreturn). And yet, at trial,
both Grant and Keaton Baker testified that CBQ Iséitl not tabulated the costs for just Lessee
Maintenance Item repairs and ai@ay. Trial Tr. 1392:18-1395:7, 1141:10-1142:25. CBC
offers no justification for its refusal to providas information to Coshocton. The prevention
doctrine thus applies and CBC may not novincldamages for a breach of 8§ 13(b)—a breach
that CBC caused. The court finds for Cosbaatn CBC'’s claim for Lessee Maintenance Item

repair costs under § 13(b)(i).
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But even if the prevention dwme did not apply, the couvtould reject CBC'’s claim for
the costs it incurred repairing Lessee Maintealtems upon return of the final 74 cars for
another reason: CBC has nobyen its damages. CBC provided the court with the 760-plus
page AAR Rules Manual and more than 500 pagfenvoices, BRCs, and modified invoices and
BRCs for the 74 cars. Exs. 7, 203, 204, 211. But it never provided any evidence showing it had
calculated the cost of repairsjtst Lessee Maintenance ItenfSeeTrial Tr. 1141:10-1142:25
(Keaton Baker testifying that he has no record/én repairs to just Lessee Maintenance Items
concluded); Trial Tr1392:18-1395:7 (Grant Baker testifying that he did not know the amount
for just Lessee Maintenance Item repairdhd CBC provided little helpful guidance about how
to decipher the information from the invoices and BR8eeTrial Tr. 867:10-887:21 (during
voir dire by Coshocton, Keaton Baker explanusv to read the revised BRCs admitted as
Exhibit 204). To determine CBC’s damages, thika,court would have teeview every invoice
and BRC for all 74 cars and attempt to disoghen charges within them bill for Lessee
Maintenance Items repairs.

Coshocton asks the court not to rgc@BC’s omission. Doc. 234 at 59. Coshocton
argues that “CBC bears the burden of proofitoclaims, and merely providing a lengthy
‘record without any indication of where [the @t] might look to identify’ actual damages does
not carry its burden.’ld. (quotingN.M. Off-Highway VehicleIAv. U.S. Forest Sery645 F.

App’x 795, 803 (10th Cir. 2016)). Coshocton citegesal Tenth Circuit cases where it held that

it need not scour the record for esiete supporting an appellant’s clainid. These cases do

not translate directly to the trial enterprise, where the court acts as the fact finder. Still, the court
agrees with the gravamen of Coshocton’s poirite court has no duty solve an evidentiary

puzzle that CBC has not lhared to solve.
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“The burden of proving the damages incurred rests on the plaintiff,” GBOrt v. Wisg
718 P.2d 604, 609 (Kan. 1986). So, CBC “must not oryvdine injury [it] sustained, but must
also show with reasonable certaitity amount of damage [it] sufferaed a result of the injury or
breach.” Venable v. Imp. Volkswagen, In819 P.2d 667, 674 (Kan. 1974) (citation omitted).
Because the fact finder “should not be allowech&rely speculate in arriving at damageft],”
CBC cannot carry its burden to prove damagesssritgrovides the court with a “reasonable
basis for computation [of its damages] and th&t beidence obtainable under the circumstances”
so that the court, as the trigrfact, may “make an estimate igh provides an adequate recovery
of damages®

CBC provides no such evidence. Whilends Jennings and Keaton Baker’s testimony
provided some explanation about BRCs and wiagde codes, neither their testimony nor any
other evidence allows the court to determinveith reasonable certainty—which why-made
codes correspond with repairsliessee Maintenance ItemThis is especially true for the
highly technical BRCs prepared by The Andersons, Inc. Unlike Coshocton’s return of the first
29 cars, no testimony exists that CBC performetessee Maintenance Item repairs on the final
74 cars. So, The Andersons, Inc.’s BRCs mayitelrepairs that Coshocton is responsible for,
making those BRCs a crucial part of CBC’s dgamevidence. But with few exceptions, the
court cannot discern which charges in The Aadss, Inc. BRCs are for Lessee Maintenance
Item repairs or associated repaiBeeEx. 203 (first tab, The Andersons, Inc. BRCs that
Coshocton received); Ex. 204 (fitstb, revised and highlight&the Andersons, Inc. BRCs that
Coshocton never received). Even the easigead CBC-generated BRCs, which include

descriptions like “REPLACE HATCH COVER?”, stipresent insurmountable problems. Ex. 203

3lVenerable519 P.2d at 674.

32 Short 718 P.2d at 609.
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(second tab, CBC BRC for RFMX 464115). For instasoeje Lessee Maintenance ltem repair
entries may not be accompanied by descriptioremasy understood as the examples just noted.
And, the court cannot discernahy of the 09 repairs aresociated with those Lessee
Maintenance Item repairs that CBC’s BRCs clearly identify.

Judge Lungstrum warned CBC that it could ‘fadt try to try this case . . . by dumping
the records in.” Doc. 236 at 14. CBC did hetd this guidance. The evidence CBC provides
does not allow the court to arrive at an estartatat provides CBC adequate recovery for
Lessee Maintenance Item reairAny amount the court awarded CBC would amount to nothing
more than a guess, and Kansas law does motipgamages based on guessing. The court thus
awards CBC zero damages for Lessee Maintenance Item repairs for this reasori*as well.

Cleaning Costs

The prevention doctrine does not apply, hogreto CBC'’s claim for cleaning costs.
Although CBC included this information in a sibé&avolume of BRCs and invoices, Coshocton
easily could have discerned whiamounts charged for cleaning the cars on return. Each CBC-
generated BRC contains a line item plaimlarked “PRESSURE WASH CAR DEBRISEX.

203 (second tab, CBC BRC for RFMX 10480). Theneoithing technical abouhis description,
and the evidence reveals no other reason tstigmewhether cleaning car requires any
associated repairs. The cbthus is not persuaded thhe length and quantity of CBC’s

invoices or BRCs—though likely more cumbersatmen necessary—prevented or hindered
Coshocton from reimbursing CBC for cleaning costhe court finds that Coshocton breached §

13(b)(i) by failing to reimburse CBr cleaning all 74 cars on return.

* Having heard Keaton and Grant Baker’s testimonycthat still invested significant time trying to understand
CBC's invoicing system without ever fully succeeding. CC&hose to separate the invoicing and BRCs into three
exhibits and though CBC provides a summary of all invoices, the summary does little to advance one’s
understanding of why those invoices were created. Exs. 211, 204, 203. Moreover, swse inivbices assert
that they modify an earlier invoice that CBC does not appear to have admitted at trial.
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But, the court does not award CBC the amount it invoiced Coshocton as damages for this
failure. In the invoices CBC sent Coshmt, CBC charged $260 for cleaning per darg, Ex.
203 (second tab, CBC BRC for RFMX 10480).isTigure, CBC'’s evidence explained,
represents four hours of labor charged atf$&5Shour. Trial Tr. 924:8—-11. According to CBC,
$65 per hour is the market rate for labothe industry. Triallr. 924:8-16, 1041:13-19. This
may be so, but that does not make it an apprgpnieasure of contract damages. Coshocton’s
breach entitles CBC to be placed in as good diposs it would have enjoyed had Coshocton
reimbursed CBC for the costs CBC actuatigurred cleaning the car§ee Paola Gas Co. v.
Paola Glass C9.44 P. 621, 623 (Kan. 1896) (explaining that the proper measure of damages for
a breach of contract, such as the one here, “stomutibnfined to actual expenses, properly and
necessarily incurred” due to theshch). Keaton Baker testifiedathCBC pays its repair crew no
more than $25 per hour. Trial Tr. 1041:5-Bb, basing CBC’s damages on a market rate for
labor would award CBC more than its actuatso It would award CBC a profit of $11,840 and
thereby violate the principlegverning contract damage€f. Paola Gas Cg44 P. at 623
(decreasing damage award to costs actuatiyrred due to the defendant’s breachhe court
thus awards CBC $7,000 in damages for Coslmie breach of th cleaning obligation
encompassed in § 13(b)(i)’s “spkcations previously imposed.SeeAppendix A to this
Decision. This figure represents $25 per houabbr times four hours for each of the 70 cars
for which the CBC BRCs in Exhibit 208ew an entry for “PRESSURE WASH CAR

DEBRIS.”®*

% The court relies on Exhib203 alone because Coshocton never receive8RCs contained in Exhibit 204. Trial

Tr. 873:4-11, 921:1-6, 922:7-19. Even though KeatonmBak#fied that the BRCs in Exhibits 203 and 204 were
identical but for the highlighting in Exhibit 204 (Trial Tr. 867:14-17, 873:4-11), the court found that Exhibit 204
contains CBC-generated BRCs for three cars not inclurdéte CBC-generated BRCs in Exhibit 203: RFMX
464422, RFMX 464451, and RFMX 464575. The court thus cannot award CBC damages for those three cars; it
infers that Coshocton received no BRC's from CBCiiimse three cars. Also, CBCBRC in Exhibit 203 for
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The court decides whether late fees applthis award under 8§ 4(d) of the Lease

Agreement in its analysis in Part VIII of this Decision, below.
il. Suitable for Any Grain and Grain Product Loading

The court next considers whether CBC hawed that Coshocton breached 8§ 13(b)(i) by
failing to pay for repairs necessary to make thre saitable for grain seice—that is, to make
the cars suitable for any grain and grain protheding under 8 6(c). At trial, CBC asked Mr.
Koelzer whether a malfunction with or damageaoious components of a car would render the
car not suitable for grain service. Onlydf of those componerfal under the court’s
definition of the phrase “suitable for grain servicelisty interiors, hattcovers, and roofs.
Trial Tr. 349:23-350:3, 350:23-351355:22—-24. CBC presented no evidence that it repaired
the interior of any car because of rust. Anymléor such repairs thus fails. And, hatch covers
are a Lessee Maintenance Item. Ex. 1 at 4a8 650, CBC'’s claim for hatch cover repairs here
fails for the same reason that its claim for Lessee Maintenance Items failed. Its claim for roof
repairs, however, is a different story.

The court has found the term “suitable doain service” to mean loading and unloading
grain, and keeping grain dry in transportovusly, roof leaks rende car incapable of
keeping grain dry in transport. When Coshocton returned the final 74 cars, CBC’s crew patched
roof leaks in 17 of themSeeApp. A. Coshocton never reimbursed CBC for these repairs, and
Coshocton thus breached § 6(c)’s suitable-for-grain-service requirement. This failure therefore

breached 8 13(b)(i).

RFMX 464272 contains no entry for pressure washing the®a again, the courtcaot award cleaning damages
for that car.

% Though not made explicitly, the court responds to aiptescounter-argument by Coshocton. An email from

Grant Baker shows that CBC consideredf r@pairs its responsibility duringegi_ease. Ex. 430. But, § 6(c)’s
suitable-for-grain-service reqament applies only on return. So, even if the Lease makes CBC responsible for roof
repairs during the Lease, Coshocton is still responsibled repairs required at the end of the Lease.
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But Coshocton argues that, even breached § 13(b)(i), CB@ not entitled to recover
any damages. Coshocton contends that had @&BfGrmed as required by 8 6(b) of the Lease,
the only repairs the cars sholidve needed on return are Lessee Maintenance Item repairs.
Doc. 234 at 70. The parties dispute what 8§ &hlires from CBC, but the court need not
resolve their dispute to rule @oshocton’s argument. As thewt understands it, Coshocton’s
argument aims to defend CBC'’s claim that the Lease Agreement obligates CBC to pay for
certain repairs during the Lease ktugn shifts all repair casto Coshocton the moment the
Lease endsld. The court does not understand Coshost@angument as one asserting that it is
not liable for roof-leak repairs under § B8¢c3uitable-for-grain-s@ice requirement.

Even if Coshocton intended to argue tha ot liable for roof-leak repairs at Lease end
because CBC should have kept the roofs leakefuemg the Lease, it @uld not persuade the
court. No evidence suggests that CBC declioa@pair roof leaks during the Lease so that
Coshocton would shoulder the cost at the ertti@l_ease. Indeethe evidence supports a
contrary conclusionSeeEx. 430 (email from Grant Baker stating that CBC would pay to repair
a car roof during the Lease). kéover, returning the cars suita for grain service is a duty
created in § 6(c) and a “speciition previously imposed” under 8§ b3({i). A car with a leaking
roof cannot keep grain dry ancetiefore cannot be suitable folagr service. Coshocton thus
must reimburse CBC for any roof-leak repai@oshocton has not done so. Coshocton therefore
has breached § 13(b)(i) and CBC is entitlecetmver any damages it proved were caused by
that breach.

At trial, Keaton Baker téfied that CBC repaired rodéaks on many of the Coshocton
cars. Trial Tr. 948:22-24, 1021:1-18. CBC repailese leaks by welding patches on the

offending sections of the roof. Trial Tr. 99517. The BRCs that CBC generated for the work
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it performed on the carsedrly identify these roof repairdn fact, CBC highlighted the line-
item entries for roof patche&.g, Ex. 203 (second tab, CBC BRC for RFMX 464115). So,
unlike with Lessee Maintenance Item repa@BC has provided the court with sufficient
evidence to determine CBC’s damades.

But, the court does not award CBC the amount it invoiced Coshocton as damages. The
CBC-generated BRCs include line-item ergrseich as, “WELD ROOF PATCH FOR LEAK,”
highlighted in yellow.ld. These entries include a labor d@mand a materials charge. But,
unlike other entries, they includ® total charge. In other wadCBC recorded the repair and
its cost but never charged CBC for thastcoTrial Tr. 908:11-909:9, 1054:22—-1055:8. Instead,
CBC included a section titled “SUPPLEMITALS FOR CORRECT REPAIRS ‘NO
PATCHING’ (TEMPORARY REPAIR)” in every BRC.E.g, Ex. 203 (second tab, CBC BRC
for RFMX 464115). In the CBC-generated BRCs thalude entries for roof-leak repairs, this
section includes entries for replacing the erghreet of metal where the offending leak is
located. As one would suppose, the labor andnmaafer replacing a roof sheet exceeds the cost
of patching it. In some instances, iéis much as $11,000 more. Ex. 203 (second tab, CBC BRC
for RFMX 464214). It is this second, larg@mount that CBC charged Coshocton. But CBC
never replaced any roofs, it jysitched them. Trial Tr. 1055:13-20.

Keaton Baker explained that CBC chose to bill Coshocton in this fashion for two reasons.
First, CBC interprets the Lease to require whatBaker calls the “propeepair’ and not just
any repair. Trial Tr. 908:11-909:9, 1037:3-8. Blaker testified that, according to Carle
Baker, the proper repair for a léagf roof requires replacing thetée roof sheet, and not just

patching the leak. Trial Tr. 1021:6-18. Asetond, CBC interprets AAR Rule 1(2)(a)(6),

% Also unlike Lessee Maintenance lterpa@s, the evidence is silent atbevhether Coshocton ever offered to
reimburse CBC for repairing rook leaks. The court thus sees no reason to consider Wwhgtiessention doctrine
applies to CBC's claim to reimbursement for roof-leak repairs.
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which provides that repairs must “conform to thiglioal construction of th car” (Ex. 7 at 7), to
prohibit patching. Trial Tr. 9013—-20. Because theshse incorporates the AAR Rules, CBC
contends that all roof repairs must confornitéanterpretation of AR Rule 1(2)(a)(6). So,
even though CBC just patched the leaks, #rghd Coshocton for the purportedly proper
repair—replacing the entire roof sheet. Toert is not persuaded by CBC'’s theory.

The Lease does not obligate Coshoctoreimburse CBC based on CBC'’s definition of
the “proper repair” for a leaking roof. To bere, § 6(a) prohibits Coshocton from patching
Lessee Maintenance ltems:e;, “hatch covers . . . includgbatten arms, outlet gate and
components thereof.” Ex. 1 at And, 8§ 6(c) provides that “[Cbscton] shall, at its expense,
maintain all Lessee MaintenaaItems in good condition and répand all repairs must be
made in kind anger the original construction and design of the entire caess otherwise
permitted in writing by [CBC], including renewaécessitated by repair to other portions of the
Cars.” Id. (emphasis added). But the roofs of the railcars are not a Lessee Maintenance Item.
The Lease only obligated Coshocton to pay éof repairs when Coshocton returned the cars
and those repairs were required only to preleaks. So, nothing ithe Lease required
Coshocton to pay CBC for replacing roof skeéft, in fact, CBC never replaced.

The court finds CBC’s argument under AARIR®(2)(a)(6) equally unavailing. Rule
1(2)(a)(6) requires repairs to “camm to the original construction of the car.” Ex. 7 at 7. But
Rule B(6) provides that “[a]ny deviation from cect repairs identified in the Rules herein will
be considered a wrong repair unlesmer’s permission is receivedld. at 6. Here, CBC chose
to patch the roof leaks. Under the AARiles, then, those patches are sufficient.

Indeed, the patches were sufficient to maleectdrs suitable for grain service. As Grant

and Keaton Baker testified, tid railcars that Coshocton leaksare now leased to other
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companies. So, patching roof leaks is ataigle under the Lease, the AAR Rules, and, it
appears, to other lessees. CBC thus is lintdaecovering the damages it actually incurred due
to Coshocton’s breach of the Lease’s “duigafor any grain and grain product loading”
requirement.See Paola Gas Co44 P. at 623 (explaining thatrdages for a breach of contract
“should be confined to actual expenses, prgpand necessarily incurred” due to the breach).

But CBC’s damages problems don’t end thén¢hile the CBC-generated BRCs record
CBC'’s roof-patching costs, thosests include labor. As disssed in the previous section, CBC
charged Coshocton $65 per hour of labor, but fiaidorkers no more than $25 per hour. So
again, the court awards CBC only $25 per hafuabor. The court thus grants CBC $1,760.50
for Coshocton’gailure to reimburse CBC for the rocdpairs necessary to “return the cars
suitable for any grain and graingoluct loading.” Theourt shows how it arrived at this figure
in Appendix A.

The court decides whether late fees applthis award under 8§ 4(d) of the Lease
Agreement in its analysis in Part VIII of this Decision, below.

b. Corrosion

CBC next contends that bag8 and § 13(b)(i)(B) require Gbocton to return the cars
free of corrosion—that is, fragf any rust—as a “specifiation previously imposed” Again,
the court agrees with this argument’s premishese provisions are “specifications previously
imposed.” But the parties disagree about what the “specificationsteddiioshocton to do.

Unlike the preceding section, however, the court metdesort to extrinsic evidence to decide

3" In its Statement of Contentions, CBC asserts that § 2(c) also supports its claim that Coshocton must pay for
corrosion repairs on return as a “specification previously imposed.” Doc. 165 at 14. Section 2¢thihgsto do

with corrosion; it addresses whether duwodv Coshocton can reject a car as ortesndable for grain service. Ex. 1

at 2. The court believes that CBC cites this sectionfipat its argument that, if Coshocton accepted the car, the
car must have been suitable for grain service. CBC cosithis means that there was nothing wrong with the car
whatsoever. Doc. 233 at 59-60, 1 2-5. The cowaadyrhas dismissed this argument as unpersuasive and nothing
in § 2(c) changes that conclusion.
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this issue. The plain language of thesevmions, along with a few rules of contract
interpretation, make therequirements clear.

Section 8 providesn relevant part:

If any Car has corrosion or similar deteation or damage due to any commodity

placed or allowed to accumulate in or oe thar, or to which the Car is exposed

during any term of this Lease, [Coshmg shall be liable for the cost of

correcting such deterioration or damage at the time the Car is returned to [CBC],
regardless of whether or not such comditis due to [Coshdon’s] negligence.
Ex. 1 at5. So, under 8§ 8, Coshocton must pagpair any corrosion arorrosion-like damage
caused by commodities during the Lease. CBC does not argue that § 8 is unclear, or that 8 8
requires Coshocton to return ttars corrosion free regardlesstioé corrosion’s cause. Instead,
CBC argues that Coshocton owed a duty unded(B)(i)(B) to return the cars “free of
corrosion’ irrespective of how it was caused” (D283 at 73, 1 25), because 8§ 13(b)(i)(B) “was
designed to overcome arguments about ¢eusand responsibility for corrosionid( at 74, 1
27). In other words, CBC interprets 8§ 13(b)(i)(B)reate a second, separaldigation to repair
corrosion at the end of the Leas®d this obligation is more expansive than the one imposed by §
8. CBC provides no persuasive basis for its interpretatt@e idat 75, 1 28 (asserting CBC'’s
interpretation of 8 13(b)(i)(B) and merely amggithat the interpretation is “reasonable and
fair”). The court rejects CBC'’s farpretation for two reasons.

First, 8 13(b)(i) provides #t § 13(b)(i)(A) and (B) are examples of “specifications
previously imposed”—and not newly imposed sfieations. This integpretation is supported
not only by the plain language ofl8(b)(i) itself, but also by refenee to the Lease as a whole:
Section 13(b)(i)(A) refers back tbe requirements of 8 6(c), and.§(b)(i)(B) refers back to the

requirements of § 8. Although the court showldid interpreting a contract in a manner that

creates superfluity, no leiof interpretation prevents pes from building redundancies into
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their contracts.See Foltz v. Struxnesal5 P.2d 133, 139 (Kan. 1950) (holding that parties are
free to determine the terms of their contractiosy as those terms do not violate the law, and
that “freedom to contract is not to lmgerfered with lightly” (citation omitted))see also U.S. W.
Inc.v. Time Warner IngNo. 14555, 1996 WL 307445, at *15 (Del. Ch. June 6, 1996) (“While
redundancy is sought to be avoidednterpreting contrets, this principle of construction does
not go so far as to counsel the creation of cohtreeaning for which there is little or no support
in order to avoid redundancy.”Jndeed, some redundancies capliave a contract’s clarity.

And second, adopting CBC'’s interpretatior8af3(b)(i)(B) would volate two rules of
contract interpretation: (1) “anterpretation giving reasonable, effective meaning to all terms is
preferred to one that leavesme terms with no effect®often called the rule against
superfluity; and (2) “[s]pefic provisions in a contraatontrol over general one&’” Under
CBC'’s interpretation of 8 13(b)(i)(B), 8 8 is suffeous. Because, to CBC, 8§ 13(b)(i)(B) is a
separate, broader statement of Coshocton’s lialbdityepairing corrosion on return than 8§ 8,

8 13(b)(i)(B)’s corrosion obligation nullifies (or replaces entirely) Coshocton’s § 8 obligations.
So, CBC's interpretation of 8 13(b)(i)(B) rend&r8 entirely useless. And, 8 8 unambiguously
imposes return-condition obligations on Coshocton tleaspecific to corrosion, whereas

8§ 13(b)(i) speaks generally abdtibshocton’s return-condition oblilgns. So, a natural reading

of § 13(b)(i)(B) and the rules of contranterpretation counsel against adopting CBC'’s

* Dillard Dept. Stores, Inc. v. Kan. Dep’t of Human R&8.P.3d 358, 364 (Kan. Ct. App. 2000) (first citing
Restatement (Second) of Contracts § 203(a); then ditasgrobuono v. Shearson Lehman Hutton,,|5&4 U.S.
52, 63 (1995)).

39 Exch. State Banli77 P.3d at 1285 (citin@olburn v. Parker & Parslefev. Co, 842 P.2d 321, 329 (Kan. Ct.
App. 1992)).
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interpretation. The court holds that § 8, and$1@8(b)(i)(B), controls Cshocton’s obligation to
pay to repair corrosion when the cars are retuthed.

But, even if 8 13(b)(i)(B) and § 8 created sgpa duties, the court still would not adopt
CBC's interpretation of 8 13(b)(i)(B)’s effect3.he plain language of B3(b)(i)(B) requires the
“corrosion” it speaks of to be commodity-relateglection 13(b)(i)(B) prades, “[e]ach Car shall
be returned to [CBC] meeting the specifioas previously imposed upon [Coshocton], including
(but not to the exclusion ofleérs): . .. (B) free of corrosion and any other commodity-related
damage.” Ex. At 9. The phrase “commoditglated” in § 13(b)(i)(B) applies to the term
“corrosion” as well as to “any other . . . daged because the phrase “and any other commodity-
related damage” suggests thia corrosion itself was commoditglated. Otherwise, why
would the provision say “any othé&”So, whether § 8 and 8§ 13({l(®) create one duty or two,
Coshocton is obligated to pay to repair only commodity-related corrosion.

To recover damages for a corrosion-inspineegiich, CBC must prove that Coshocton
failed to pay to repair corrosion or corrosidkeldamage occurring during the Lease that was
caused by commaodities such as greiees§ 8, Ex. 1 at 5. CBC has not proved these required
elements (even if the court assumes—withoutdiegi—that rust is coasion or corrosion-like
damage under the Lease Agreement). At triBIC@roved that the cars had a lot of rust on them
when returned, but CBC did not prove what cdubat rust or when the rust appear&eeTrial
Tr. 492:1-7, 498:22-499:3 (Mr. Koelzer testifying thatsaw no corrosion-caused holes in the
cars’ roofs and that he could rtetl when any corrosion he did see formed without knowing “the
history on these cars”). InddeKkeaton Baker testified thtte corrosion damages CBC seeks

are based off the percentage of the railcar henattd to have rust onutithout any analysis of

“9 Although one could view this interpretation as rendering § 13(b)(i)(B) superfiimauglain language of the
Lease proves otherwise. Section 13(b)(i) explicitlyestabhat § 13(b)(i)(A) an(B) are just examples of
“specifications previously iposed,” and not new duties.
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what caused the rust, or when the rust apga Trial Tr. 1023:6-9, 1026:1-5. And Mr. Baker
also testified that CBC never repaired any coawsifter Coshocton returnélae cars. Trial Tr.
913:1-2, 1031:3-16. In sum, CBC is not entitiedecover the corrosion damages it seeks
under § 13(b). CBC has not proven that Coshrobreached § 8. And, even if it had, CBC has
not proven that it was damaged by that bredde court thus awards CBC no damages on this
claim.
C. All Damage

As noted previously, CBC contends tatshocton is responsible for all repairs
necessary to return the cars to “good conditfdat the end of the Lease. That is, CBC claims
that Coshocton must reimbur€8C for repairs to all damaged parts. CBC’s Proposed Findings
never explain the basis for this claim, or thgaleheory purportedly supporting it. But, CBC’s
Statement of Contentions citesveral Lease provisions @® basis for its all-damage,
“specifications previously imposed” argumemtnd, various sections of CBC’s Proposed
Findings unrelated to its retuoondition claims, provide a sgabf arguments why Coshocton’s
breach of those Lease provisions support their own, separate all-damage claims. So, the court
imports these arguments into CBC’s all-damdgpecifications previously imposed” claim.
This means the court often will refer back to #estion when, later in this Decision, it addresses
CBC'’s other all-damage claims.

While CBC's theories frequdélg are difficult to follow, the court understands CBC to
assert that sections 15 (Insoca), 17 (Indemnity), and 3(&Fharges)—individually—require
Coshocton to pay for all repai@nd that the combined effectsdctions 15 and 17 requires the

same. Docs. 233, 208. None of these provisions, or any combination of them, supports CBC’s

“LEx. 5 at 1088 (Cyclopedia definition gbod conditiof
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theory that the Lease obligates Coshocton yofpaall repairs at retm as a “specification
previously imposed.” The court explains why below.
I. Section 15

CBC contends that 8 15—the Lease’s insaeaprovision—obligate€oshocton to repair
“all ‘physical damage™ to the cars, occurring baturing and after the Lease, and so Coshocton
must pay for all repairs as go&cification previously imposed” under 8§ 13(b)(i). Doc. 165 at 20;
see alsdoc. 233 at 54, { 35 (“Coshocton agreed todsponsible for any daage to the railcars
...."). Section 15 provides,

[Coshocton] represents that it issured with J H Ward Agency Insurance

Company, P.O Box 98, Unionville Cent&hio 43077. [Coshocton’s] insurance

has commercial general liability insurance with J H Ward Agency Insurance

Company and will cover [CBG] railcars in the amourdf twenty-five thousand

dollars ($25,000) against physical damauge Car. [CBC] will provide unique

identifying marks for each Car insured fg§oshocton]. [Coshocton’s] insurance

shall name [CBC] as additional insured’ Upon execution hereof, and annually

thereafter, [Coshocton] shall providgCBC] with [Coshocton’s] insurance

certificate evidencing [Coshocton’s] inmsmce required hereunder. [Coshocton’s]

insurance shall be primaryitwout right of contributionfrom any insurance

carried by [CBC]. The $25,000 value is a slited loss value for the casualty of

a railcar regardless of its AAR Rule 107deciated value. Eept while cars are

on a Short-line or Class 1 railroad trackhe depreciated value will apply, and

[CBC] shall collect depreciated value fratme damaging railroad. [All terms of

the Lease shall remain urenged and continue in full force and effect.]
Ex. 1 at 10; Ex. 4.

As the court understands them, CBC’s arguments under 8§ 15 rest on the premise that the
phrase “physical damage” showsatlthe parties intended for Gascton to pay for all repairs
and maintenance to the cars during and after the life of the L8asBoc. 233 at 48-50, 1 16—
19 (discussing damage theory in Insurance Clagset®on). In other words, CBC contends that

§ 15’s reference to “physical damage” imports gy@ovision of the Lease that uses the word

“damage” into § 15, and thereby makes Coshorteponsible for all damage to the railcars,
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and, thus, all repairs to the railcatd.; see alsolrial Tr. 11:11-13 (CBC'’s counsel stating,
during opening argument, that “this insurance @iovi recognizes that Clogcton is responsible
for all damage to these cars”); Trial Tr. 16:22—24q('this insurance is covering more than just
the one species of damage called derailment damages.”).

CBC'’s interpretation is untenable. Nothinghe Lease Agreement even suggests that
the parties meant for the phrdpéysical damage” in 8 15 to obligate Coshocton to pay for
every repair made to the carsidgrand after the life alhe Lease. Also, CBC'’s interpretation of
8§ 15—and for that matter all of its all-damage misi—takes a synergistic approach to contract
interpretation. CBC contends, irfexft, that the interan or combination of two or more Lease
provisions produces a combined effgreater than the sum of their separate effects. But the
parties’ rights and liabilities arwhat the contract says theg aand not something greater.

CBC characterizes its synergy-based integti@n of 8 15 and the Lease as a whole as
“harmonizing” the Lease Agreement’s provisions. Doc. &330, 1 19; Doc. 243 at 12:21-23.
CBC misapprehends what it means to harmonizen&r&ct’s provisions.The principle that a
court must “harmonize” a contract’s provisiongdmot permit the court to add two provisions
together to impose a new duty moeated by either provisiornstead, this principle counsels
that courts “should not construe . . . [a contsdqtaragraphs or clauses so as to make them
conflict with each other,” and instead should ¢oresa contract’s provisions in a way that
“make[s] them harmonize, if such a constructiopassible; and should cdnge them so as to
give to each and all theirrtas full force and operation.Cobb, Stribling & Cov. Ins. Co. of N.
Am, 17 Kan. 492, 497-98 (1877). So, when a cthatmonizes” a contract’s provisions, it
does not add two and two and get six, or even flvés, instead, avoidg conflicting meanings

and giving effect to all of the contract’s tern8ee, e.gCent. Nat. Res., Inc. v. Davis Operating
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Co, 201 P.3d 680, 687 (Kan. 2009) (“In other words, we strive to determine the document’s
meaning and the parties’ intent from witliig four corners; weonsider, construe, and
harmonize the entire instrumenitiout isolating any one partiar sentence or provision.”
(citation omitted))in re Miller's Estate 348 P.2d 1033, 1037 (Kan. 1960) (“Where there are
definite and unambiguous expressiom a will, other expressionsahare capable of more than
one meaning must be construedqyoisible, so as to harmonize thesth the plain provisions.”).

CBC'’s definition of harmonizing goes well beyoiiét permitted by Kansas law. It asks
the court to harmonize provisions that do canflict and, thereby, creates new duties not
imposed by the provisions. S®jen though several provisionstbé Lease Agreement address
Coshocton’s liability for “damage,” none of thgrove that Coshocton has a duty under § 15 to
pay for all repairs to the cars. Coshoctoliable only for the repes the Lease Agreement
requires it to make.

A third reason exists to reject CBC'’s irgeetation of § 15. CBC'’s interpretation is
correct only if § 15 requires Closcton to file a claim with its insurer whenever the cars
experience any “physical damage.” By its pleinguage, 8 15 just reges four things of
Coshocton: (1) Coshoctonissurance “will cover [CBC'stailcars” for $25,000 each; (2)
Coshocton must list CBC as an additional indwme its policy; (3) Coshocton must provide
CBC a certificate of insurance arally; and (4) Coshocton’s ineance can’t seek contribution
from CBC’s insurance. Ex. 1 at 10. These ddilimns do not require Coshocton to file a claim
for or otherwise make Coshocton financiallgpensible for every dent and ding the cars may
incur. If the court gave § lthe interpretation and construati CBC advances, it would violate
one of the first rules of contrainterpretation in Kansas—eaurt cannot add obligations or

rights to the ones that tiparties saw fit to adoptSee In re Marriage of Strieb255 P.3d 34, 46
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(Kan. Ct. App. 2011) (“The cardinal rule of constran is ‘that courts wilhot rewrite a contract
by construction if it is cleaand unambiguous.” (quotinfhomas v. Thomag24 P.2d 971, 977
(Kan. 1992))).

The court rejects CBC’s arguments and hotdd 8 15 imposes no duty on Coshocton to
pay for any repairs to damaged cars. CBC thus caetyobn 8§ 15 for its theory that one of the
“specifications previously imposed” under 8§ 13(b)(i) is that Coshocton must reimburse CBC for
all repairs on return.

. Sectionl?7

CBC next contends that § 17hetLease’s general inderfication provision—requires
Coshocton to pay for all repairs made to the caurring and after the Lease. This means, CBC
says, that Coshocton must pay for all damage as a “specification previously imposed” under 8
13(b)(i).

Section 17 providesn relevant part:

[Coshocton] shall indemnify, defenaié hold [CBC] harmless from and against

any loss, liability, claim, cost, damageexpense (including reasonable attorney’s

fees) arising out of or irtonnection with the posséss, leasing, subleasing,

storage, use or return of any Geosm the date of acceptance by [Coshocton] to

the date of delivery to [CBC] . . ..

Ex. 1 at 11. CBC’s argument rests on 8§ 17’sregfee to “damage.” CBC asserts that this
reference demonstrates that Coshocton oresible for all costs that CBC incurred when it
repaired the cars. Doc. 165 at 20. But thadeeAgreement does not define “damage” in § 17 to
include costs to repair railcaréndeed, the Lease Agreement does not define any of the terms
usedin § 17. So, CBC'’s definition of “damag@&tatherefore, its interpretation of 8 17 does not

come from the four corners of the Lease.

CBC disagrees with thisonclusion, arguing that,
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[w]lhen the indemnification clause [8 lig]read together with the reimbursement

[§ 6(c)], insurance [§ 15] and defaiprovisions [§ 12], together with the

exculpatory clauses in paragraph[s] 9 48¢y), the contract as a whole shows the

intent of the parties to obligate Coshocton to indemnify CBC for the cost to repair
the corrosion, damage, and cause fornéitte, attorney’s fees, and litigation

costs.

Doc. 233 at 81, { 4 (discussing damage theolgdemnity Clauses section). So, CBC again
asks the court to use synergy to broaden @esé. For the same reasons discussed above, the
court declines. The fact thedme provisions of the Leasdaeto Coshocton’s liability for
damage to the cars does not mean that § 17 itktine word “damage” to mean “all damage to
railcars” or otherwise to expar@@bshocton’s repair obligations.

Indeed, the Lease Agreement as a wisniggests the opposite. After applying the
following three rules o€ontract interpretation, the courtrmdudes that § 1@oes not require
Coshocton to pay for all repairs to the cak) “in construing a written instrument, language
used anywhere in the instrument shoulatbesidered and construed in harmony with all
provisions and not in isolatior#* (2) the rule against sugitity, discussed alreadi?.and (3)
“[s]pecific provisions in a conact control ovegeneral ones™

Several provisions in the Lease dividelldy for repairs and other costs between
Coshocton and CBC. For instance, § 3(a) meguCoshocton to indemnify and reimburse CBC
for any railroad transportation costs. Ex. 1 ae® also infrgp. 74—76. Section 6(c) requires
Coshocton to pay for repairs tessee Maintenance Items, whicB(@) defines as “hatch covers

(no patching), including batten armstletigate and components thereold. at 4. Section 6(b)

requires CBC to pay for all repairs, other tllanse to Lessee Maintenance Items, that are

“2 Colburn, 842 P.2d at 328 (quotinyood River Pipeline Co. v. Willbros Energy Servs, Z88 P.2d 866, 871
(Kan. 1987)).

“3Dillard Dept. Stores, In¢.13 P.3d at 364 (citations omitted).

“4Exch. State Bani77 P.3d at 1285 (citation omitted).
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required to “maintain each Cargood working order and repairld. And, § 8 requires
Coshocton to pay to repair any commodity-relatexdosion that develops on the cars during the
course of the Leasdd. at 5. So, when CBC asserts that 8 17’s use of the word “damage”
requires Coshocton to pay for all repainsthether made during or after the Lease—CBC
ignores these provisions, renddrem meaningless, and alloa$road, general provision to
control over the specific provisienn sections 3(a), 6, and 8.

CBC'’s interpretation of § 17 also violates thwstfiof these contract rules in a second way.
It ignores the last part of § 17:

[Coshocton] shall indemnify, defendhéa hold [CBC] harmless from and against

any loss, liability, claim, cost, damageexpense (including reasonable attorney’s

fees) . . .excepting, however, any loss, liability, claim, cost, damage or expense

which . . . accrues with respect to anytleé Cars while such Car is in a repair

shop undergoing repairs for only Lessor maintenance items
Id. at 11 (emphasis added). This referendeetssor Maintenance Items implies that CBC
indeed is responsible for l@ast some repair costSeeDoc. 205 at 20 (Coshocton’s Trial Brief,
arguing that no matter “how CB&tempts to spin Section 17, its plain language clexdgpts
Coshocton fronLessommaintenance items”).

The court concludes that 8 17 does not obdigawshocton to pay for all repairs to the
cars and so it cannot supp@BC'’s all-damage, “specifications previously imposed” theory
under 8§ 13(b)(i). This conclusion also foreel®<BC'’s separate all-damage indemnity clause
claim. SeeDoc. 233 at 76see also infrgpp.105—08.

iii. Section3(a)
In its Trial Brief, CBC relies heavily 08 3(a), claiming thathis section required

Coshocton to reimburse CBC for repairs perforimgdhe railroads. Doc. 208 at 10, 12, 18. In

its Proposed Findings, CBC lists § 3(a) as ornta®f_ease provisions that supports its return
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condition claim, but never references the provismits proposed findings of fact or conclusions
of law. Doc. 233 at 56. Perhaps CBC haasmaloned its argument urrdg@ 3(a) but, to be
careful, the courtansiders the argument adeaa in CBC'’s Trial Brief.

There is no question that 8§ 3(a) is a “speation previously imposed” under 8§ 13(b)(i).
But, there is a question whether § 3(a) oblig&ledhocton to pay for the things that CBC says it
did. CBC contends that 8§ 3(agquired Coshocton to repay CBC for railroad charges.” Doc.
208 at 18. This much is true, but CBC stretadhesphrase “railroad charges” beyond the scope
of § 3(a). Section 3(a) provides:

(@) Charges. From and after the acceptance of the Cars, [Coshocton] shall

pay, and shall defend and indemnify [CB&Zjainst, all switcimg, transportation,

freight, demurragend other chargeassessed by any railroad or other entity with

respect to such Car (including its movement, use or operation) from the time

period beginning after delivery of such cargil the return of such cars to [CBC]

in accordance with the terms hereof. [Raston] shall also pay all expenses and

charges for the movement of each Caatreturn location designated by [CBC]

upon the expiration or termination of tHiease pursuant to Subsection 13 (a) of

this Lease.

Ex. 1 at 2 (emphasis added). CB&htends that the italicized phraseludes the cost of repairs.
SeeDoc. 208 at 10. Based on this, CBC assertstiiggphrase means that “CBC would be billed
by railroads for repairs” and CBCowld “pay those bills with a right to be reimbursed for that
work under paragraph 3.Id. Coshocton contends, howevigrat § 3(a) “only applies to
transportation charges on thdn@ad.” Doc. 234 at 84.

Because either party’s interpretation mightcorrect, the court looks to the rules of
contract interpretation for gdéance. One of those rulegjgsdem genersapplies here. As the
Kansas Supreme Court has explairggdsdmen generis

“is a well-known maxim of [inérpretation] to aid in asdaining the meaning of

. . . [an] instrument, the doctrine beitigat where an enumeration of specific

things is followed by some more genewadrd or phrase, such general word or
phrase is to be held to refer to things of the same kind with respect to a
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classification which immediately precedes it—that is to say, where general words
follow particular words in an enumeraii describing the subgt matter, general
words are construed to embrace only objectélai in nature to those enumerated
by antecedent specific words.”
Wulf v. Shultz508 P.2d 896, 901 (Kan. 1973) (quotkeller v. Ely 391 P.2d 132, 135 (Kan.
1964)). Here, 8§ 3(a) requires Coshocton to‘adlyswitching, transportion, freight, demurrage

and other charges.” Ex. 1 at 2. The wdslgitching,” “transportéion,” “freight,” and
“demurrage® thus confine the meaning of “other chag® charges for the leased cars’ travel
on a railroad’s tracks. Although a bad ordecar cannot travel oarailroad’s tracks-+e.,

cannot run in service—charges for repairs toobey of a car are too far removed from the car’s
travel or movement to be considered simitacharges for switching,ansportation, freight, and
demurrage.

Also, and as the court already explained,c®@trols the parties’ financial liability for
repairs. So, if a railroad repaired a Lesseab¢aance Item on one of the leased cars and CBC
paid for that repair, 8 6 would require Coshodmneimburse CBC. The court thus agrees with
Coshocton and finds that § 3(a) does notireq@oshocton to reimburse CBC for repairs,
whether those repairs are performed by a railagtator or otherwiseCBC thus cannot rely
on 8 3(a) for its all-damage, “sg@cations previously imposed” #ory under 8 13(b)(i). This
conclusion also forecloses anygrrdamage claim based on 8§ 3(&eeDoc. 233at 78, 1 67

(Indemnity Clauses sectimi CBC’s Proposed Findingsgee alsolrial Tr. 1334 (Grant Baker

discussing whether any railrd repaired some of the cars returned to CBC in 2015).

> The termdemurragewas once used more widely than it is todBgcause this term is no longer used frequently,
the court briefly explains what its recognized meanirg tee railroad industry. Deurrage charges are charges
assessed “for undue detention” of cails and the like, and are used “to se@ompensation for the use of the car
and of the track which it occupies . . . [and] to praerzar efficiency by providiopa deterrent against undue
detention.” Turner, Dennis & Lowry Co. v. Chago, Milwaukee & St. Paul Ry. C@71 U.S. 259, 262 (1926)
(citation omitted). Neither the Lease nor its selected defingaurces ever define this term so the court applies the
recognized industry meaningee McAffee v. City of Garnett, Ka#69 P.2d 295, 299 (Kan. 1970) (“It may be
assumed in the absence of evidendhéocontrary, that when members ofad or business employ trade terms in
their contracts with one another they attacth&m their trade significance.” (citation omitted)).
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iv. Combined Effect of 8 15 and § 17

CBC next argues that combining 8§ 15 and $eljuires Coshocton to pay for all damage
inflicted on the cars during the life of the Leasea “specification previously imposed” under
8 13(b)(i). The court understds this theory to contendah8 17 requires Coshocton to
reimburse CBC for costs to repair any damagheacars and that 8§ 15 requires Coshocton to
carry insurance on the leased cars that covers all damageadtie cars—no matter where the
car was located when damaged and no mattercaused the damage. Read together, CBC
contends, these two provisioregjuire Coshocton to file ansurance claim to reimburse CBC
for any costs it incurs to repair any damage to the &GesDoc. 233 at 81, 1 4 (“When the
indemnification clause [8 17] is read together iitl . . . insurance [8 15] . . . provisions, . . .
the contract as a whole shows thtent of the parties to bipate Coshocton to indemnify CBC
for the cost to repair . . . damage . . . .").

The court already has rejected CBC’sliptetations of § 15 and § 17’s effects on
Coshocton’s liability for repairs. Combinirnigose rejected interpretations cannot produce a
different result. The court thus rejects CBC'guanent that the combined effect of 8§ 15 and §
17 renders Coshocton liable for any repairddamaged cars. Those provisions will not support
CBC'’s all-damage, “specifications preusly imposed” theory under § 13(b)(i).

d. Conclusion:“SpecificationsPreviouslylmposed”

For all the reasons explained above, thercfinds that the following provisions and
responsibilities are the “specifications previously imposed”8H&(b)(i) required Coshocton to
abide when returning cars:

e Coshocton must pay to repair kissee Maintenance Items, 8 6(c);

e Coshocton must pay tean the cars, § 6(c);
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e Coshocton must pay for all repairs necessanmyake the cars suitable for loading and
unloading grain and keeping grairydturing transport, 8 6(c); and
e Coshocton must pay to repainy commodity-caused corrosion or corrosion-like damage
that developed during the Lease, § 8.
Given this conclusion, CBC has proved thaskimcton breached just two of these duties—
paying to clean the cars and paying to repair leaks existing when it returned the cars. For
these breaches, the court awards CBC $8,760.50. The court now turns to CBC’s argument that
8 13(b)(i)’s second sentence expands Coshoctiafvgity on return toinclude all damage.
2. Interpreting the Second Sentence d8)(i): Liability on Return Only

CBC contends that 8§ 13(b)(i)’'s second sentenqeands Coshocton’s liability for repairs
on return to include all repairs—and not jtegpairs for “specifications previously imposed”
under 8 13(b)(i)’s first sentence.

Section 13(b)(i) starts with these words:ath Car shall be returned to [CBC] meeting
the specifications présusly imposed upon [Coshocton], incladi(but not to the exclusion of
others): (A) free of all accumulations opasits from commodities; and (B) free of corrosion
and any other commodity-related damage.” Ex.4 athis first sentence is followed by this
one: “Any item that is damaged (or worrybad what the AAR calls cause for attention or
condemnable items or repairs in any AAR ruleshall be deemed to have been damaged by the
negligence of [Coshocton] . . . and shall be [Coshocton’s] responsibility.Coshocton
contends that the term “[a]ny item” in tlescond sentence “merely refers back to the
‘specifications previously imposed upon [Costomd’ which were the subject of the first
sentence,” and so it creates no new duti2gsc. 234 at 69. CBC takes the opposite view,

contending that “[a]ny item” means any item, andioiés not refer back todhprevious sentence.
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Thus, CBC reasons, 8§ 13(b)(i)’'s second sentereses a new duty. Doc. 208 at 5; Doc. 233 at
74-75, 11 27-28. At bottom, CBC asserts that Cashanust pay to repair any item that is
damaged when the car is returned.

Coshocton’s interpretation has the better einithe dispute. Aplain reading of 8
13(b)(i)—start to finish—leaves ¢hcourt with the conviction théthte sentences in this provision
flow one into the next, rendering the seconataece’s use of the phe&any item that is
damaged” a natural reference to the oblm@aiimposed by the semice preceding it. CBC’s
interpretation, on the other hand, requires akveavd and contrived intpretation of § 13(b)(i)
because it asks the court to reélael second sentence of that pramisas an entirely new concept,
one completely unrelated to the sentence pregetl Also, the court is unpersuaded by CBC'’s
argument that Coshocton’s interpretation igndhesphrase “in addition ton 8§ 13(b)(i)’s first
sentence. Doc. 208 at 5. CBC’s argument gewuasive for the simple reason that the first
sentence of 8§ 13(b)(i) does not include theaplr‘in addition to.” Ex. 1 at 9. Equally
unpersuasive is CBC’s argument during closing aeptmThere, CBC asserted that Coshocton
could not advance a reasonable interpretatidhef.ease now because Coshocton was ignorant
of the Lease’s terms when the parties@ied it in 2010. Doc. 243 at 14:7-16. Though Mr.
Jones and Ms. Crown conceded that neithdrrbad the Lease start to finish in 2010, CBC
provides no legal authority suppargi the conclusion that CBC draws from this fact. So, the
court agrees with Coshocton that the seconaesentof § 13(b)(i) should read with reference
to the sentence preceding it.

Nonetheless, the court consid the rest of the Lease Agreement to determine whether
the Lease as a whole can sup@BiC’s view. It cannot. CBC's intpretation of the effect of §

13(b)(i)’'s second sentence suffers the same protiiatrplagued its allamage, “specifications
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previously imposed” theory under 8 17. It re8dk3(b)(i)’'s second sentea in isolation, thus
overlooking the detailed distribot of liability for repas and costs established elsewhere in the
Lease. But this time, CBC's interpretation8 13(b)(i) more egegiously offends the
interpretation rules againstading a provision in isolation, gerfluity, and allowing general
provisions to control e specific ones.

As with § 17, CBC ignores part of § 13(b). Sfeally, it ignores thdirst sentence of
8 13(b)(i). This sentence required Coshodtoreturn the cars “meeting the specifications
previously imposed.” Ex. 1 at 9. As the doalready has found, the$specifications” are the
ones located in sections 6 and 8, among othdrgler CBC'’s interpretain, the second sentence
of § 13(b)(i) eradicates amgference to the “specificatiopseviously imposed” in the first
sentence and, at the moment the Lease endssr@aghocton liable for all repairs to the cars.
CBC'’s interpretation also ignordse careful and detailed digitition of responsibilities found
elsewhere in the Lease—such as in sectioasd 8. Because maanf/the Lease’s other
provisions contain neestrictions about when they appiy., no temporal limitations, CBC’s
interpretation of § 13(b)(i) swallows these atpeovisions whole, rereting them meaningless
and without effect.

Among other problems, CBC'’s interpretation8oi3(b)(i)’'s second sentence also offends
an often quoted rule of contraaterpretation: the court shiouavoid an interpretation that
“vitiate[s] the purpose [of the contract] or reducefsd terms of the contract to an absurdity.”
First Nat'l Bank of Olathe v. Clark602 P.2d 1299, 1303 (Kan. 1979) (quotiiginer v.

Wilshire Oil Co. of Tex.389 P.2d 803, 808 (Kan. 19643geDoc. 234 at 71. Under CBC'’s
interpretation, when Coshocton aggeto 8 13(b)(i), it agreed to pay rent and repair all Lessee

Maintenance Items during the Lease, and Cdsima&iso agreed to pay to overhaul the cars
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completely at the end of the Lease. In otlerds, CBC contends, Coshocton agreed to make
these cars like new, even though they wereingdine end of their usefflife when the Lease
began. Trial Tr. 573:8-577:20. CBC'’s view o13Db)(i) simply is too extreme to adoplf. In

re Kahn 133 F.3d 932, 1998 WL 17754, at *3 (10th Q&an. 20, 1998) (applying Kansas law
and finding a party’s interpretation of a settrhagreement “absurd” because that party’s
interpretation had “[Mr.] Schigur [ging] up a $169,000 claim for nothing, when the sole
purpose of the adversary claim was to receive somethidgtjrcumstance might exist where a
lessee would be willing to take sach an extraordinary obligatiout, the parties to such an
unusual economic bargain undoubtedly would recéad in no uncertain terms. To say it more
bluntly, any lease requiring a lessef 40-year old railcars totten those cars in new condition
at the end of the lease would memorialize teguirement explicitly. Nothing in the Lease
Agreement ever suggests that CBC and Coshactended to strike such an extraordinary
bargain.

Although CBC'’s interpretation of 8§ 13(b)(i)}&cond sentence violatesveral rules of
contract interpretation, Coshocton’s does notshooton’s contends thtiie second sentence of
8§ 13(b)(i) merely makes it cle#irat the division of responsibility imposed by sections 5, 6, 8,
and others extends beyond the last day of the l“8ase] clarifies that CBC need not prove that
Coshocton caused the damage for those provisiongptg. aCoshocton’s interpretation of
§ 13(b)(i) provides a plausiblegasonable meaning for all okthease’s provisions, harmonizes
those provisions witkhe rest of the Lease, and leamesprovision without effect.

Because principles of contract interpratatconfirm the court’s inclination to reject

CBC'’s interpretation of 8 13(b)(¢ second sentence and adopskiacton’s, § 13(b)(i) does not

“6 pragmatic considerations in the railroad industry ofteatera lag between the end of the lease and the railcars’
actual return to the lessor. Doc. 233 at 59, 1.
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admit two reasonable interpretations. The cthwus finds that 813(b)(i) is not ambiguous and
holds that the second sentence of § 13(b)(i) merely references the one preceding it.
Consequently, the court conclgdimat this sentence does ngpand Coshocton’s liability for
repairs on return. Coshocton merely was @tég to pay CBC for the repairs necessary to
comply with its obligations under the Leastspecifications prewusly imposed” when it
returned the cars.
3. Conclusion: Return Condition Claim

For all the reasons recitathove, the court awards CBC $7,d600Coshocton’s breach of
the Lease’s cleaning requirement and $1,76fb6Coshocton’s breach of the Lease’s suitable-
for-grain-service requirement. The court fifrds Coshocton on the rest of CBC's return
condition claims.

D. Prior Damage Claim

CBC'’s next claim contends that the Leas@len@oshocton financially responsible for all
repairs made during the life tife Lease but that CBC's bill ftlhose repairs was not due until
the end of the Lease. Doc. 208 at 16. CBftends that Coshocton failed to pay for those
repairs upon return, causing $296,276 in damag@eshocton responds, arguing that “no lessee,
regardless of its level of experice, sophistication, or dilige@, could have possibly understood
the Lease to mean” what CBC says it does. R84.at 57. The court agrees with Coshocton—
the Lease will not suppo@BC'’s interpretation of it.

CBC never indicates precisely igh Lease provision Coshoctbneached to give rise to
this prior damage claim. Instead, CBC nwmkewneb of perplexing arguments. Hoping to

provide CBC’s arguments some structure, thercdivides them into two groups: (1) ones
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making Coshocton responsible for all damage dorike cars during the Lease; and (2) ones
making payment for that damage due at the end of the Lease.
1. Responsibility for Damage and Repairs During the Lease

To support its claim that Coshocton is liafdeall repairs during th life of the Lease,
CBC makes essentially two arguments: (1)pghese “maintain in good working order and
repair” in 8 6(b) ultimately maleeCBC financially responsible fmo repairs; and (2) the second
sentence of 8§ 13(b)(i) makes @oston financially responsible fail repairs during the Lease.
The court considers these tamuments, separately, below.

a. Section 6(b): “Good Working Order and Repair”

CBC asserts that the phrase “in good workindeoland repair” in 8 6(b), combined with
sections 6(c), 8, and 17, shows that the pairitesded for Coshocton to reimburse CBC for all
the repairs CBC paid for during the Lease. @bert is not persuaded. Nothing in the plain
language of sections 6, 8, br supports CBC'’s theory.

Section 6(b), titled “Maintenae by Lessor,” provides: “[CBC] shall, at its expense,
maintain each Can good working order and repaand in accordance with the standards set by
the Interchange Rules and by the rules of any other applichl&atory body.” Ex. 1 at 4
(emphasis added). CBC conterthiat the italicized words didot require it to pay for any
repairs. Instead, CBC says, these words meegjyired it to pay for #repairs necessary to
secure release of a bad ordecadand that Coshocton then mreitnburse CBC for these repair
costs at the end of the Lease. Doc. 2Z8)af] 16; Doc. 208 at 9-10. To support this claim,
CBC relies on reimbursement language in sectsgal 5(c), and 6(c), and on indemnification

language in sections 8, 14, 15, and 17. Doc.&23,  16; Doc. 208 at 10; Doc. 165 at 20.
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Even if one assumes that § 6(b) merely aibg CBC to front the sts to repair a bad
ordered car subject to a righitreimbursement, CBC'’s interprétan still fails. This is so
because CBC'’s interpretation is bagm a faulty premise: CBC astsethat sections 3(a), 5(c),
6(c), 8, 14, 15, and 17 required Coshocton to paglfaepair costs during the Lease. This
premise ignores the plain language of these sewwispns and adds words tieem that they do
not contain.See In re Marriage of Striebg255 P.3d at 46 (“The cardinalle of construction is
‘that courts will not rewite a contract by constction if it is clear ad unambiguous.” (citation
omitted));see also Quenzer v. QuenzZa87 P.2d 880, 882 (Kan. 1978) (“Words cannot be
written into a contract which import an intemholly unexpressed when it was executed.”
(citation omitted)).

The words that these seven provisions digteantain never require Coshocton to
reimburse CBC for all repair costs. To the cantréhey merely require Coshocton to reimburse
(or indemnify) CBC for specific costs. And,fact, several of therhave nothing to do with
reimbursing CBC for repairs at all. For instan§ 3(a) requires Coshocton to reimburse CBC
for “all switching, transportation, freight, demurramed other charges assessed by any railroad
or other entity with respect’ta leased car. Ex. 1 at e also suprpp. 74—76§discussing
CBC'’s § 3(a) argument). And, sections 14, T &7 have nothing to do with how to divide
maintenance and repair costs between CoshaeetdlCBC. So, § 6(b)’s use of the phrase “good
working order and repair,” when combineith CBC'’s right to reimbursement or
indemnification under sections 3(a), 5(c), 6&)14, 15, and 17, cannot support the notion that
the Lease made Coshocton responsible for @t gamage. Instead, all of them provide CBC
with specific, narrow rights to reimbursemenirmtemnification, and even when combined these

provisions do not suppoatcontrary conclusion.
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b. Sectiorl3(b)(i)’'s SecondSentenceAgain

CBC next contends that the second sesgai § 13(b)(i) supports its $296,276 prior
damage claim. CBC assertstlthis sentence shows thtite Lease made Coshocton
responsible for all damage to ttalcars” during the life of th Lease. Doc. 208 at 12. As
already discussed, the second sentence of § 13(b)(i) providelgyvantepart, “Any item that is
damaged [] or worn beyond what the AAR calaise for attention or condemnable items or
repairs in any AAR rule . . . shall be deentedhave been damaged by the negligence of
[Coshocton] . . . and shall be [Coshocgjnesponsibility.” Ex. 1 at 9.

CBC argues that the term “any item” in 8 AR() “eliminated the possibility of arguing
about how damage would be defined or was responsible for ituring the Lease by
providing that any damage “shall be [Costomcs] responsibility.” Doc. 208 at 14d. at 5.

This argument is unpersuasive. Section 13(b){iy applies at the end of the Lease when
Coshocton returns the carSeeEx. 1 at 9 (*Condition Upon Return . . . Each Car shall be
returned . ...”). So, on its face, 8 13(B}including all the sentexes in it—is limited to
Coshocton’s responsibility to pay for certain repairs at Lease-®eé.suprgpp. 78-81. It does
not control who pays for particular repairs during the life of the Lease.

2. Payment Deferred Until the Cars Are Returned

As part of its prior-damage argument, CB8aatontends that the parties intended for
Coshocton to reimburse CBC for all repairs CBC pardduring the Lease, but that “the timing
of payment—and for reckoning of Coshocton’spensibility—was agreed to be delayed and
triggered when the cars warturned.” Doc. 208 at 16. Tupport its interpretation, CBC
argues that the parties “clearly agreed in[the Lease] that the final accounting for the

condition of the cars would be handlaidthe conclusion of” the Leas&l. But CBC never
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identifies which part of the Lease establishas pnotocol. CBC does asséhat it believes that
some of § 13(b)(i)’s languadfe]learly . . . required Coshadan to be responsible for the

complete condition of the railcars at their returid’ at 6;see idat 5—6(relying on the words in

8 13(b)(i) that “any item that is damaged . .alshe [Coshocton’s] responsibility”). And, CBC
asserts that 8 8's reference to deferred maintmsa-“[Coshocton] shall be liable . . . at the time
the Car is returned’—shows that the Leasas designed” to “defer accountability of
responsibility for the cars untihe end of the [L]ease.Id. at 67" Coshocton disagrees, arguing
that CBC's interpretation goes “well beyond the four corners of the Lease” and that “no lessee,
regardless of its level of expence, sophistication, or dilige@, could have possibly understood
the Lease to mean” what CBC says it does. Doc. 234 at 57.

The court agrees with Coshocton. CBC'siiptetation of the Lease is untenable for
three reasons. First, the Lease Agreemennhalicnake Coshocton responsible for all repairs
made during the Lease or on retuBee supragp. 77, 81. If Coshocton is not responsible for all
repairs, then it is illogical to make Coshoctogspensible to pay for all pairs at the end of the
Lease. Second, nothing in the Lease supports C&83artion that the p&s intended to defer
payment for all repairs until the end of the Leeag\nd third, that 8 8 permits Coshocton to
forego paying to repair corrosion until the Leasés does not establish that the parties intended
to defer accountability faall repairs until the end of the Lease.

The court concludes that the Lease did ndtent2aoshocton financially responsible for all

repairs made during the Lease. The court eswludes that the Leadees not manifest an

47 CBC contends that this “deferred accountability” coneesst built into the Lease to increase Coshocton’s use of
the railcars. Doc. 208 at Because the Lease is not ambiguous orpitiist, the court finds no need to resort to
extrinsic evidence such as the parties’ motivatfonencluding certain concepts in the Lease.
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agreement to make the bill for those repairs dukeaend of the Lease. Accordingly, the court
finds for Coshocton on CB&'prior damage claiff

E. Extrinsic Evidence Would Not Alter the Court’s Conclusions

Both CBC and Coshocton presented extriesidence at trial, each claiming that its
evidence supported its interpretatiof the Lease’s repair provisions. CBC asked the court to
consider, among other things, norms—or, purgbnerms—within the railar industry and its
version of what the parties believed to be their agreement. Coshoctdrtlaskeurt to consider
the parties’ coursef performanc® (or course of dealing) and CBC's attempt to pull cars out of
the Lease early. Because the court has contliinde the Lease’s repgrovisions are not
ambiguous, it has not relied on @tlparty’s extrinsic evidende reach its decision on claims
made under them. But, even if it found any péithe Lease provisions ambiguous, the court’s
conclusion would be the same: The Lease doemaké Coshocton financially liable for all
repairs during or &ér its life.

On the chance that the court of appealghindisagree with theotirt’s conclusion about
ambiguity, the court briefly considers threetlué parties’ course-gferformance/course-of-
dealing arguments about: (1) CBC’s all-damagpet#ications previously imposed” theory; (2)
CBC'’s all-damage, return-condition theoayid (3) CBC'’s prior damage theory.

Before the court can address these arguments, however, it must address a threshold

guestion. Namely, do these arguments relgaurse-of-performance or course-of-dealing

“8 Given this conclusion, the court finds it unnecessanptwider the parties’ arguments whether CBC maintained
the cars in “good working order and repair” during the Le&seDoc. 233 at 65, 1 3&]. at 66, 1 47; Doc. 234 at
61.

“9In its Proposed Findings, CBC characterizes Cosh&ctmurse-of-performance arguments as ones asking the
court to find that the parties’ course of performance mediifihe terms of their Leas®oc. 208 at 12. Though this
is one way to use course-of-performance evidence, that's not how Coshocton uses it here. D6&d, 334l4afd.

at 58, 71-75. The court thus does not consider CBC’s modification arguments.
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evidence? To answer that question, the cowdt ask whether the parties committed to one
lease or two.
1. One Lease or Two?

Course of dealing analysis is germane only ‘i@hte contract at issue is one of a series
of similar contracts” beteen the same partieMcRae v. Publ’'ns Int’l, Ltd.985 F. Supp. 1036,
1041 (D. Kan. 1997) (applying Kansas lagge alsdrestatement (Second) of Contracts 8
223(1) (Am. Law Inst. 4th ed. 2008) (defining “cearof dealing” as “a sequence of previous
conduct between the parties toagreement which is fairly to be regarded as establishing a
common basis of understanding for interpreting tegpressions and other conduct”). Course of
dealing thus speaks to the partieshduct before they entered into the disputed contract. Course
of performance, on the other hand, speaks tpainies’ actions under ¢hdisputed contract.
Samuel Williston & Richard A. Lordj Treatise on the Law of Contra@d@$3:28 (4th ed.),
Westlaw updated May 2017. So, course-of-perfoicaaevidence arises “[w]here an agreement
involves repeated occasions fmrformance.” Restatemente®nd) of Contracts § 202(4).
When interpreting an ambiguous contract, copré&ger course-of-performance evidence to
course-of-dealing evidencdd. 8§ 203(b).

Though CBC first argued that only one lease existed, it now conttesitdbiere were two
leases. CBC asserts that the first leasgdn March 10, 2010, and ended July 31, 2012,” and
the second lease began February 15, 2011, radeHeon September 30, 2015. Doc. 208 at 3. In
the larger context of the evidence, CBC'sifios would make the original Lease Agreement
and Schedule A the “first lease” (Exs. 1, 2), &uthedule B1 and B2 the “second lease” (Exs. 4,
3). In contrast, Coshocton centds that there was only one leasd that the various Schedules

merely amended that single leaggeement. Doc. 234 at 72—-73.
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Judge Lungstrum addressed a similar questasthier in the case. At summary judgment,
Coshocton argued that Scheduled@astituted a new contradDoc. 66 at 16. Judge Lungstrum
disagreed, concluding that the parties did nbsstute one agreement for another in Schedule
B2. Doc. 110 at 25. As he explained, “theragige document clearly provides that it is an
amendment to the [L]ease by which the ternthef[L]ease was extended, the rent amount was
changed, and all other terms remained unchanged and continued in full focc@tirning the
table on the issue, Coshocton niowokes the law-oftte-case doctrine araks the court to
apply Judge Lungstrum’s rulingseeDoc. 234 at 72.

“Under the ‘law of the case’ dome, when a court rules on an issue of law, the ruling
‘should continue to govern the same issuesuinsequent stages in the same cafishop v.
Smith 760 F.3d 1070, 1082 (10th Cir. 2014) (quothgted States v. Grahgni04 F.3d 1275,
1278 (10th Cir. 2013)). Whether and when to apiply doctrine is a dcretionary decision and
not a rigid rule. NonethelesBenth Circuit authority recognizésst three exceptions to the
doctrine: “(1) when new evidence emergeswBgn intervening law undermines the original
decision; and (3) when the prior ruling was digarroneous and would, if followed, create a
manifest injustice.”ld. at 1086 (citations omitted). CBC never shows that any of these
exceptions apply here, and the court finds no reason why they would. The court thus applies the
law-of-the-case doctrine and@pts Judge Lungstrum’s summary-judgment ruling: Schedule B2
is not a second contract.

But whether any of the other Schedules @@ new contract is an open question.
Applying the same reasoning that Judge Lungstapplied at summary judgment, the court
finds that none of the other Schedules corstita new contract. Each Schedule provides:

“THIS AMENDMENT TO THE AGREEMENT is made. . pursuant to the ‘Railcar Lease
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Agreement.” Ex. 2accordExs. 3, 4. The court finds threetbese words dispositive of the
issue. Each schedule referred to itself as"|MENDMENT.” And when the parties described
their understanding of their conential arrangement with oramother, they called it “THE
AGREEMENT"—singular. Based on the ordinary miegnof the words the parties used in their
contract, the court finds that I$edules constitute serial amendments to the Lease Agreement.
They did not adopt new contracts.

2. CBC'’s All-Damage, “Specificatns Previously Imposed” Theory

Because only one contract exists, the coansiders whether the parties’ course of
performance illustrates their understanding of wiag responsible for what repairs during the
life of the Lease. CBC argues that the Leasken&oshocton responsible for all repairs during
the Lease. The course ottparties’ performance of tliddargain shows otherwise.

At trial, Coshocton presented ampledance—invoices, testimony, and emails—that
during the life of the Lease, CBC only asked l@uton to pay for Lessee Maintenance Items.
SeeEx. 401 at 2, 5 (green highlighting shown in original exhibit, identifying where CBC billed
Coshocton, then Coshocton protested, and @®iGced invoice amounts); Ex. 430 (email from
Grant Baker to Coshocton explaining CBC’s viewtsfmaintenance andpair responsibilities);
2016 30(b)(6) Dep. at 492:10-15, 497:5-21 (discussm@dinties’ course of performance).
CBC never refutes this evidence with contradictory evidéhce.

CBC responds to this evidence by arguirgt it BC could not have sent invoicing
[charging] for the return condin of the cars prior to [Coshact] returning” them, and that

Coshocton’s course-of-performance evidencefigraent of “Jones and Crown[’s] . . . world of

*0 At one point during trial, CBC elicited testimony frd¢eaton Baker that Carle Bakzillness had caused CBC to
bill Coshocton differently than it otherwise would haviehe court does not addrebss argument now because
CBC did not raise it in its Proposed Findings (or othal fitings) and because the argument is not dispositive of
any of CBC's claims.
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misconception or ignorance of lease terms.” Doc. 208 aekbalso id(arguing that the
invoices CBC sent Coshocton during the Leasdieh charged only for Lessee Maintenance
Items—were just “CBC exercisir{gs] right to be reimburseduring the lease for gates and
hatch covers while delaying invoicing for othimms”). But the court is concerned with the
parties’ course of performance about repairs nooleg the Lease. So the cars’ condition at
return is not at issue hee If the Lease made Coshocton mesgble for all damage to the cars
during the Lease, as CBC contentig, parties’ coursef performance should show as much. It
does not.

Neither the Lease nor the parties’ correspowdanor their conductitth one another will
support CBC’s argument. As the emails presented by Coshocton show, CBC told Coshocton
“[s]ection 6(b) talks about how we will keep the cars in good working order . . . [s0O] [w]e are
going to pay for the cost of the repair on the rodix. 419. This email comports with a mutual
understanding that each party waguieed to bear certain costs. élbourt finds that the parties’
course of performance, if considered, illustrates a mutual understanding that Coshocton was
responsible only for paying to repair Lessearntnance Items duringéHife of the Lease.

3. CBC'’s All-Damage, Return-Condition Theory

The court next considevghether extrinsic evidencegports CBC's theory that §
13(b)(i)’'s second sentence made Coshocton lifblall repairs pedrmed after Coshocton
returned the cars. Coshocton’s course-of-perémce evidence about this theory presents more
complicated questions than iddn the previous section.

Although there was no question whether the tcoomld consider the parties’ course of
performance during the Leageguestion exists whether tbeurt can rely on Coshocton’s

course-of-performance evidence about the parties’ understanding of § 13’s return conditions.
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For course of performance to carry weightasnterpretive toolCoshocton must present
evidence of a “repeateduarse of performance.lron Mound, LLC v. Nueterra Healthcare
Mgmt., LLC 234 P.3d 39, 48 (Kan. Ct. App. 201y’d on other grounds313 P.3d 808 (Kan.
2013) (citation omitted)see alsdRestatement (Second) of Cortia8 202 cmt. g (“The [course
of performance] rule . . . does not apply to atbo a single occasion . . . ; [but] in such cases
the conduct of a party may be evidence againstthat he had knowledge or reason to know of
the other party’s meaning . . . ."”). Coshoctos peesented no evidenceafepeated course of
performance. The parties agree. Coshohtmhreturned cars to CBC only once before—at the
end of Schedule A. With only a single occuaemo consider, the cowrannot employ course of
performance as an interpretive tool.

Even so, the court still may be able to ddasevidence of the parties’ conduct when
Coshocton returned those first cars and usectiraduct to help interpret 8 13(b)(i). Under
Kansas law, “[sJubsequent condweétparties to a contract maydanterpretation of controversial
provisions.” Cline v. Angle532 P.2d 1093, 1097 (Kan. 1978)ark, 602 P.2d at 1304. “If
parties to a contract, subsequmits execution, have shown their conduct that they have
placed a common interpretation on the contract,itiéspretation will be given great weight in
determining the meaning to be attriedtto the provisions in questionCline, 532 P.2d at 1097
(citing Fred Mosher Grain v. Kan. Co-Op Wheat Mktg. Asd®h P.2d 421, 423-24 (Kan.

1932)). While this principle sounds like a course-of-performance analysis, Kansas law doesn’t
seem to consider the two interchangeable.

For instance, Kansas courts have invokesl sbbsequent-conduct principle when using a
single occurrence of conducthelp interpret a contrack.g., Ark. La. Gas Co. v. Kansa875

P.2d 369, 372 (Kan. 1984) (invoking the subsequentact principle antiolding that a single
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event—"[tlhe conduct of the gas companymoving the pipe and paying the expenses in
1965"—was “persuasive as to the intentlod parties concerning the contracMangels v.
Cornell, 189 P.3d 573, 578 (Kan. Ct. App. 2008) (invakihe subsequent-conduct principle and
holding that a single event—boginantors signing a trust amendment—persuasively identified
the parties’ intent)see also Leger v. Williams Nat. Gas (898 F. Supp. 805, 807 (D. Kan.
1995) (applying Kansas'’s subsequent-conductppia and finding one instance of conduct—an
agreement extending an easement—i$itra about the parties’ intent)) re QuVIS, Ing.No.
09-10706, 2010 WL 2228246, at *8 & n.60 (D. KannBa June 1, 2010) (applying Kansas’s
subsequent-conduct principle and finding epéesode of conduct—filing a new UCC-1—
instructive about thparties’ intent). Consistent withithKansas law, the court considers both
Coshocton and CBC'’s subsequent conduct heee-the parties’ conduct when Coshocton
returned the first 29 cars.

Coshocton began returning the first 29agaik—railcars coming off the Lease at the end
of Schedule A—around September 2012. TriallR57:5-7. In a January 9, 2013 email to Mr.
Jones, Keaton Baker wrote:

Please find attached estimates for repairs to lessee maintenance Items that

Coshocton Grain Co. is responsible for adetg to our lease agreement. If you

refer back to our lease agreement, lessee maintenance items are defined in Section

6 (a). ... Itgoes on to include . .ecion 6(c) . ... Everything that [CBC]

chargel[s] for mainly fall[s] under thesetegories, however, theris one car with

an excess amount of mold and residue on ttegiar of the car that is not suitable

for loading. This is clafied in section 13(b(i)); “eacltar shall beeturned to

lessor . . . free of all accumulatioosdeposits frontommodities.”

. .. See also Section 5(a), Section 6fa}pection 8, section 9, Section 10(a), and

Section 13(a)(b)(c) inhe lease agreement for funthgupplication [sic] on lessee
responsibilities.
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Ex. 220 at 1. The attachment referenced in Keaton Baker’s email was not offered into evidence.
Some seven months later, on August 27, 2013, @akér sent an email to Mr. Jones and Ms.
Crown. Init, he wrote:
Here are thénal repairsmade to 16 of the cars you have returned. | believe you
have 7 additional cars déhe shop which will be repaired soon. This bill is
Payable on or before 9/30/13.
Please let me know if you have any questi@r need any explanation of the
repairs made to the cars.
Id. at 2 (emphasis added). This time, the parties admitted the email’s attachimentee-bills
for “final repairs”™—into evidenceld. During closing arguments, CBC conceded that these
attachments show that CBC had billed Coshootdy for repairs to Lessee Maintenance Items
and that CBC made all the repatself. Doc. 243 at 38:21-39:4.
But CBC contends that this characteriaatof events oversimplifies things. CBC
contends that it
could not get [T]he Anderson[s] to wotkose [29] cars . . . [and] [tlhere was
another destination for those cars . [s0] Carle Baker made a decision that
because [T]he Andersons were not going to work on the cars, to send them on to
the next lessee. [So] [a]ll that CBOwd do was minor work and the gates and
hatch covers. CBC sent those invoieathout [T]he Anderson invoices because
there were no Anderson invoices that CBC could send.
Doc. 208 at 17. This may be so, but no evigesuggests that Coslioe knew why CBC chose
to bill only for Lessee Maintenance Items and cleartng.
And, nothing in the emails just discudsmiggests that Coshocton should have known
that it interpreted 8 XB)(i) differently than CBC. Rathgethese emails (and attachments)

support Coshocton’s belief that the parties interpreted 8§ 1B(f@(same way. Grant Baker’s

August 2013 email, in particular, adds to Cosbots assurance of a ual understanding. The

*1 During closing argument, the court asked CBC whether any evidence in the record showed that CBC had
communicated to Coshocton its reason for billing as it did. CBC responded that the only evidence it presented on
that point was Keaton and Grant Baker's January 2013 and August 2013 emails. Doc. 243 at 37:1-18.
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“final repairs” that Grant Baker billed Closcton for on the first 29 cars were all Lessee
Maintenance Items. So, until CBC sued Coshocton for $1,115,449 for return-condition damages,
Coshocton had no reason to believe that thieggaunderstood § 13(b)@ifferently. The court
thus finds Coshocton’s purpodteourse-of-performance evidernmersuasive about the parties’
intent. And the intent it mani$¢s supports the court’s holdin@ection 13(b)(i) does not make
Coshocton responsible for all refzamade to the cars at return.

The court concedes that one piece of ewsdesupports a conclusion different than the
court’'s. Keaton Baker’s January 2013 emastincted Mr. Jones—ra thereby, Coshocton—to
“[see] Section 13(a)(b)(dh the lease agreement for further [supplementafiami lessee
responsibilities.” Ex. 220 dt. And, all the BRCs attached @ant Baker’'s August 2013 emaill
came from CBC—not a repair shop. This meaas CBC’s mobile crew performed the work.
At trial, Keaton Baker testified that a mobile creggpically makes light repairs, such as repairs
to Lessee Maintenance Items.g, Trial Tr. 847:12—-23, 999:23-1000:%0 some support exists
for CBC’s argument that these emails do notinitevely, establish a mutual understanding
between the parties. But theurt cannot view jusbne piece of evidence isolation and, when
considered as a whole, the evidence suppaztsidw of the evidence pressed in the preceding
paragraphs.

4, CBC'’s Prior Damage Theory

Finally, the court considers wther extrinsic evidence suppmits conclusion that the
Lease did not obligate Coshocton to reimburse @BICzase-end for all repairs made during the
Lease. Because the parties dmdy returned cars once beforee fame problem presents itself

as did in the previous seati. Course-of-performance anasysannot apply, but Kansas’s

%2 Keaton Baker’s email actually uses the word “supplication.” Ex. 220 at 1. At trial, though, he explained that he
intended to write “supplementation.”
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subsequent-conduct principle still ynaThe court thus considers the parties’ evidence under this
principle.

CBC did not request reimbursement for priomdge when Coshocton returned the first
29 cars. Indeed, no evidence exists of any dssecosbout prior damage before this litigation
began. The court finds this lack evidence persuasivn the question of thparties’ intent.
And the intent it manifests, again, supportsdbert’'s holding: the Lease did not obligate
Coshocton to reimburse CBC for all repairs mddeng the Lease, at the end of the Lease or
otherwise.

5. Conclusion

In sum, the court has not relied on extrinsicexce to arrive atstconclusions in this
section. But if it were appropt&to consider it, that evidea enhances the court’s return-
condition and prior-damage conclusions. Ppheties’ actions during the Lease and when
Coshocton returned the first 29 cars show bizelh CBC and Coshocton believed Coshocton was
responsible only for the costs imoed to perform the repairsqeired by 8§ 6(c); and that this
division of responsibility was the s during and after the Lease.

F. Lost Rent Claim

CBC'’s last claim under § 13 contends that CB€nstled to recovetiost rent for each
railcar while the railcars were in [the] shop” af@shocton returned the cars. Doc. 165 at 17.
CBC argues it is entitled to recover this lomtt because, “[h]Jad Coshocton not breached, CBC
would have received cars in the condition meeting the requirements placed on Coshocton and
could have given return locations other tlfifwe shop] so as to have placed the cars”
immediately into a lease with Bella Lagjics, LLC or Lansing Trade Group, LL@d. CBC'’s

claim seeks $600 rent per car for each rinahat the cars were in the shdd. CBC bases this
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number on the amount it contends Bella or luagnsvould have paid to lease the cald. CBC
never identifies any Lease provision supporting #&s a proper measure of damages. And,
reviewing the Lease Agreemermnvinces the court that CBC’saiin does not seek lost rent—
i.e., rent that the Lease Agreement obligated Coshocton to pay. Instead, CBC'’s claim really
seeks lost profits+e., money CBC lost due to Ghocton’s alleged breach.

To recover lost profits, CB@irst must prove that Gdocton breached the Lease
Agreement. Next, CBC must proite lost-profits damages “witreasonable certainty” and also
that such damages “reasonably [could] be considered to have beenthathontemplation of
the parties” when theygmed the Lease Agreemer8ource Direct, Inc. v. Mantel870 P.2d
686, 693 (Kan. Ct. App. 1994) (citations omitted).

CBC fails to support its request for lgatofit damages and provides no argument
explaining why it is entitled toecover such damages. To begith, and as the court explained
above, 8 13(b)(ii) allowed Coshocton to rettlma cars without repairg them so long as
Coshocton reimbursed CBC for the costs it inediio repair items that were Coshocton’s
responsibility under 8§ 13(b)(i)See suprgp. 44-45. Coshocton took advantage of this right
under § 13(b)(ii) and, as alreadyplained, did not breach thatovision. So, CBC has proven
no breach.

Yet another reason exists to deny CBC’srol&or lost profits. Section 13(b)(ii)
establishes that the parties did not conterepiatovery of the logtrofit damages that CBC
seeks. As just mentioned, § 13(b)(ii) allow@dshocton to return the cars unrepaired and permit
CBC to repair them. Section 13(b)(ii) thus amplates that CBC, whili¢ repaired the cars,

would lose the opportunity to profit it mightaieze from placing the cars immediately in a new
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lease. In short, the plain language used bg(®)(ii) establires that CBC is not entitled to
recover the lost-profit damages it seeks.

CBC disagrees with the courtenclusion, noting the 13(b)(ii) provices that it is not
an exclusive remedy. Doc. 165 at 14 n.1. Thigjdat it does not change that § 13(b)(ii) offers
the parties a second, alternative method fadhag returns: Coshocton can permit CBC to
perform all the repairs and simply bill Coshocton for them. Section 1i3&)ot an exclusive
remedy” language does not alter Coshocton’ssduinder § 13(b), and CBC never explains how
it could.

CBC has failed to establish that it is entittedost profits for Cehocton'’s failure to
repair the cars before returning them. T€bart finds for Coshocton on CBC'’s lost-profits
claim.
V. Insurance Provision Claims

Next, CBC contends that Cosltog breached § 15's insuranpequirements, repeatedly,
and that these breaches caused $2,190,324 in dafiageis damage total includes: $25,000
for the derailment of RFMX 464595; $17,800dst rent on RFMX 464595; $296,276 for prior
damage; $989,843 for damage on return; $203,0@Ximent while the cars were shopped on
return® and $15,000 in pre-judgment interest. D283 at 33. CBC contends it is due these
amounts because Coshocton breached § 15 inltbwitfog ways: (a) by failing to file insurance
claims for damage done to the cars; (b) by failing to submit a claim for the derailment of car

number RFMX 464595; (c) by failing to carry imance continuously throughout the lease; (d)

>3 The damages CBC seeks under § 15 are nearly identical to those it sought under its return condition claims. As
far as the court can tell, the only difference is that CBCridbssek damages for certain why-made codes under
§ 15 that it sought damages for in its return condition claims.

¥ As the court discussed in the introduction to thésiBion, CBC failed to preserve—or even raise—its lost-rent

and good-faith claims under 8§ 15 in the Pretrial Order. So, for the same reasons egplaiapg. 25-27, the
court does not addresgther claim here.

97



by failing to provide CBC with documentationité insurance coverage annually; and (e) by
failing to name CBC as an additidmasured on its insurance policyd. at 46, 50, 52-53. Also,
CBC raises its § 15-based all-damage theory adain, as the court already has concluded, § 15
does not require Coshocton to gayall repairs to the carsSee suprg.71. So, to recover the
damages it seeks, CBC must prove that those giesnr&sult from the five 8§ 15 breaches that
Coshocton purportedly has committed.

Coshocton responds, arguing that CBC is edtitbeno damages. This is so, Coshocton
says, because it had no duty to file insuranaend and because CBC has failed to prove that it
was damaged by any breach of § 15. Doc.&3#L, 46-48. The court considers each alleged
breach, separately, below. But first, the coecites § 15, as amended by Schedule B1, to place
CBC'’s § 15 claims in context:

[Coshocton] represents that it issured with J H Ward Agency Insurance

Company, P. O Box 98, Unionville Cent&hio 43077. [Coshocton’s] insurance

has commercial general liability insurance with J H Ward Agency Insurance

Company and will cover [CBG] railcars in the amourdf twenty-five thousand

dollars ($25,000) against physical damage Car. [CBC] will provide unique

identifying marks for each Car insured [g§oshocton]. [Coshocton’s] insurance

shall name [CBC] as additional insured’ Upon execution hereof, and annually

thereafter, [Coshocton] shall providgCBC] with [Coshocton’s] insurance

certificate evidencing [Coshocton’s] iramce required hereunder. [Coshocton’s]
insurance shall be primary without riglbf contribution from any insurance
carried by [CBC]. The $25,000 value is a slited loss value for the casualty of

a railcar regardless of its AAR Rule 107deciated value. Eept while cars are

on a Short-line or Class 1 railroad trackhe depreciated value will apply, and

[CBC] shall collect depreciated value fralme damaging railroad. [All terms of
the Lease shall remain urenged and continue in full force and effect.]

Ex. 1 at 10; Ex. 4 (Schedule B1, adlglithe last two sentences to § 15).

A. Failure to File Claims for Damage

The court begins by reiterating what® does not obligate Coshocton to do. This
provision never obligated Coshocton to submit any claims to its insurance prdvegesuprg.

71. Instead, it only requires Coshocton to carsgrance on the cars. dleourt thus finds for
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Coshocton on CBC'’s claim that 8§ 15 obliga@uakhocton to file insurance claimSee Pancake
House, Inc. v. Redmond ex rel. Redmatid P.2d 575, 578 (Kan. 1986) (“A breach of contract
may be said to be a material failure offpamance of a duty aiiisg under or imposed by
agreement.”).

B. Failure to Submit a Claimfor the Derailment of RFMX 464595

CBC next contends that Coshoe’s refusal to submit a claim to its insurer for RFMX
464595'’s derailment was a breach of § 15 and 8 5(c). Doc. 233 at 42dfa&@%52-53. CBC
seeks $57,800 for this breach, which consists of $25,000 for the car’s contractually stipulated
value, $17,800 in lost rent, and $280 in pre-judgment interest. Baothing in either § 15 or §
5(c)—as they existed at the end of the Le&sehen this car detlad in 2010—requires
Coshocton to submit an insurance claim for a car’s derailment. CBC has failed to prove that
Coshocton breached § 15 or § 5(c) by failmgubmit an insurance claim for RFMX 464595’s
stipulated value.

The court considers whether Coshocton breached § 5(c) by refusing to pay for RFMX
464595's derailment later in this Decision. Buotpe clear, CBC has nptoved that Coshocton
breached a duty under either § 15 or § 5(c) bysieg to submit an insurance claim for RFMX
464595. So, CBC may not recover the derailanelated damages it seeks under § 15. The
court thus finds for Coshocton on this claim as well.

C. Failure to Carry Insurance Continuously Throughout the Lease

CBC claims that Coshocton did not carrg thsurance required by § 15 “at any time.”
Doc. 165 at 10. Based on CBC's contention that § 15 required Coshocton to carry insurance on
the cars regardless of thécation, CBC could claim a breaolh § 15 either because (1)

Coshocton did not carry general liability insoica on the cars “at any time,” or because (2)
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Coshocton did not carry insuranthat would cover the cars regardless of their location “at any
time.” No matter which theory CBC invokd&Spshocton concedes that it breached 8§ 15’s
insurance requirement. At trial, Ms. Crown tistl that Coshocton caed general liability
insurance on the cars in 2010evhthe Lease began, but thdteéte was a period there where it
fell off [later] and we put it back on.” Trial T#732:3—-8. CBC thus has proved a breach of this
obligation.

The question, then, is whether CBC has proved that Coshocton’s failure to carry
insurance caused CBC damage. “The basic pimaf contract damages is to make a party
whole by putting it in as good a pasit as the party would havzen had the contract been
performed.” Kansas ex rel. Stovall Reliance Ins. Cp107 P.3d 1219, 1228 (Kan. 2005)
(citations omitted). So, “[a] party is not entitlemrecover damages [that are] ‘not the proximate
result of the breach of contract [or] thagkich are remote, contingent, and speculative in
character.” Id. (quotingApperson v. Sec. State BabR8 P.2d 1211, Syl. {1 7 (Kan. 1974)).

CBC contends that Coshocton’s failurecenry insurance on the cars caused CBC to
sustain $1,343,9%8in damage because Coshocton nésebmit[ted] insurance claims” for
damage to the cars. Doc. 165 at 10. Asdburt already has found, Coshocton had no duty to
submit insurance claims. And, CBC adduced no egelénat it ever tried téle a claim for the
cars that was denied because Coshocton dilana insurance. Trial Tr. 1373:10-20. So, CBC
has failed to prove that Coshocton’s brepatximately caused the $1,343,919 in damages that
CBC claims. Indeed, CBC has failedprove that Coshocton’s failure to carry insurance caused

CBC any damage. The court finds for Coshocton on this claim.

5 This amount includes CBC's claims based on the derailment of RFMX 464595.
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D. Failure to Produce an Insurance Certificate Annually

Next, CBC claims that Coshocton did notdgduce[] a certificate of liability insurance
until 2014” and so it breached § 15 of the Led3ec. 233 at 50. Section 15 required Coshocton
to provide CBC with a certificate of liability ineance annually. Ex. 1 at 10. The court finds
that Coshocton did not provide CBC a caséfe of insurance for 2010, 2011, 2012, and 2013.
SeeTrial Tr. 1312:25-1313:7 (Grant Baker testifyingitlhe first time he received anything
about insurance from Coshocton was in 2018ut, CBC failed to prove any damage
proximately caused by breach of this insurancéfmate requirement in any year. The court
thus finds for Coshocton on this claim.

E. Failure to Name CBC as an Additional Insured

Finally, CBC contends that Coshoctorveenamed it as an additional insured on
Coshocton’s insurance policy. The evidencegmtd at trial supports CBC’s claim—to an
extent. In his first deposition testimony, admitédrial, Mr. Jones testified that he did not
know whether CBC was named an additionalired on Coshocton’s general commercial
liability policy. Jones Dep. at 81:1-12. But in tetadeposition, also admittet trial, Mr. Jones
testified that Coshocton did not add CBC asdditional insured on its policy until January
2015 (though the change was effective beginningcM2014). 30(b)(6) Dep. at 14:5-16:9. Mr.
Jones’s testimony combined wiltxhibit 139—which includematerial about Coshocton’s
insurance policies between 204:0d 2015—supports an inference that Coshocton failed to
include CBC as an additional insured until 2015. Ex. 139 at 142. CBC thus has proved that
Coshocton breached § 15’s additional-insured requent. This leads to the damage element of

CBC's contract claim.
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CBC contends that Coshocton’s failurdigh CBC as an additional insured caused CBC
to sustain $1,343,919 in damatfesCBC theorizes that, “[h]aG@oshocton obtained the required
coverage, CBC would have obtained the beéfihe bargain by having all of [the] items
categorized as damage paid for under theramse policy.” Doc. 233 at 53, § 33. There are
several problems with this thgo First, CBC never tried tile a claim with Coshocton’s
insurer that was denied because CBC was notlditi@nal insured. CBC contends that this fact
does not matter because CBC could not have diteshsurance claim anyway. Doc. 233 at 42,
35. Even if CBC were correct, its own actioniebis theory of recovery. By February 25,
2015, at the latest, CBC knew that Coshoctahddded CBC to Coshocton’s insurance policy
as an additional insured. 30(®) Dep. at 14:5-16:9. But CBC newded to file a claim under
Coshocton’s policy! Second, the court already haplained that § 15 does not require
Coshocton to pay for all repairs to the cars, &ven if CBC had tried to file a claim and it was
denied, Coshocton still would have no duty urtierLease to pay for all the repairs that CBC
seeks reimbursement for as damages. CBC hgaifailed to prove th&@oshocton’s breach
was the proximate cause of the damages it seeks.

It is possible that CBC meant to contend that CBC, if named as an additional insured,
“could have already resolved the. claims of physical damafand so Coshocton’s failure to
name CBC as an additional insured dama@B& by prolonging or requiring this litigationd.

at 80, T 3 (Indemnity Clauses section). CBC mtedino evidence to support this contention. It

% This amount includes CBC's claims based on the derailment of REMX 464595.

57 At trial, CBC sought to explain its @ens by arguing that it never received an endorsement that was required to
make its status as an additional insured effectBeeEx. 138 (2014 Certificate of Liability Insurance naming CBC

as an additional insured). The court heard conflicting testynon this issue. Coshocton employees testified that
CBC was an additional insured; CBC employees testified that, due to this endorsement language, they were not.
None of the insurance exhibits admitted at trial resthlisedispute. However, based on one of those exhibits—
Exhibit 138—and Mr. Jones’s deposition testimony, Coshocton’s evidence has the tbtteargtiment. The court
finds CBC'’s endorsement argument unpersuasive.
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is merely speculative. CBC thus has faileg@itove that it was damaged by Coshocton’s breach
of § 15’s additional-insured requirement, and the court finds for Coshocton on this claim.

F. Conclusion

In sum, though CBC has proved that Cosbondreached § 15, CBC has not proved that
Coshocton’s breaches caused CBC any damage cdurt thus finds for Coshocton on all of
CBC's breach of contract claims under § 15.
VI.  Indemnification Claims

In its last multi-million dollar claim, CBC coends that Coshocton repeatedly breached
the Lease’s indemnification requirement$giB and 8 17, and that these breaches caused CBC
$2,315,930 in damage. This damage totalLites: $25,000 for the derailment of RFMX
464595; $17,800 in lost rent on RFMX 464595; $296,276 for prior damage; $1,115,449 for
damage on return; $203,000 in lost rent witike cars were shopped on return; and $15,000 in
pre-judgment interest. Doc. 233 at 76. CBC contends it is owed these amounts because “the
indemnity clauses were triggerebly the following six events(a) Coshocton’s failure to carry
“the required” insurance and name CBC as an additional insured; (b) the derailment of RFMX
464595; (c) damage done to “CBC’dlears . . . by railroads ondustries”; (d) Coshocton filing
this lawsuit; (e) CBC requesting payment for “repao the railcars and f@ther costs such as
attorneys’ fees”; and (f) Coshocton’s failtite accept CBC's request for indemnificationd.
at 80, 1 2.

At first glance, one might think that CBCassthe term “triggered” as a synonym for
“breached.” But on closer analgsit is evident that CBC assgithat just one of these six

“triggering” events actually breached 8§ 8%17. Specifically, Coshocton’s failure “to accept

%8 As the court discussed in the introduction to thésiBion, CBC failed to preserve—or even raise—its $203,000
lost-rent damage claim or its $17,800 lost-rent damage claim under § 8 or § 17 of the@®nddrialSo, for the
reasons explainesliprapp. 25-27, the court does not address the substance of those claims here.
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CBC's request for indemnification” was a breadth. In contrast, CBC never alleges that the
other five events breached § 8 or 8§ 17. dadf CBC alleges that these triggering events
breached other provisions of the Lease aatltthese breaches “thereby trigger[ed] the
indemnification clauses.1d. at 81, 1 3. So, CBC asserts tRatshocton must indemnify it
under 8 8 and 8§ 17 because Coshocton: (a) filed this lawsuit; (b) breached § 15’s insurance
requirements; (c) breached 8 5(c) by failingpay for RFMX 464595; and (d) breached the
Lease by failing to pay CBC faill repairs to the cars.

The court begins its discussion with theserftheories of indemnification and then
considers CBC'’s claims for breach of § 8 and § 17.

A. Theoriesof Indemnification

1. Indemnification Under § 8

The court can dispose of aokaims CBC brings under 8 8 \witut considering all four of
CBC'’s indemnification theories. Sen 8 states, in relevant part:

[Coshocton] agrees to defend, indemnify and hold harmless [CBC] from any

liability, losses, damages, injuriesaichs, and demands and expenses, including

reasonable attorney’s fees and expenagésing out of or as a result ofthe

loading and/or shipping in the Cars of commodities which cause oxidative

corrosion or deterioration or damage to the Cars. .
Ex. 1 at 5 (emphasis added). The italicized tegains one of two things: (1) Coshocton must
indemnify CBC only if Coshocton loaded a comntpdh the cars that caused the corrosion or
corrosion-like damage present at the end eflLtbase, or (2) Coshocton must indemnify CBC
only if Coshocton loads corrosion-causing commeditn the cars. CBC does not explain which
interpretation it advances. But, ultimatelyddtes not matter. CBC has failed to prove that

Coshocton either loaded corrosive commoditiesthe cars or that the commodities Coshocton

loaded in the cars caused any csiwa or corrosion-like damagé&eediscussiorsuprap. 66-67

%9 During trial, the court recalls the evidence referencisgtiuio commodities loaded in the cars: grain and beans.
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(holding that CBC failed to pwve that commodities caused the corrosion found on the leased

railcars). CBC thus has failed to prove tGatshocton had a duty to indemnify CBC under § 8
and so, the court finds f@oshocton on this claim.
2. Indemnification Under 8 17

CBC'’s indemnification theories present mdréicult questions under 8§ 17 than they did

under 8§ 8. So, to assist the disios, the court reproduces 8 17 here:

[Coshocton] shall indemnify, defenahé hold [CBC] harmless from and against
any loss, liability, claim, cost, damageexpense (including reasonable attorney’s
fees) arising out of or irtonnection with the posséss, leasing, subleasing,
storage, use or return of any Geom the date of acceptance by [Coshocton] to
the date of delivery to [CBC], exceptingowever, any loss, lidity, claim, cost,
damage or expense which is attributatdleéhe negligence or willful misconduct
of [CBC], its agents or employees, accrues with respect to any of the Cars
while such Car is in a repair shop urgleEng repairs for only Lessor maintenance
items.

Ex.1at11.

The § 17 theory asserts that Coshocton mmagmnify CBC for costs it incurred because
of four of Coshocton’s allegebreaches. But CBC never tibe damages it seeks to any of
those alleged breaches. Instead, CBC cont#vad 17 applies between CBC and Coshocton
(called first-party indemnity)rad not just between CBC and third parties (called third-party
indemnity). See Rand Constr. Co. v. Dearborn Mid-W. Conveyoy @Bl F. Supp. 2d 1042,
1059 (D. Kan. 2013) (discussing fiemtd third-party claims fondemnification). CBC asserts
that, because 8§ 17 applies to first-party indigyneiaims, § 17 entitles CBC to recover for any
breach of the Lease. CBC also takes thestyr one more step, arguing that 8 17 expands
Coshocton’s liability under seversections of the Lease Agreemeiso, CBC contends, even if
it cannot recover for a breach under § 6, for exafriptan recover for a breach based on the

same conduct and theooy liability under 8§ 17.
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While CBC's logic is difficult to follow, theourt does not need &xcept or reject that
logic to reject CBC'’s ultimate conclusion. Eviég 17 is worded in broad enough terms to
apply between Coshocton and CBds too broadly worded thave the effects that CBC
attributes to it. Specific prosions control ovegeneral onesExch. State Bank v. Kan. Bankers
Sur. Co, 177 P.3d 1284, 1285 (Kan. Ct. App. 2008). Seciio thus does not alter the parties’
explicit and deliberate disbution of rights and obligationsnder the substantive provisions of
the Lease. Just as the court expldineder CBC’s § 13 claims, 8§ 17 does not expand
Coshocton’s liability—or create new or indepentiduties—for repairs or for derailed cars.
And, it does not alter the Leasehsurance requirements.

CBC's four alleged “triggeringbreaches are controlled the Lease provisions specific
to their subject matter. Sectiofsnd 8 control Coshtan’s liability for repairs to the cars, and
the court already has decided CBC'’s claunder those sections. Section 15 controls
Coshocton’s liability for breaching the Lease’s insurance requirements, and the court already has
ruled those claims, too. Sectib(c) controls Coshocton’s lialyi for derailed cars. The court
considers CBC's claims under &p(ater in this DecisionSee infrgp.109-10. As for CBC's
fourth “triggering” breach—e., Coshocton filing this lawsuit—the court can find no Lease
provision that bars Coshoctoroin filing suit against CBC. Insad, the Lease merely specifies
where Coshocton must sue. The court basd that Coshocton breached this provision and
awarded CBC damages. So, CBC's reference tdahisuit must assea claim for attorneys’
fees and expenses under § 17.

But, 8§ 12—dealing with “Bfault"—controls CBC'’s clainfior attorneys’ fees and
expenses, not 8 17. Section 12 explicitly apgplgeclaims between CBC and Coshocton for any

alleged default under the Lease. And, though & hdt a model of clarity, it more clearly
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articulates Coshocton'’s liability for attorneyses and expenses than 8 17 does. Assuming,
without deciding, that 8 17 app#i¢o first-party claims, thiprovision requires Coshocton to
reimburse CBC for “any loss, liability, claim, stp damage or expemsgincluding reasonable
attorney’s fees) arising out of in connection with the poss®on, leasing, subleasing, storage,
use or return of any Cémom the date of acceptance by [Coshocton] to the date of delivery to
[CBC].” Ex. 1 at 11. The Lease Agreement nevéinds any of the terms used in this part of §
17. The court thus is left to wonder wheth&would require Coshocton to reimburse CBC for
something. Does § 17 require Coshocton to@BC's attorneys’ fees even if CBC loses its
claims? Does § 17 require Coshocton to pay CRB@&neys’ fees for avesuit brought (or, as
here, continued) after Coshon has returned the cars?

Neither the Lease nor the evidence at arswers these questis. And the parties
provide no helpful guidance. Section 17’s inddroation language is sbroad and so vague
that the court is not sure wheretparties intended for it to applaee Mohr v. State Bank of
Stanley 770 P.2d 466, 480 (Kan. 1989) (“Only reasonablgainty is required in a purported
contract, but where the purportechtract is so vague and inddfmthat the intentions of the
parties cannot be ascertained, it is unenforceable.” (citation omitieddrd Jack Richards
Aircraft Sales, Inc. v. Vaughd57 P.2d 691, 694-95 (Kan. 1969). On balance, the court finds
that 8 12 is the more specific attorney-feesvimion in the Lease argb it considers CBC'’s
attorney-fee andtigation expenses claims under that provision only.

To be clear, the court does not decide 17 applies to first-party claims. Instead, the
court merely finds for Coshocton on CBC's ofgiunder § 17 that rely on the four above-
discussed “triggering” breaches because they@rgaled by other, more specific provisions of

the Lease Agreement.
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B. Breach of Contract Claims

The court faces one more question undea8d8 17: Did Coshocton breach 8§ 8 or § 17
when it failed “to accept CBC'’s request for intl@fication?” Doc. 233 at 80, § 2. As the
preceding sections conclude, CB&s not proved that either 8 8 or 8 17 imposed a duty on
Coshocton to indemnify CBC for the costs it seeko, CBC has failed fmove that Coshocton
breached 8 8 or § 17 by refusing to accept CBQjaast for indemnification. The court thus
finds for Coshocton on those claims.
VII. Derailed Car Claims

When discussing other provisions of the legdke court has refenced its conclusion
that 8§ 5(c) controls CBC'’s claims for damages from the derailment of car number RFMX
464595. This provision addresses derants explicitly. Still, the parties’ arguments at trial and
in post-trial filings discuss CBC’s derailmesiaims under § 15. But, CBC presented its
derailment claims under 8 5(c)time Pretrial Order. The courdresses that theory of recovery
now. SeeDoc. 165 at 9-10 (separating derailineglaim from other § 15 claims).

Section 5(c) of the Leastit]led “Derailment,” provides:

If any Car is derailedon another railroad besisleand was not caused by

[Coshocton] or its agents, then if such Ganot re-railed afteten (10) days, rent

shall then abate but shall be reinstated as of the date of re-railment. However, if

such Car(s) requires repairs, Subsections &ftd)5(b) above sHatontrol. In the

event the derailment damages the car(s) beyond the stipulated value of $25,000

per car [CBC] may accept the stipulatedueaand repair the car or ask that the

car(s) be scrapped by the damaging radre@r industry withCoshocton Grain

Company paying [CBC] the stipulatedlwa. If Coshocton Grain Company

decides it wants to repaihe car, at its expenseCBC] agrees as long as all

repairs to the damaged car(s) are madehmeoriginal construction and design of

the entire car. Such drawings an@dfications will be given to XYZ Company

upon request.

Ex. 1 at 3. Itis evident that the parties failedomplete the drafting wk necessary to conform

this boilerplate provision tthe arrangement between CBC and Coshocton. The extrinsic
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evidence provided no dispositive information alibetparties’ intentions for the words missing
from this provision. The courhtis takes 8 5(c) as it finds it.

CBC seeks the following damages for Cosbn®s alleged breach of § 5(c): $25,000 for
the RFMX 464595’s stipulated value; $15,000 ia-prdgment interest; and $17,800 in lost rent
on RFMX 464595. Doc. 233 at 33. After prdivig some background information about the
derailment of RFMX 464595, the court coresisl CBC'’s three damage claims separately.

A. RFMX 464595’s Derailment and Subsequent Events

RFMX 464595 derailed on October 27, 2010, gplt in two. This damage would cost
$30,000 to repair, which exceeded the car’'s $25,000 stipulated value. So, on October 28, 2010,
Kathy Peck—CBC'’s office manager at the timeontacted CoshoctamRhoda Crown asking
her to file an insurance claim for the car’s stipulated value. Ex. 217. Ms. Crown responded the
next day, saying that she was confused why @BGId ask Coshocton for the stipulated value
of the car when the Norfolk SoutheRailroad had caused the derailmelat. The evidence did
not reveal any more communication about tiésailed car until December 6, 2010, when CBC
sent Coshocton an invoice for thes$200 stipulated value of RFMX 46459Hl.

After receiving the invoicescott Jones called CBC to fimdit why CBC had sent it.
Jones Dep. at 63:21-65:7; Trial Tr. 1360:12-14&hdugh Mr. Jones could not recall the exact
words used during that phonelcak testified that he hadld Grant Baker that “if we
[Coshocton] are subject to [$]25,000 for each wer can’t be in the lease.” Jones Daip.
66:17-19. Mr. Jones also explained that Coshostmrid have to return the cars if it was
“subject to that kind of risk on each caid. at 67:5-6. Mr. Jones alssked Mr. Baker “to find
out if there’s anything else [CBC] could do” satiCoshocton did not hate back out of the

Lease Agreementld. at 68:3—4. On December 31, 2010, sometime after this phone

109



conversation, Mr. Jones sent another emaiitoBaker. It askd whether CBC had “ever
resolve[d] the insurece issue on [RFMX 464595]?” Ex. 21Mr. Baker responded by email
four days later, writing:

We are not going to press tlssue at this time. | would say we disagree with the

language of the lease, but until an ateéyrmvould get involved over this | would

just keep paying your rent on the 29 cars kiaue and [we] will deal with this at

a later time. I'm not saying we are goingdo anything. We just want to get

along. We don’t have a substitute car a\ddaight now but willkeep a look out

for one.

Id. At some point after this email exchanlylx, Jones remembers having a conversation with
Mr. Baker, who said that CBC was “going to wavith [Coshocton] on this and change the lease
... So it would only apply on [Coshocton’s]..tracks.” Jones Dep. 69:23-70:1. Presumably,
the antecedent of the “it” that Mr. Baker nefeced was 8 5(c) of the Lease Agreement.

On February 15, 2011, about a month after this email exchange, the parties signed
Schedule B1. Schedule B1 addedc@ts and an additional yearttee Lease. Ex. 4. It also
increased the monthly rent on the cars by $160.Finally, Schedule B1 added the following
language to the end of the Leadsgreement’s insurance provisionl§: “Except while cars are
on a Short-line or Class 1 nahd tracks, the depreciateduawill apply, and [CBC] shall
collect depreciated value from the damagingaeaidl. [All terms of the Lease shall remain
unchanged and continue in full force and effectd” (second set of braeks in original).

Schedule B1 made no other changes to the LeasseAgnt. The evidence presented at trial did
not disclose any more communications about the derailed RFMX 464595 after the parties agreed

to the modified 8 15. But CBC referenced theinats final Amended Counterclaim, filed on

October 30, 2015. Trial T650:20-25; Doc. 134-1.
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B. Stipulated-Value Claim

Though it has its flaws, the parties manatgethclude enough tersnin 8 5(c) for the
court to determine whether Coshocton breachaddiovision. Under Kansas law, that makes
the provision sufficient to enforcesee Wood v. Hatchet28 P.2d 799, 803 (Kan. 1967)
(“Ambiguity does not arise from total omission.attses when applicatiavf pertinent rules of
interpretation to an instrument as a wholésfeo make certain whitone of two or more
meanings is conveyed by the words emptblgg the parties.” (citations omittedgtarr v.

Union Pac. R.R. Cp75 P.3d 266, 269 (Kan. Ct. App. 2003) if&'s in contracts, which do not
create such inconsistency thag tverall intent of ta parties cannot be deteaned from the four
corners of the instrument, ot result in an ambiguous contract but merely create an
inconsistency subject to interpretation by tloert considering the contract as a wholeagord
Penncro Assocs., Inc. v. Sprint Spectrum,lN®. 04-2549-JWL, 2006 WL 1320252,*a0 (D.
Kan. May 15, 2006) (applying Kansas law).

As explained below, the court concludeatt@oshocton has breached § 5(c). But the
path to this conclusion takesveral twists and turns.

1. WhatTermsControl?

The court concludes that the Lease Agreeinand Schedule A control CBC’s derailment
claim. RFMX 464595 derailed before the patsigned Schedule B1. Based on the evidence,
no reason exists to believe that Schedule BX=ease in rent amount, nuarof cars leased, or
lease term was meant as an “adjustment ofagdeement [of] what is due from one party to
another and the payment of the agreed amowsarhes v. Mid-Continent Cas. C888 P.2d
642, 645 (Kan. 1964) (citations omitted). So, the tooncludes that the gaes’ agreement to

Schedule B1 did not produce an accord or fsatiion for RFMX 464595'’s stipulated value.
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2. Meeting of the Minds and Mistake

Next, the court addresses Coshoctonggiarent that 8 5(c) is void (or at least
unenforceable) because no meeting oftireds occurred about that provisithin Kansas,
“there must be a meeting of the minds on sdlemtial elements” “to forra binding contract.”
Albers v. Nelson809 P.2d 1194, 1198 (Kan. 1991) (citation omitted). As Kansas law
recognizes, “[tlhe phrase ‘meeg) of the minds’ is somewhat misleading shorthand for the
requirement that parties to a contract objectivefnifest their intent to be bound by the terms of
a proposed agreement and that theyesharunderstanding of those termésidra v. Lean P.
Peebler Revocable Ti286 P.3d 576, 2012 WL 4937465, at(kan. Ct. App. 2012) (citations
omitted). Coshocton’s use of the phrase here illustrates this @shocton asserts that it and
CBC never arrived at a shared ursdanding of § 5(c) and, thus, had no meeting of the minds.
This argument is not so much one based on mgefithe minds, as it @ne based on unilateral
mistake.

Meeting of the minds is part of the@émt requirement for forming a contra@idwell Oil
& Gas Co. v. Loyd630 P.2d 1107, 1113 (Kan. 198%)y. & Assocs., Inc. v. Steven EnteBs.
P.3d 1246, 1249 (Kan. Ct. App. 2004). Whether thhiigsa minds have met and satisfied the
intent element of contract formation is an objective quest&iaven Enters88 P.3d at 1249.
So, the meeting-of-the-minds “inigu . . . focus[es] not on the gstion of whether the subjective
minds of the parties have mbyt on whether their outward expression of assent is sufficient to
form a contract.”ld. (citation omitted).Here, no evidence suggestattiCoshocton manifested

anything but full consent to all terms in the Lease Agreement when the parties executed it in

60 Coshocton also argues that CBC, to succeed on this breach claim, must prove that it either performed or was
willing to perform “in compliance with the contract.” Doc. 234 at 42. This is true. But, Coshocton only asserts that
CBC did not prove that it was willing to perform in cdiapce with 8 15. CBC perfmed in accordance with §

5(c). So Coshocton’s argument is not persuasive.
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March 2010. The same is true for Schedule A, signed in June 2318ndrg 2012 WL
4937465, at *7 (“[A] party signing a written coatt thereby manifesecceptance of its terms
....7 (citation omitted)) And, unlike cases where courts ha&redd that the parties did not form
a contract because no meeting of the mowsirred, nothing suggestsat Coshocton and CBC
did not agree on the subject mattenature of the Lease Agreemei@ee, e.gSidwell Oil &
Gas Co, 630 P.2d at 1112-14 (holding that the patiested no contract where both parties
signed the lease but the lessee mistakenly cnésen-lease that did not contain the terms he
intended, but contained the terms kb®sor had earlier agreed tdjhe meeting-of-the minds
element of contract foration is satisfied here.

But, in rare instances, the eqbi@doctrine of mistake entitléa party [unilaterally]
mistaken about the meaning of a substantiva t& a contract . . . to legal reliefAndra 2012
WL 4937465, at *7 “Kansas cases have long adhered tqotineciple that an instrument may be
reformed where there is ignorance or mistakemsside and fraud or inequitable conduct on the
other.” Andres v. Claassem14 P.2d 963, 969 (Kan. 1986). THisctrine also does not apply
here. No evidence can support a finding that @&gaged in fraud or inequitable conduct when
the parties signed the Lease Agreement or Séd&duindeed, CBC had no reason to know that
Coshocton’s understanding obfc) differed from CBC'’s until after RFMX 464595 had
derailed. Tha€Coshocton understood § 5(c) diffedgrthan CBC does not void the Lease
Agreement or 8 5(c).

3. Did Coshocton Breach § 5(c)?

With these threshold questions settled, ¢burt turns to the substantive question

presented by this claim: Has CBC proved thath@aton breached 8§ 5(c)? Section 5(c) is not

ambiguous even though it is poorly drafted. Tha/mion’s third sentence answers all that the
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guestions presented by this claim. It providds:the event the derailment damages the car(s)
beyond the stipulated value of $25,000 per car [CiB&Y accept the stipukd value and repair
the car or ask that the car(s) be scrapped dégamaging railroad or industry with Coshocton
Grain Company paying [CBC] the stipulated valuEx. 1 at 3. So, no matter where a car has
derailed, the third sentence ob&) allows CBC to scrap the cand recover its stipulated value
from Coshocton. Section 5(c)’s plain langaeathen, obligated Coshocton to pay CBC $25,000
for RFMX 464595, even though the car had deraskedNorfolk Southern’s track and Coshocton
was not at fault. Nothing else in thedse Agreement—as it existed in October 2010—
abrogates this dufyf.
4. Coshocton’'g\ffirmativeDefenses

Coshocton claims that three affirmative detsnmsulate it from liaility under 8§ 5(c) for
RFMX 464595. They are: (1) wax, (2) estoppel; and (3) set oftoc. 234 at 40-42. None of
these defenses succeed.

a. _Waiver

“[W]aiver is the intentionbsurrender of a right.”"Steckline Commc’ns, Inc. v. Journal
Broad. Grp. of Kan., In¢.388 P.3d 84, 91 (Kan. 2017). “[T]he gravamen of a waiver claim is
the voluntary relinquishment ofraght (or its continue@xistence),” and so “it is possible for a

party to inoculate itself againsttfue claims that it has waivedcontractual right by including a

®1 The parties devoted considerable effort at trial ariddir filings to arguing whether the Lease Agreement made
Coshocton liable for derailments that occurred on tracks that Coshocton didn’t own. Wloathisrderailed on
Coshocton’s tracks or elsewhere, thedtsientence of § 5(c) made clear tia2010, CBC had the right to recover
any derailed car’s stipulated value from Coshocton. The parties’ geography arguments, thete\aetito

CBC's § 5(c) claim. Ex. 1 at 3.

Coshocton’s also argues that AAR Rule 95—which requires the damaging railroad to peng#olikb
repairs to a derailed car—influences the parties’ respititiss under § 5(c). This argument misses the mark by a
wide measureSeeTrial Tr. 528:8—-20 (Larry Koelzer testifying about AAR Rule 95); Ex. 7 at 669 (AAR Rule 95).
Parties can alter the AAR Rules’s division of resgibitity by contract. Ex. 7 at 5, Rule A(1)(f).
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valid anti-waiver provision in the contractld. (citation omitted). Coshocton’s waiver
argument is unpersuasive for several reasons.

First, Coshocton’s argument isn’t readlywaiver argument at all. Instead, itis a
discharge argument. Waiver, asloctrine, is best suited discussions involving the
relinquishment of one’s right t@quire performance of a contraotondition, such as rent being
due the first of each monttSeeArthur Linton Corbin et al.Corbin on Contractg 40.1 (rev.
ed.), LexisNexis (“Waiver refert® excuse of conditions.”§ee also Hull v. Allen.13 P. 1050,
1050 (Kan. 1911) (discussing waiwes a doctrine that does natry a contract, but excuses
“performance of [the waived] condition of the c@ut” and stating that “[t]he furnishing of an
abstract, or other like condition, may be waivaal] when waived . . . the appellant could only
put appellee in default by a performance orroffieperformance on his own part”). A landlord
who accepts a late rent payment may have waJedse condition requiring rent to be paid on
the first of the monthld. But he has not waived hight to collect the rentld. This latter
right—the landlord’s righto rent—can only be eliminated by dischardgb.

Discharge occurs when “the legal dutyooie of the parties has been annulled or
extinguished; [or] one or more of the legal relat of the parties is deewh satisfied without any
continuing legal obligation.ld. § 67.1 (footnotes omitted). Her®5(c) contains no conditional
promises. It just imposes rights and duti@sd, Coshocton has not@ln that any of CBC'’s
rights or Coshocton’s obligations were discharg8de Belt v. Shepgréd08 P.2d 907, 911 (Kan.
Ct. App. 1991) (finding no dischaggvhere defendant gave plaih“no consideration for the
release and received no writtelesse or document signifying an agreement” to discharge

defendant’s duty under the contract).
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Second, even if the facts presented a basia waiver argument, the Lease Agreement
includes an explicit no-waivegrovision. Section 18(f) proges that “[n]o delay, waiver,
indulgence or partial exercigy [CBC] of any right power, or remedy shall preclude” it from
“any further exercise thereof of the exercis@wy right, power or remedy in contract or law.”
Ex. 1 at 12. Kansas law imposes the burden @gh@zion, as the party asserting an affirmative
defense, to prove facts wanting its applicationSee Lyons ex rel. Lawing v. Holdé&63 P.3d
343, 349-50 (Kan. Ct. App. 2007) (holding that waigeain affirmative defense and so the
proponent of the defense bears the burden of @taoial). Given the Lease’s explicit no-waiver
provision, the court holds &t Coshocton has failed to establish that CBC waived its right to seek
a remedy for the derailed car, RFMX 464595.

b. Equitable Estoppel

Coshocton also asserts an equitablepgs! defense to CBC’s derailment claim.
“Estoppel . . . is a judicial doctrine sounding in equity that effectively draws the sting of an
existing legal right by preventing its enforcemerteckline Commc’'n888 P.3d at 91. In
other words, “estoppel is the ldgaability to asert a right.”Id. Though an equitable doctrine,
estoppel may be used to “prevent[] one pamyrfrenforcing a contraetgainst another.’In re
PB&R, 380 P.3d 234, 242 (Kan. Ct. App. 2016) (citlgckers v. Kan. Turnpike Auti991 P.2d
889, 894-95 (Kan. 1999)). And, a no-waiver cladises not preclude plication of the
doctrine. See Steckline Commc; 1838 P.3d at 91.

Because Coshocton is the party assertingiauja estoppel as a defense, it must prove
that CBC has, by its “acts, representations, adomissior silence when [CBC] . . . had a duty to
speak, induced [Coshocton] . . . to believe teffacts existed . . . [and that Coshocton]

reasonably relied and acted upon such beliefiamdd now be prejudied if [CBC] were
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permitted to deny the existence of such factd.”at 91-92 (quotin@wen Lumber Co. v.
Chartrand 157 P.3d 1109, 1120 (Kan. 2007)). While s@welence exists to support a finding
in Coshocton’s favor on all of ¢hdoctrine’s elements, the cotinds that Coshocton has not
carried its burden of proof. Coshocton’sygtounds for estoppel are Grant Baker’'s email
stating that CBC was not going‘faress the issue” and that therfies would “deal with this
[problem] at a later time®® and CBC's five-year silence abdREMX 464595 after the parties’
signed Schedule B1. These two circumstances) ehen combined, do not warrant an estoppel
precluding CBC from asserting mights. Grant Baker’s email was equivocal and no evidence
suggests that CBC ever completely disclaintedight to receivehe $25,000 for RFMX
464595. Cf. id. at 92 (holding that estoppel applied wdetaintiff remained completely silent
aboutdefendant’s breach for seven years and reameldehefits of a financial relationship as a
result). Coshocton’s second affiative defense fails as well.

c  SetOff

Coshocton’s final affirmative defense contetfui it may “set off for the depreciated
value” of RFMX 464595. Doc. 233 at 13. The casmot altogether ceain what this phrase
means, but Coshocton has no claim to the set off it seeks.

In the traditional sense, tiefense of set off would allow Coshocton to “set off against
[CBC’s] claim a judgment in [Coshamt’s] favor and against [CBC].Read v. Jeffrigsl6 Kan.
534, 535 (1876)see also idat 535-36 (“An action can be maintained on a judgmenteand
conversQit can be set up in an answer and usegl @sfense.” (citation omitted)). Coshocton
supplied no facts to support@ping this defense here.

If Coshocton meant to argue that tloeid should decrease CBC'’s damages for RFMX

464595—%$25,000—by the amount CBC received for théroar Norfolk Southern, the court

52Ex. 219.
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rejects that position. Nothing in the Lease Agreement, as it existed in October 2010, provides for
such a set off. And, even if Norfolk Southern paid CBC $25066 RFMX 464595, CBC

would not recover a windfall if Coshocton alsaid $25,000 for the car. CBC is entitled to its
expectation damages for Coshocton’s bregde Source Direc870 P.2d at 693.

Section5(c) explicitly entitled CBC to recover $25,000 for RFMX 464595 from
Coshocton. Neither 8§ 5(c) nor any other Lease provision precluded CBC from also recovering
the car’s depreciated value from themaging railroad under the AAR RuleSeeEx. 1 at 10, 8
15 (“The $25,000 value is a stipulated loss value for the casualtyailtar regardless of its
AAR Rule 107 depreciated value.”). Althougmight seem unwise for Coshocton to have
entered into a contract that aille CBC to recover twice for one derailed car, that is the contract
Coshocton made with CBC. Quxcton’s set-off defense fails.

5. Conclusion

Under 8§ 5(c) of the Lease—as it exdste October 2010—Coshocton owed a duty to pay
CBC the stipulated value of RFMX 464595. Coshoctever paid that stipulated value, so it
breached 8§ 5(c). Coshocton has failed to estahlisaffirmative defense for its breach, so the
court awards CBC the $25,000 value stipulated by the Lease as d&fages.

C. Pre-Judgment Interest Claim

CBC seeks $15,000 in pre-judgment interest basedoshocton’s breach of § 5(c). In
Kansas, a party may recover pre-judgment inténestoreach of contract action starting from the

date the claim became liquidatel@helps Dodge Copper Prods. Corp. v. Alpha Constr, €36

% The court uses this figure for illustrative purposes only; the record does not reveal how much Norfolk Southern
paid CBC. Trial Tr. 1360:20-1361:5.

% In the Pretrial Order, Coshocton also mentions anticipatory repudiation, alleged prior material breaches by CBC,

and recission as affirmative defenses. It did not @aigeof these as defenses to CBC'’s derailment claim in its
Proposed Findings. The court thus does not address any of them here.
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P.2d 555, 558-59 (Kan. 1969). A claim becomes liquitadeen “there is no uncertainty as to
the amount which is due or thdate on which it becomes dueArrowhead Constr. Co. of Dodge
City, Kan. v. Essex Corps62 P.2d 1195, 1203 (Kan. 1983) (citation omittd®approved of on
other grounds by Wichita Sheet Metal Suplrig, v. Dahlstrom & Ferrell Constr. Cp792 P.2d
1043 (Kan. 1990). But, “the fact that a good-faibimttoversy exists as twhether the party is
liable for the money does not preclualgrant of prejudgment interestBlair Constr., Inc. v.
McBeth 44 P.3d 1244, 1251 (Kan. 2002) (citations omittedi)d, “the existence of a set-off,
counterclaim, or cross claim which is unlidated will not prevent the recovery of” pre-
judgment interestPhelps Dodge Coppge#55 P.2d at 559 (citation omitted). Ultimately, the
decision whether to grant ppedgment interest is assigneathe court’s discretionBlair

Constr, 44 P.3d at 1251-52.

Here, one could argue, the $25,000 due for RFMX 464595 was not certain until the court
issued this Decision because Coshocton colethat, even if it was liable for RFMX 464595,
it was not liable for the full $25,008ecause its liability should be decreased by whatever funds
CBC recovered from Norfolk Southern. Theutds not persuaded by this argument.
Coshocton did not base its position onltease Agreement as it existed when RFMX 464595
derailed. And, Coshocton nevesaged that the parties hadegd on an amount less than the
$25,000 stipulated to by the Leagef. Arrowhead Constr. Cp662 P.2d at 1203 (affirming
district court’s denial of pre-judgment intstdbecause the “[a]ppetits claim[ed] there was
never a firm contract and if there was, finee was $1.25 per squdwot” so the debt was
disputed and therefore “was rlimuidated until the trial cotfound there was a contract for
$1.35 per square foot and entered judgment actgyd). The court finds that the amount

Coshocton owed CBC was certain.
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But the date when Coshocton’s debt begame was not certain. CBC sent Coshocton
an invoice for RFMX 464595 in December 2010. However, in an email sent on January 3, 2011,
Grant Baker told Coshocton that CBC was “not gamgress the issue atghime,” explaining
that the parties disagreed about the Lease’sstbunthat he advised Coshocton to “just keep
paying your rent on the 29 cars you have and [wikjdeal with this at a later time.” Ex. 219.
In the same email, Mr. Baker also told Cogbaahat he was “not gang [CBC is] going to do
anything” about the $25,000 invoicéd. The court finds thaEBC’s communications prevent
the December 2010 invoice from qualifying as a dkla by a certain date. A reasonable lessee
easily could have understood Mr. Baker’'s statemientsean that no debt currently was due and
owing. And, CBC did not request payment RFMX 464595 again untit filed its final
Amended Counterclaim on October 30, 2015. €Hasts, though insufficient to support
Coshocton’s estoppel defense, persuade the tttat CBC should naecover pre-judgment
interest beginning December 201lBstead, these facts persuade ¢burt to exclude from its
pre-judgment interest award the era of unaetyacreated by Mr. Bakés January 2011 email
and CBC'’s ensuing silence. Exercising its discretion, the court thus awards CBC pre-judgment
interest only for the period fro@ctober 30, 2015, to the entryjofigment in this case under the
rate chosen by 28 U.S.C. § 1981The court now turns to CBC's final derailment claim.

D. Lost-RentClaim

CBC also contends that Coshocton ovess rent on RFMX 464595, CBC seeks $17,800
in lost rent based on the period from NovemP010 to September 2016. Doc. 165 at 10. This

claim lacks merit.

%5 Compressed Gas Corp.,drv. U.S. Steel Corp857 F.2d 346, 353 (6th Cir. 1988) (applying § 1961 to diversity
case).
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Section 5(c) of the Lease prdeis that rent will abate omycar that is not derailed by
Coshocton or its agents if the car is “not re-chidter ten (10) days.Ex. 1 at 3. This provision
also directs that rent wible “reinstated as of the date of re-railment” RFMX 464595 never
was re-railed and Norfolk Southern, not Cogba¢caused the derailment. So, under § 5(c)’s
plain language, Coshocton ceased to owe rethi@derailed car 10 days after it derafl@drhe
court finds for Coshocton on this claim.

E. Conclusion

In sum, the court finds for CBC on itsmilated-value claim ls@d on RFMX 464595. It
grants CBC $25,000 in damages on that claim as well as pre-judgment interest from October 30,
2015, until judgment is entered. But the cdunds for Coshocton on CBC'’s lost-rent claim.
VIIl. Late Fee Provision Claims

In the Pretrial Order, CBC preserved armidor late fees for its return condition and
prior damage claims. CBC bases its claim forfaés on sections 4(d) and 6(c) of the Lease.
Doc. 165 at 26. CBC contends that these provisotifie it to recover late fees because
Coshocton failed to pay CBC for maintenaraeaning, and repairs under 8§ 6(c), which makes
Coshocton'’s failure to pay for those costs sabjo the 5% late-fee provision in § 4(d).
Coshocton responds that the Lease oniynis late fees on past-due rent.

Section 6(c) provides, irelevant part, that

[Coshocton] shall, within thirty (30) days after notification that [CBC] has paid a

bill for maintenance, repair or cleagi for which [Coshocton] is responsible,

reimburse [CBC] for such payment whichahbe deemed to badditional rent
due hereunder.

% A second reason exists to deny at least part of EBGt-rent claim. Had it not derailed, RFMX 464595 would
have gone off the Lease in August 2013 like the other 29 cars under the Lease and Schedule A. CBC would not
have received rent on RFMX 464595 after that date.
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Ex. 1 at 4-5. So, by its plainiguage, 8§ 6(c) treats all costatiCBC paid to clean the cars,
repair Lessee Maintenance Iterasd make the cars suitable fpain service as rent due under
the Lease. Section 4(d), found in the “Resdttion and titled “Late Payment Penalty,”
provides:
[Coshocton] agrees to pay a lateefof 5% per month on any amount due
hereunder not paid on or before the disge. The late fee is applicable to
payment only and in no way is a recoupment or setoff for other fees due under
this Lease, nor does it limit [CBC’s] rights under this Lease.
Id. at 3. So, because the Leatsssifies § 6(c) repaima cleaning costs as rent, any
overdue bills for those costs agbgect to late fees under § 4{).
But, CBC is not entitled tdlahe late fees it seeks. CBfoved only that Coshocton has
failed to reimburse CBC for cleaningeticbars and patching roof leakSee supra. 77. The
court has concluded thdt af CBC's other claims for payment under 8§ 6(c) f&dlee id. CBC
thus is entitled to late fees only on the cdsiscurred for cleaning thears and patching roof
leaks. Coshocton would have the court deny @Béh these late fees because CBC never billed
Coshocton for the cleaning-castd roof-repair damages that the court has granted. But the
court finds this argument unsupported by the Leasedgent’s terms. The fact that the court
awards CBC damages in an amount less tham#ogced amount does notahge the fact that
Coshocton received bills from CBC for cleaningtsoand return-relatedaf repairs but did not
pay them.
The court thus awards CBC $7,121 in late f@eder § 4(d) based on Coshocton'’s failure

to reimburse CBC for the cleang and return-related roofpair costs that CBC incurred.

Nothing is simple in this case and so iwigh the late fees calculation. CBC did not submit

67 Judge Lungstrum’s summary-judgment ruling addressed CBC’s indemnity claims under sections 8Saed 17.
Doc. 110 at 27. But it did not reatite issue the court now decides.
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invoices for all 74 railcars at the same time sol#te-fee owed varies, car-by-car. Appendix A
summarizes the calculation produgitne court’s late-fees awatd.

CBC asks the court to award post-judgmentregeat the 5% late-fee rate under § 4(d)
instead of the statutory ratefied to post-judgment interesé¢t by 28 U.S.C. § 1961. “[P]arties
may contract to, and agree upon, a post-judgment interest [rate] othérahapecified in §
1961.” In re Riebesel586 F.3d 782, 794 (10th Cir. 2009ité&tion omitted). “But to do so,
they must specifically contraatound the general rule that a sawf action reduced to judgment
merges into the judgment and the contractuatestaate therefore disappears for post-judgment
purposes.”’ld. (citation and footnote omitted). “If parievant to override the general rule on
merger and specify a post-judgment interest theg, must express such intent through clear,
unambiguous and unequivocal languaglel.” (citation omitted). No such overriding language
exists in 8 4(d) or elsewhere in the Leagad, the Lease’s choice-of-law provision “is
insufficient to avoid 8 1961.1d. (citation omitted). The court thus denies CBC’s request.

IX.  Attorneys’ Fees and Litigation Expenses

As referenced at the outset, CBC claimgallnearly all) of i attorneys’ fees and
litigation expenses incurred for every claim discussed in ta@dibn. In total, CBC claims
$643,403 for fees and litigation expenses. The dourtd it easiest to adelss all of CBC's fees
and expenses claims togethard aindertakes thaask now.

CBC claims that three Lease provisions supp®#ttorneys’ fees alms: sections 8, 17,
and 12(b). Sections 8 and 8§ 17’s feesvmions are embedded in those sections’
indemnification language. In coast, § 12(b) allows CBC to recer attorneys’ fees whenever

an Event of Default occurs under § 12(a) aBLGeeks redress for that Event under § 12(b).

% The Lease does not entitle CBC to recover compounded late fees.
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Because 8§ 8 and 8 17 are so similar, the cGmgtesses the partie’'guments under those two
provisions together. It then cadsrs their arguments under 8§ 12(b).

A. Attorneys’ fees and Expenses Under § 8 and § 17

In its Proposed Findings and Trial Brief, CEdils to articulate how 8§ 8 and 8 17 provide
a basis to award the attorneys’ fees and exqeenseeks. But, the Pretrial Order and CBC’s
Statement of Contentions make CBC'’s positiegacl CBC theorizes thah award under these
two provisions properly measures the damdgf@€ incurred because Coshocton breached both
provisions®® In other words, CBC does not argue tedtions 8 and 17 éti¢ it to attorneys’
fees because it has prevailed on some of @adir of contract claims. Instead, CBC seeks
attorneys’ fees under those provisions bec&@ashocton improperly refused CBC’s request for
indemnification and thereby breached § 8 and § 17.

Because CBC seeks fees under § 8 and 8§ 17 as damages caused directly by Coshocton’s
breach of those provisions, CBC miisit prove that Coshocton breached 8 8 or § 17. The court
already has considered CBC'’s breach claingdeuiboth provisions and found for Coshocton.

See supr@. 108. The court thus finds against CBC orliggms for attorneys’ fees under § 8
and § 17.

B. Attorneys’ fees and Expenses Under 8§ 12(b)

Section 12(b) allows CBC to recover “di costs and expenses including reasonable
attorneys, fees and expenses in enforcing itsgightl remedies.” Ex. 1 at 7. But a prerequisite
to this kind of recovery is difevent of Default” meeting 8 12)’s definition of that termid.

CBC'’s claims rely on two such Events offlelt: (a) 8 12(a)(i), “[tihe nonpayment by

9 SeeDoc. 186 at 6 (“In CBC'’s own wordsBecause [Coshocton] has notemnified [CBC] for any of these
attorneys’ fees or costs, [CBC] is claiming that it has been directly damaged by [Coshocton] in brlaching t
indemnification provisions and thaBC's] direct damages for this aspetthe indemnification breach is the
amount of all attorneys’ fees and costs incurreddqtioting CBC’s Motion tdifurcate, Doc. 167 at 4)).
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[Coshocton] of any sum requiredrba to be paid by [Coshoctownjithin fifteen (15) days after
the date such payment is due”; and (b) 8 1R(a)t]he breach by [Coshocton] of any other
term or condition of this Lease whichrist cured within thirty (30) days.id. (emphasis
omitted).

Coshocton contends that no Event ofddét occurred under § 12(a)(ii) because CBC
never provided Coshocton notickany breach. But nothing in1&(a)(ii) or the Lease as a
whole required CBC to provide Coshocton withio® before calling an Event of Default under
8 12(a)(ii). Perhaps it is unusubht § 12(a)(ii) includes a right tture but provides no right to
notice of the default to be cured. But Kanksas permits parties to form unusual agreements
and, indeed, many aspects of the Lease Agreepnewt that point. Tagay it plainly, Coshocton
has not persuaded the court that a notice requireexests and the court is not free to invent
one. The court can apply 8 12(g)fiased on its plain languagedhit turns to that task next.

Under the plain language ofl®(a)(i) and (ii), several Eventd Default occurred here.
Coshocton'’s failure to reimburse CBC for cleaning the cars and patching roof leaks constituted
Events of Default under both 8 12(a)(i) and (iDoshocton’s failure to pyaate fees on those
cleaning and repair costs alsonstituted Events of Defaulhder both § 12(a)(i) and (ii).
Coshocton’s breach of the subleasing and insunarmasions of the Lease constituted Events of
Default under § 12(a)(ii) only. And Coshoctstireach of the Lease’s derailment provision
constituted an Event of Deflawinder both § 12(a)(i) and (ii).

But, to recover attorney$es and expenses undetZb), CBC must do more than
prove an Event of Default. Based on its planguage, § 12(b) dtarneys’-fees provision

depends on CBC “enforcing its rights and remetli@hich are defined in § 12(b)(i) through
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(v).° Ex. 1 at 7. CBC relies on § 12(b)(ii) hef®oc. 233 at 19, 36, 58, 88t provides CBC
with the right to fp]roceed by any lawful pans to enforce performance by [Coshocton] of this
Lease and/or to recover damages for any breach thierdésf 1at 8. So, because CBC has not
brought a claim seeking specific performantmust “recover damages for [a] breach” of the
Lease Agreement before it can recoverratgs’ fees and expenses under 8§ 128#e id.

CBC has proven that Coshocton breached tlasé. e seven place¢a) 8 5(c) by failing
to pay for RFMX 464595; (b) § 13(b)y failing to reimburse CBC for cleanry the cars; (c)
8 13(b)(i) by failing to reimburs€BC for patching roof leaks ontten; (d) 8§ 4(d) by failing to
pay late fees on CBC'’s cleaning costs; (e) 8§ B{dfailing to pay late fees on CBC'’s roof-leak
repair costs; (f) 8 15 by failing to carttye required insurance; and (g) 8 18¢p)failing to
notify CBC of some subleases. But, CBC has eocbvered damages for all of these breaches.
The court has awarded CBC damages on just the first five breaches. CBC thus may recover
attorneys’ fees and expenses und&2@) for those five breaches only.

This conclusion makes CBC a prevailing pamhder Federal Rule of Civil Procedure
54(d). So, that rule controls how CBC may recatsefees and expenses. The court exercises
its discretion to establish an appropriate procedo resolve the attorneys’ fees dispute and
orders the parties to comply with D. Kan. Rule 5452e Fusion, Inc. v. Neb. Aluminum
Castings, Ing.No. 95-2366-JWL, 1997 WL 51227, at *@B. Kan. Jan. 23, 1997) (ordering the
parties to comply with D. Kan. Rule 54.2 ewbiough “Local Rule 54.2mplies by its terms to
statutory attorneys’ fees” (citation omitted)Jhe clock on CBC’s duties under D. Kan. Rule
54.2 starts with the entry of thidecision. If the parties cannagree on an award of attorneys’

fees, CBC must file the documents required b¥Kén. Rule 54.2(c) no later than 30 days after

0 At closing argument, CBC asserted that even deferadjamst a lawsuit was “enforcing its rights and remedies”
as that phrase is used in § 12(b) of the Lease Agreement. Section 12(b) does not include lavayliageugh to
support this argument.
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the date of this Decision. If the parties hawot agreed within 30 days but believe they could
reach an agreement if provided more tiGBC may move to extend this deadline.

As the parties begin their discussions urideKan. Rule 54.2, the court emphasizes the
scope of CBC’s award. CBC can recover attorn&es and expenses only for the work its
attorneys performed on CBC'’s § 5@grailment claim; § 13(b)(i) ehning-costs claim; § 4(d)
cleaning-costs claim; 8§ 13(b)(i) roof-repair claamd 8§ 4(d) roof-repair claim. To amplify this
directive, CBC’s approach to forum attorney fegl not serve as a good model for the parties’
forthcoming fee discussions.

X. CBC'’s Motion to Re-Open the Evidentiary Record

On February 8, 2017, CBC filed a Motion to-Rpen the Evidentiary Record. Doc. 237.
In this Motion, CBC asks the court to reopengh@ence so that it may submit attorneys’ fees
records for time spent ondltase after October 31, 2016. at 1. To the extent that CBC's
motion seeks to introduce records thet not part of the elements of any claims it pursed at trial,
Rule 54(d)(2) and D. Kan. Rule 54.2 control ando reason exists to re-open the evidence.
And, to the extent that CBC’s motion seeks toaduce records as part thie elements of its
claims to attorneys’ fees under the Leasedemnity provisions, no reason would justify re-
opening the evidence for that reason. Thetdoas ruled against CBC on those claims. The
court denies CBC'’s Motion to Re-Open the Evidentiary Record.

Xl.  Conclusion

In sum, the court awards CBC $44,465.50 and grants CBC pre-judgment interest on

RFMX 464595’s stipulated value, beginningt@mer 30, 2015, and ending when judgment is

entered. The court also ordéng parties to attempt to resel€BC'’s attorneys’ fees claims
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without intervention by the court using the gedures established by D. Kan. Rule 54.2. And,
the court denies CBC’s Motion ®e-Open the Evidentiary Record.

IT THEREFORE IS ORDERED THAT , for reasons stated above, the court awards
counterclaim-plaintiff CaldwelBaker Company $44,465.50 in damages.

IT IS FURTHER ORDERED THAT counterclaim-plaintiff Caldwell-Baker
Company’s Motion to Re-Open the Evidiany Record (Doc. 237) is denied.

FINALLY, THE COURT DIRECTS the Clerk of the Coutb enter without delay a
Judgment in CBC'’s favor for $44,465.50. Such a Judgment comports with the Supreme Court’s
directive inRay Haluch Gravel Co. v. Central PeosiFund of the International Union of
Operating Engineers and Participating Employet84 S. Ct. 773, 777 (2014The court also
treats CBC'’s pending request for attorney’s feesdsnely motion for attorney’s fees . . . made
under [Federal Rule of GivProcedure] 54(d)(2).”ld. at 781. And, consistent with the Supreme
Court’s directive irRay Haluchthe court orders under Rule BB(hat “the motion have the
same effect as a timely motion under Ruldd&Qurposes of Federal Rule of Appellate
Procedure 4(a)(4).Id. While the parties ultimatelyust make their own decisiori®ay Haluch
notes that such a motion “delays the running eftime to file an appeaintil the entry of the
order disposing of the fee motionld. (citing Fed. R. App. P4(a)(4)(A)(iii)).

IT IS SO ORDERED.

Dated this 22nd day of August, 2017, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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Appendix A

Cleaning71 Roof Labor’? Roof materials | Total

Invoice Date Late Fee Per Month”® Total Late Fee
10480 1/11/16 100 100 5 a0
464100 1/13/16 100 25.75 24 149.75 | 7.49 134.82
464115 4/5/16 100 13 12 125 6.25 93.75
464137 1/13/16 100 100 5 90
464166 4/5/16 100 100 5 75
464198 4/1/16 100 17.25 16 133.25 | 6.66 99.9
464202 1/13/16 100 100 5 90
464214 4/1/16 100 112 104 316 15.80 237
464217 1/11/16 100 6.5 6 112.5 | 5.63 101.34
464218 6/9/16 100 100 5 65
464220 1/13/16 100 100 5 90
464227 1/13/16 100 10.75 10 120.75 | 6.04 108.72
464242 5/11/16 100 100 5 70
464244 1/11/16 100 100 5 90
464245 1/11/16 100 25.75 24 149.75 | 7.48 141.81
464272 | 1/11/16 0 0 0 0
464276 1/13/16 100 100 5 a0
464288 5/11/16 100 100 5 70
464295 1/11/16 100 100 5 90
464307 4/1/16 100 100 5 75
464316 1/11/16 100 100 5 90

" The amounts in this column represent $25 per hour times four hours per car.

"2 The court arrived at the amounts in this column by dividing the dollar-amougecharCBC’s BRCs by $65—the labor rate tB&C used, according to
Keaton Baker’s testimony. The quotient of this equation represents the hours of labor firalgddailcar. The court themultiplied that quotient by $25,
which is CBC'’s actual labor cost per hour of labor. Thisatign produced the amounts shawithe “Roof Labor” column.

3 The court arrived at these late-fee amounts by multiplying the total amount owed per car—calculated in the “Total” cols1G¥4-tienenonth, then
multiplying the product of this equation by the numbemonths that Coshocton’s payment is late.

" Though CBC submitted a BRC for this car, that BRC did not include an entry for pressure washing the car.
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Invoice Date Cleaning  Roof Labor \ Roof materials | Total Late Fee Per Month Total Late Fee
464366 | 1/13/16 100 38.75 36 174.75 | 8.74 157.32
464373 | 1/11/16 100 100 5 90
464397 | 4/1/16 100 100 5 75
464413 | 1/11/16 100 66.75 62 228.75 | 11.44 205.92
464416 | 1/11/16 100 100 5 90
464422" | 4/1/16 0 0 0
464428 | 1/11/16 100 100 5 90
464436 | 4/1/16 100 13 12 125 6.25 93.75
464440 | 1/11/16 100 19.5 18 137.5 | 6.88 123.84
464451 | 4/5/16 0 0 0
464453 | 1/11/16 100 100 5 90
464457 | 1/11/16 100 6.25 0 106.25 | 5.31 95.58
464461 | 1/11/16 100 100 5 90
464468 | 1/13/16 100 17.25 16 133.25 | 6.66 119.88
464482 | 1/11/16 100 150.75 105 355.75 | 17.78 320.21
464492 | 5/11/16 100 445.25 309.75 855 42.75 598.50
464512 | 4/1/16 100 100 5 75
464520 | 1/13/16 100 100 5 90
464530 | 1/11/16 100 100 5 90
464536 | 1/11/16 100 100 5 90
464538" | 5/20/16 100 100 |5 70
464549 | 5/20/16 100 100 5 70
464557 | 4/1/16 100 100 5 75
464573 | 4/1/16 100 100 5 75
464575 | 6/1/16 0 0 0

"5 Exhibit 203 contained no CBC BRC for RFMX 464422, RFMX 464451, or RFMX 464575,

8 Exhibit 211 contained two invoices—both purporting to be the original, correct invoice—foX RB¥538, REFMX 464549, RFMX 4688, RFMX 464805,
and RFMX 464841. The first invoice—titled “CG005"—discloses thats created on February 3, 2016. The second invoice-titasb*CG005"—discloses
that it was created on May 20, 2016. Because CBC bears the bfigtenf on its late-fees claim, the court calculates tteefése for these railcars based on the
later date: May 20, 2016.
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Invoice Date

Cleaning

Roof Labor \ Roof materials

Total

Late Fee Per Month

Total Late Fee

464576 | 1/11/16 100 100 5 90
464582 | 1/11/16 100 100 5 90
464606 | 1/11/16 100 100 5 90
464612 | 1/11/16 100 8.5 8 116.5 | 5.83 104.94
464616 | 6/1/16 100 100 5 65
464632 | 1/11/16 100 100 5 90
464646 | 1/13/16 100 100 5 90
464687 | 4/1/16 100 100 5 75
464695 | 4/5/16 100 100 5 75
464747 | 5/11/16 100 100 5 70
464755 | 4/1/16 100 100 5 75
464765 | 4/1/16 100 100 5 75
464776 | 1/11/16 100 100 5 90
464783 | 4/5/16 100 100 5 75
464798 | 5/20/16 100 100 5 70
464805 | 5/20/16 100 100 5 70
464811 | 4/1/16 100 100 5 75
464819 | 5/11/16 100 100 5 70
464826 | 1/11/16 100 100 5 90
464828 | 1/11/16 100 100 5 90
464837 | 4/1/16 100 100 5 75
464841 | 5/20/16 100 100 5 70
464857 | 4/1/16 100 100 5 75
464861 | 1/13/16 100 100 5 90
464884 | 1/11/16 100 10.75 10 120.75 | 6.04 108.72
464898 | 6/1/16 100 100 5 65
464903 | 4/1/16 100 100 5 75
464914 | 4/1/16 100 100 5 75
TOTALS 7000 987.75 772.75 8760.5 7121.00
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