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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WESTPORT INSURANCE
CORPORATION,

Plaintiff
V.
Case No. 15-2001-CM
GUIDEONE MUTUAL INSURANCE
COMPANY,

Defendant.
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MEMORANDUM AND ORDER

Plaintiff Westport Insurance @mpany (“Westport”) brings thiaction to recover a payment
from defendant GuideOne Mutual Insurance Canyp(“GuideOne”) that Westport made to Grace
Evangelical Lutheran Church (“@ece Evangelical”) on behalf dfird-party defendants Al Shank
Insurance (“Shank Insurance”), Al Shank (“Shank”), and Sandra Edgerly. Shank Insurance is 3
agency that issued insurance policies written bil@&@Dne to various religus institutions. Grace
Evangelical suffered a water damage loss rtye&914, and submitted a claim to GuideOne. But

GuideOne denied Grace Evangelicalaim, stating that no policy wassued because its applicatior]

procedures were not followed. Westport—liability carrier for Shaskremce—paid the water loss to

the church, allegedly pursuant@albert v. Mutual BenefiHealth & Accident Ass'ni241 P.2d 768

C. 174

(Kan. 1952). Westport then filed this action asignee to Grace Evangelical and subrogee to Shank

Insurance. Westport seeks reimbursement fBadeOne for Westport's payment of around $165,

to Grace Evangelical.
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Westport filed a motion for partial summary judgmb on liability (Doc. 154). GuideOne filed
a motion for summary judgment on all claims (Db%7). For the following reasons, the court grant
GuideOne’s motion and denies Westport’s.

. Legal Standards

Summary judgment is appropriatehe moving party demonsted that there is “no genuine
issue as to any material fact” atigt it is “entitled to judgment as a matter of law.” Fed. R. Civ. P
56(a). In applying this standartie court views the evidence aridraasonable inferences therefron
in the light most favorable the nonmoving partyAdler v. Wal-Mart Stores, Incl144 F.3d 664, 670
(10th Cir. 1998) (citindMatsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S. 574, 587 (1986))
The court takes up GuideOne’s motion first, sosWert receives the benedit having the evidence
viewed in the light most favorable to it.

[I. Factual Background

GuideOne, Shank Insurance, and Shank warges to an Independent Agent Contract
(“IAC”™). Under that contract, Shank Insuranand Shank were indamient contractors—not
employees of GuideOne. Grace Rgalical is a client of Shank Insurance, and Westport is Shank
Insurance’s liability insurer.

Under the IAC, Shank Insurance and Shank have the authority to bind, issue, and delive
insurance contracts for GuideQrseibject to restrictions outked in GuideOne’s manuals and
underwriting rules. Any money that Shank Irswce collects on behaif GuideOne must be
promptly transmitted to GuideOne, along withadplications. GuideOne’s Commercial Lines
Underwriting Guidelines require that:

[a]ll bound applications must be submittedhie Home Office within ten (10) business

days of the binding effective date. Alipporting materials (cost guides, diagrams,
photos) required by the Commercial Unalgting Department must accompany the
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application. The prior threeewr loss history must be subbiad within 30 days after
binding coverage.

For a full submission, GuideOmequires the following:

e Fully completed application signed by the applicant;
e Cost guide for each building;

e Photos of each building;

e Commercial policy rate quetsheet, if applicable;

e Prior three-year loss history; and

Down payment of at least a qtex of the annual premium.

Shank’s normal practice in 2013 was to submiaie could electronically, fax additional
information, and send the premium payment wisemen to ten days. Ordinarily, GuideOne
responded by posting the policy onlwéhin two or three weeks and sending Shank an email aler
him that the policy was available.

In May 2013, Sandra Edgerly (Shank Insurance’s employee and one of the defendants i
case) asked Leslie Bingham, amderwriter for GuideOne, to rew an insurance quote she had
prepared for Grace Evangelical. After that datigdtly’s next communication with GuideOne was
August, prior to Grace Evangelitatenewal date. (Grace Evailigal was already one of Shank
Insurance’s clients, but did notveinsurance through GuideOnelat time.) On August 22, Edgerly
spoke with Eric Pike, a senianderwriter for GuideOne, and sdmitn a confirmation email stating
that she had bound coverage for Grace Evangelifedtive August 19, 2013 “for the above propert
gl, crime, business auto and workeompensation.” An insurance binder is a form that includes t
name of the insured, the nametloé insurance company, the effee date of the binder, and its

expiration date. But Edgerly did not prepat@rader form or send one to GuideOne for Grace
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Evangelical as part of the mess in August 2013. Edgerly explairt@at this was because Grace
Evangelical was not a new atiefor Shank Insurance.

For new commercial line customers, Guide®as an online document for its submission
process. The document specifies that matestadsild be submitted by email or by fax. Edgerly do
not know if she submitted Grace Evahcgd’'s materials in either fashion. The document also statg
that bound submissions are due ind@®ne’s home office within ten days of binding. And the age
is to collect a premium downpaymt and send it in with the sulsrion. Shank Insurance collected
premium from Grace Evangelical, but itvee sent the premium to GuideOne.

Edgerly placed the Grace Evangelical amilan in a basket for mailing. She did not,
however, know if she addressed the envelope or if someone @&ls&uideOne has no record of
receiving the applicationThe application that Edgerly believesgtiaced in a basket to be mailed
contained a number of omissionsimiormation that was required by GuideOne. The court will not
repeat them all here, but there weeweral deficiencies that woutdve required further investigation
before the application could have been approved.

On November 8, 2013, Edgerly emailed Kheilarnrat GuideOne. In the email, Edgerly

advised that Grace Evangelical’sydare operation coverage shoulddedeted. Three days later, Ms|

Irvin responded, directing Edggro send the endorsement requesicommercial@guideone.com”
and add a policy number to the subject ligelgerly did not have a policy number for Grace
Evangelical, so she did not send the request.

On November 14, 2013, Ms. Irvin told Edgerly tehe could not confirm that GuideOne had
received the Grace Evangelical dpation. She requested thaddgerly resubmit the application.

Edgerly then copied the same application and pattite basket to be sent out. Again, she did not

D
(7))

S

nt

a




include the premium payment. Edgerly doesreoall following up with anyone at GuideOne
regarding the resubmission.

As of February 3, 2014, Edgerlydhaot heard back from Guide® or received a policy or
policy number on Grace Evangelical’s applicati@n February 9, 2014, Edgerly received notice of
Grace Evangelical’s property damage loss. THeses later, Shank Insurance submitted a General
Liability Notice of Occurrence/Claim to Westpoishank Insurance describ#te occurrence in this
manner: “Underwriting procedures menot followed through by agent/csr, confirmation of binder yas
not made and policies were not issued by instgaompany.” The abbreviation “csr” referred to
Edgerly. GuideOne never issued asurance policy for Gice Evangelical.

1.  Discussion

The parties each take a distinct position that thedieve determines the outcome of this casg

1”4

GuideOne argues that the negligence of Shasirémce (through its employee Edgerly) is dispositive
of all of Westport’s claims. &ause of that negligence, Shank Insurance could not recover and
therefore Westport, as subrogee, cannot recover. Westporg oth#ér hand, argues that GuideOnsg
has not shown it would have rejected Grace EMaas insurance apptiation—as it must show
under Kansas law. According to Westpétaysv. Farm Bureau Mutual Insurance C&89 P.2d 570
(1979), entitles Westport to judgment becaus&l&@dne cannot show causation—i.e., that any
negligence on the part of Shanks Insuranceezhadoss—because GuideOne would have insured
Grace Evangelical had procedures been followed.

A. Contractual Indemnity

Westport’s first claim is a claim for contractuadlemnity. The partiedisagree over whether

lowa law or Kansas law applies to this claim. le ghetrial order, the parties stipulated that lowa law

applies to the contract clainBut Westport now argues that Kanéas applies because the question is




whether GuideOne owed a duty to pay Grace EMarae In making this argument, Westport is
improperly placing Grace Evangelical at the cente¢hefdispute. The relevant question is whether
GuideOne has a contractual dutyitdemnify Shank Insurance (ancethfore Westport). The answe
to this question is governed by the contract leetwGuideOne and Shank Insurance, which provide
that lowa law governs. It is¢hrelationship between GuideOnaleShank Insurance that forms the
basis of the contract claim—nibte relationship between GuideCered Grace Evangelical. In fact,
there is no contractual relationplbetween GuideOne and Grace Evangelical, as the uncontrover|
facts show that GuideOne never issaadnsurance policy to Grace Evangelical.

Under lowa law, a party may not be indefiea for its own netigence without express
contractual languageMcNally & Nimergood v. Neuamn-Kiewit Constructors, Inc648 N.W.2d 564,
571-72 (lowa 2002). And lowa does not require Guidei@meove that it would not have issued ar
insurance policy to Gice Evangelicallsrael v. Farmers Mut. Ins. Ass’n of low839 N.W.2d 143,
148 (lowa 1983). In any event, the uncontroveféetls show that GuideOne would not have appro|
the application as-is. Rather, GuideOne would lvageired substantialatification or additional
information before it could determine the pricenvdiich it would have insed Grace Evangelical.
Grace Evangelical also would have had to be willingatp for the insurance at that price point. Bag
on these unknowns, the court cannot assume that GuideOne would have become Grace Evang
insurance provider. The fact that GuideOnergwally approved all 316 bound applications for
insurance coverage for churches in Kansasmdw013 and 2014 does not require the court to appl
such an assumption.

The uncontroverted evidencetiver shows that Shank Inmsunce failed to submit a bound
application to GuideOne. This failure demonstsahat the fault liesith Shank Insurance—not

GuideOne. Merely placing the application ibasket for mailing was insufficient to transmit the
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application to GuideOne. Edgerly’s action wasinaccordance with the procedures that Shank
himself normally followed, or those published ini@One’s online document. In addition, Shank
Insurance never transmitted the premium to &0ide. And when notified that GuideOne had no
policy number for Grace Evangelical, Edgerly merepesded the same action again instead of tak
care to ensure that the application didfact, reach GuideOne the second time.

The uncontroverted facts show that, as a mafti&w, the actions of Shank Insurance were
negligent. Westport does not aegtnat Shank Insurance’s actiomere reasonable; rather, Westport
argues that the actions of Shankurance are irrelevant becausedhby pertinent question is whethg
Grace Evangelical was an acceptable risk for GundeOrhe court, however, rejects this position
based on lowa law, and therefore coasstthe negligence of Shank Insurance.

lowa does not permit indemnification for a y&town negligence absent express contractu
language. No such contractual laaga exists here. The court therefore grants summary judgme
GuideOne on Westport's contractual indemnity claim.

B. Equitable Claims

Unlike the contractual indemnity claim, Kansaw applies to Westport's equitable claims.

Westport addresses all of its equitatleims together, arguing again thédysrequires judgment in it$

favor because GuideOne has not shown that Gteaegelical was a risk that GuideOne would not
have insured.

1. Equitable Subrogation

“Subrogation is founded on the principle that onenca enrich himself by getting free of debt

at the expense of another, not so fundamentalfyrimarily bound, by permitting him to pay the debt.”

U.S. Fid. & Guar. Co. v. Md. Cas. G&52 P.2d 70, 75 (Kan. 1960). There are two types of

subrogation. Conventional subrdiga—which is not applicable he—arises from the parties’
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agreement. The other type of subrogation is legahuitable subrogatioand it is not dependent on
any agreement, but instead is a creature of eqtigytford Fire Ins. Co. v. W. Fire Ins. C®97 P.2d
622, 629 (Kan. 1979). “The remedy is broad enoughdiode every instance in which one person,
not a mere volunteer, pays a debt for which another is primarily liable and which in equity and ¢
conscience should have been discharged by the latie®” Fid. & Guar. Cq.352 P.2d at 76 (citatior
omitted). Equitable subrogation rests within t@rt’s discretion and is based on the facts and
circumstances of each cadd. at 75-76Nat’l City Mortg. Co. v. Rosd17 P.3d 880, 884 (Kan. Ct.
App. 2005).

The problem with Westport'sjeitable subrogation claim isdHact that subrogation cannot
save a party from itswn negligenceBankers Trust Co. v. United States of A26.P.3d 877, 881
(Kan. Ct. App. 2001).Once againHaysdoes not alter this result. Hays the court said:

When a claim is made by an insurance camygainst its agent for the agent’s failure

to forward an application for insuranceth@ company it must be proven that the

agent’s conduct was the proximate caustefcompany’s loss. Where it is not shown

an application for such insurance ibsoitted would have been rejected, thereby

avoiding any obligation on &insurance claim, the company is not entitled to

indemnity from the agent. In such casedfgent’s failure to forward the application to

the company is not the proximatause of the company’s loss.
589 P.3d at 582. Westport claims that this languegeires GuideOne to show that it would have
rejected Grace Evangelicabgplication. But the stant case differs frotdaysin a number of ways:

e Haysinvolved a contract suit filed by a custenagainst an insurance company. Here,

Grace Evangelical did not sue GuideOne.

e Hayswas based on a binding application for insurance. No such bound application e

here.

e InHays a jury found against two insurance comiparand the insurane@gent based on the

binder. Again, here, there was no bindea jury verditagainst GuideOne.
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e In Hays the insurance companies had existing instgaontracts with the customer. He

e,

Grace Evangelical did not have a prior relationship with GuideOne (although it did haye

one with Shank Insurance).

e TheHayscourt did not discuss any defects in ifgurance applicatiomut here, there are

number of defects that would have to be remedied before insurance would be issued

e The insurance company klaysdid not produce evidence thawould have rejected the

insurance application. Here, Gafdne has produced such evidence.

e The burden of proof irlayswas on the insurance compar.this case, the burden falls

on Westport.
Based on these differencesg ttourt determines thitaysdoes not control the outcome of this case

Westport also relies dailbert v. Mutual BenefiHealth & Accident Ass’ni241 P.2d 768 (Kan.
1952). Gilbert is no more persuasive thelays In Gilbert, the question was whetr equity permitted
reformation of the date an insurance policy took@ff An insurance policy was in place; the date ¢
which it took effect was just incorrect. The sust case does not involveljpy reformation. Rather,
to offer Westport equitable relighis case would requirgeation of a policy fronan application that
was incomplete and never properly submitted.

The uncontroverted facts demonstrate that Shasurance failed to follow proper procedure
to submit Grace Evangelical’s application, anat tBuideOne never received it. Under these
circumstances, it would be inequitable to holdde®ne responsible for paying on a policy that did
not exist. Westport paid Grace Evangelical because Westport insured Shank Insurance and SH
Insurance represented to Wast that “Underwriting procedas were not followed through by
agent/csr, confirmation of binder was not made folities were not issued by insurance company,

This is not a situation where equita subrogation is a fitting remedy.
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2. Equitable Indemnity

Kansas recognizes an action for implied indeywihen one party, who is without fault, is
compelled to pay for the tortious acts of anotidolde v. Hamm Asphalt, In02 F. Supp. 2d 1257,
1269 (D. Kan. 2002). To prevail on this claim, Westmoust prove (1) that was compelled to pay
an obligation that the purport@ttiemnitor ought to have paid, it not; (2) that it was without
fault; and (3) the obligation arose from theitms actions of the purported indemnitdtartford Fire
Ins. Co. v. P & H Cattle CoNo. CIV A. 05-2001-DJW, 2006 WR135189, at *4 (D. Kan. July 28,
2006).

There are two problems with this claim. Firstniist arise from a tort. Here, the claim arise€

from a contract. Second, Westpoannot show that GuideOne had/dault, for all of the reasons

previously stated in this Memordum and Order. Westgts claim for equitable indemnity also fails|.

IT ISTHEREFORE ORDERED that GuideOne’s Motion for Summary Judgment (Doc. 1
is granted.
IT ISFURTHER ORDERED that Westport’s Motion for Raal Summary Judgment (Doc.
154) is denied.
The case is closed.
Dated this 31st day of August, 2017, at Kansas City, Kansas.
g Carlos Murqguia

CARLOSMURGUIA
United States District Judge
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