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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )

Plaintiff, g
V. ; Case No. 15-cv-9092-CM-TJJ
AFAQ AHMED MALIK, ))

Defendant. g

MEMORANDUM AND ORDER

In its September 7, 2017 Memorandum andégd{ECF No. 130) (the “Order”), the
Court granted Malik’'s Motion t€ompel Discovery Response amdlered the Government
to: (1) serve itsigpplemental response to Malik's Requist 5; (2) produce unredacted copies
of the five February 2016 emails listed on @@vernment’s June 22, 2017 privilege log; and (3)
produce all documents and ESI responsive gust No. 5. Malik’selated request for
sanctions and Motion for Leave to Conduct Supplemental Discovery (ECF No. 116) were taken
under advisement pending the Government’slpetion of the discovery ordered. The Court
indicated in the Order th#tte Government’s supplementakponse and document production
would be taken into consideratti in the Court’s decisions regard whether and, if so to what
extent, to award sanctions andiomallow supplemental discovery.

On September 13, 2017, pursuant to the OtHerGovernment served its supplemental
response and produced the five unredacted eraailsgll as fifty-seven pages of emails and

other documents responsiveMalik’s Request No. 5.
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REQUEST FOR SANCTIONS

The Court has reviewed the Governmestpplemental response and documents
produced on September 13, 2017. The emails anghaerats produced are clearly responsive to
Request No. 5, as they are associated with thei@ment’s investigation into Malik’'s Pakistani
divorce documents. The emails were semiwben February 20161d the close of the
investigation in September 2016. The Government’s production confirms the Court’s prior
finding that the Government failed to timelypplement its response to Malik's Request No. 5
with these responsive emailscadocuments, and/orpiivilege log identifyng them. Indeed, the
Government did not produce iientify these rgponsive documents on a privilege log either in
its supplemental production on June 22, 2017, or at any other time, until September 13, 2017,
when the Court ordered it to do so.

Malik’'s motion does not indicat@hat specific sanctions he seeks for the Government’s
discovery violations. Federal Rule of Citocedure 37 includes a number of sanctions the
Court may impose for discovery violations. RB8I&c)(1)(C) specificalljaddresses sanctions
based upon a party’s failure to disclose or seimeint under Rule 26(a) or (e) and permits the
court to order payment of reasonable expensesnithe jury of the party’s failure, or impose
“other appropriate sanctions,”dluding those listed in Rule 37(R)(A)(i)—(vii) for disobeying a
discovery order. Under the particular cir@atances of this case, the Court concludes an
appropriate sanction is provididy Fed. R. Civ. P. 37(b)(2)(Ajli which gives the Court the
authority to prohibit a disobeeint party from supporting @pposing designated claims or
defenses, or from introducing dgsated matters into evidence.

This sanction is appropriakere because the Court has found the Government failed to
timely supplement its production of documentgpensive to Request No. 5. Emails produced

for the first time on September 13, 2017, pursuattiedOrder, show the Government received
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an undated report (the “Undated Interim Repanti)its investigation into Malik's Pakistani
divorce on September 9, 2016, in anticipatiothef September 16, 2016 Pretrial Conference.
The recently produced emails also show the Gowent requested the investigation be closed
on September 26, 2016. Yet, the Government nesentarily produced aopy of the Undated
Interim Report in discovery, and waited umMNibvember 30, 2016, more than two months after
the Pretrial Conference and more than three hwoatter the close afiscovery, to produce the
Interim Report: The main differences between théeshim Report and the Undated Interim
Report are that the Interim Rert contains a September 2018 “Date Approved,” a November
18, 2016 time stamp, and is on Department of HanteSecurity lettedad stationery. The
Government did not produce the Final Reparhich has an October 24, 2016 “Date Approved”
and shows the investigation closed, until May 25, 2017.

Because of the Government’s untimelpguction of both versions of the Interim
Reports and the Final Report to Malik, the Caanicludes that an apgpriate sanction is to
prohibit the Government from presentingrédl the Interim Repds (undated and dated
versions) and Final Report ofdlinvestigation, as wedls information contaied in those reports
that is not independently alable from other documents evidence that the trial court
determines admissible at trial. This ruling is not intended to prebhati&, if he chooses to do
so, from presenting the Interim Repand Final Report, or the camits thereof, as evidence at

trial to the extent they are otherwise admissible.

LECF No. 114-2.

2 ECF No. 114-8.



The Court further awards Malik his reasbleexpenses, including attorney’s fees,
incurred in filing his Motion to Compel Disgery Response (ECF No. 113), which the Court

granted. Under Fed. R. Civ. P. 37(a)(5)(Aj ilnotion to compel igranted, the court:

must, after giving an opportunity to beard, require the party . . . whose conduct
necessitated the motion, the gawt attorney advising that conduct, or both to pay
the movant's reasonable expensesiired in making the motion, including
attorney’s fees.” But the coumust not order this payment if:

(i) the movant filed the motion befoedtempting in good faith to obtain the
disclosure or discovenyithout court action;

(ii) the opposing party's nondisclasuresponse, or objection was
substantially justified; or

(i) other circumstances malka award of expenses unjust.

On or beforeSeptember 22, 2017, Malik’s counsel shall filen affidavit setting out the

reasonable expenses, including attorney’s ieesyred in filing MaliKs Motion to Compel
Discovery Response under Fed. R. Civ. P. 37J@j5along with docurantation supporting the

requested amount of reasonable expenses. The Government shall hasggamii) days after

thefiling of the affidavit to file a response. The Court wiltlen issue a final order with regard

to the payment of expenses under Rule 37(a)(5)(A).

1. MOTION FOR LEAVE TO CONDUCT SUPPLEMENTAL DISCOVERY

Malik requests leave to conduct supplemeditst¢overy, but does not indicate in either
his motion or memorandum in support of his motion to compleat supplemental discovery he

seeks. Malik did attach to his motion wiagipears to be his proposed Notice of Deposition

% On the face of his Motion for Leave to Conduct Supplemental Discovery, Malik references an
“accompanying memorandum in support of his motion.” It appears Malik intended his Memorandum in
Support of his Motion to Compel Discovery Respora®s for Sanctions (ECF No. 114) to also support
his motion for supplemental discovery. The Courtd@ssidered the Memorandum in making its ruling.
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Pursuant to Fed. R. Civ. 30(b)(B)vhich the Court construes as the supplemental discovery
Malik seeks leave to serve.

Malik’s proposed depdson notice seeks a RukO(b)(6) Governmerdesignee to testify
regarding seven topics. Thosics include the HSI investigati into Malik’s Pakistani notice
of divorce (Topic 1), any associated documemis correspondence, (Topics 2-3), the divorce
degree obtained during that irstigation (Topic 4)and the Government’s document retention
efforts and any destroyed documents (Topic9.5Fhe deposition nate also includes two
document requests for any remaining documents and ESI related to the HSI investigation into
Malik’s Pakistani notice oflivorce and correspondence tetato the investigation.

Malik’'s proposed deposition topics and document requests were submitted before the
Court’s Order requiring th&overnment to produce supplemental responsive documents
associated with the Government’s investigatbf Malik's Pakistandivorce documents. With
regard to the two proposed docurmerquests, the Court finds these requests seek the same HSI-
investigation-related documents the Court hessaaly ordered the Government to produce and
which the Government did produce. These daenimequests are therefore cumulative and
duplicative, and the Court denies Malik requesteave to serve the document requests.

With respect to the seven proposed depositipits, discovery closed in this case over a
year ago, on August 19, 2016. The Court theeefmnstrues Malik’'s motion as one to reopen
discovery on those limited issues.

The Government opposes any reopening ofodisry, arguing that i@l is imminent, it
would be prejudiced by reopenidgscovery as discovery closegler eleven months ago, and

Malik fails to reasonably explaithe delay in filing his matin for supplemental discovery.

* Malik’s Proposed Dep. Notice, ECF No. 116-1.



The decision of whether to reopen discovenyiihin the sound digetion of the district
court? In deciding whether to reopeliscovery, the Tenth Circuit hadentified several relevant

factors, including:

1) whether trial is imminent, 2) whethihe request is opged, 3) whether the
non-moving party would be prejudiced,whether the moving party was diligent
in obtaining discovery within the guidedis established by the court, 5) the
foreseeability of the need for additional discovery in light of the time allowed for
discovery by the district court, and 6) tileelihood that the discovery will lead to
relevant evidenc®.

Evaluating Malik’'s request under these fasfdhe Court denies Malik’s request to
conduct supplemental discovery in the fornadRule 30(b)(6) deposition of the Government
designee on the first four proposed deposition topiiegik filed his motion three months before
trial, which was set for October 4, 201 Trial is therefore imminent. The Government opposes
the request and has convingbd Court that it would bprejudiced by the reopening of
discovery at this late date. Motions for suargnjudgment have alrdg been filed and ruled
upon, and the Government has made prepardfiiorbe appearance of withesses for the
upcoming trial date. One of those witnesseagtised from governmergervice and in poor
health, and other witnesses must travel fowarseas. The first three factors weigh against
reopening discovery at this velgte stage of the case.

Another factor is whether Malik was diligein obtaining discovery. Malik offers two
explanations for his delay ireking to reopen discovery. Firbg alleges that he delayed

because the Government “assured [Malik] thereew® other responsive documents, even those

® 9mith v. United States, 834 F.2d 166, 169 (10th Cir. 1987).
61d.

" The October 4, 2017 trial date has been ooetil pending the disposition of the matters in these
motions.



protected by privilege,” and “had [Malikhown the investigation was concluded as of
September 10, 2016 he would have sought furtheodisy or filed a motiorto compel at that
time.” His motion to reopen discovery was filglgortly after the Govement produced 22 pages
of documents associated with the Final ReparJune 22, 2017. The Court finds this factor
raises a close question and neither weighavor or against allowing Malik to reopen
discovery.

The fifth factor is foreseeability of the nefmt additional discovery in light of the time
allowed for discovery. Malik has shown thatdwaild not have foreseen the need for discovery
regarding the Government’s irstggation into Malik’s Pakistardivorce documents, as he had
no way of knowing that the Government haiiawed an investigation until the Government
produced the Interim Report on November 30, 20d6¢ch was two months after discovery had
closed. Furthermore, none of the individuals inedln the investigatiowere identified on the
Government’s Rule 26 initial disclosures. Tfastor weighs in favoof reopening discovery.

The final factor is the likelihood the discovemll lead to relevant evidence. The Court’'s
Order already required the Government to prodilcdocuments responsive to Malik’s Request
No. 5, including documents the Government maye deemed privileged. Moreover, the Court
has prohibited the Governmentfin introducing the Interim and &l Reports, and the contents
therein, as evidence at trial. These rulings §icamtly diminish any rationale for granting Malik
leave to depose a Government representatiiiie proposed seven topics. Malik has not
convinced the Court that allomg a Rule 30(b)(6) deposition inquiinto topics 1 through 4 is
likely to lead to additional relevant evideneelditionally, without any evidence suggesting the

Government failed to preserve a particular doent, topics 5 through 7 appear unwarranted and



unnecessary. Again, the Court’s prior rulings hagtdressed any such potential concerns. This
factor weighs heavily agnst reopening discovery.

Weighing all the factors, the Court concludest Malik’s requesto reopen discovery
should be denied. The likely importancettoé limited discovery sought—which the Court
deems minimal in light of the Court’s ordeopibiting the Government from introducing the
Interim and Final Reports, and the contentsdimeras evidence at thais outweighed by the
further delay and prejudice that would deused by allowing the discovery sought.

IT ISTHEREFORE ORDERED THAT Malik’s request for sanctions is granted.
Pursuant to Fed. R. Civ. P. 37(c)(1)(C) and 32))(ii), the Government is prohibited from
presenting at trial the Interim Reports (undated dated versionsha Final Report of the
investigation, as well as information containedhose reports that is not independently
available from other documents or evidence thatrial court determines admissible at trial.
This ruling is not intended to preclutialik, if he chooses to do so, from presenting the Interim
Report and Final Report, or thentents thereof, as evidence at trial to the extent they are
otherwise admissible.

IT ISFURTHER ORDERED THAT Malik shall have untiBeptember 22, 2017 to file

an affidavit from his counsel requesting hiagenable expenses, including attorney’s fees,
incurred in filing his Motion to Compel Diswery Response under Fed. R. Civ. P. 37(a)(5)(A),
along with documentation supporting the rested amount of reasable expenses. The

Government shall havaven (7) daysthereafter to file a response.

IT ISFURTHER ORDERED THAT Malik’s Motion for Leave to Conduct
Supplemental Discovery (ECF No. 116) is denied.

IT ISSO ORDERED.



Dated this 15th day ofeptembe 2017, at Kanss City, Karsas.

TG D e
Teresa/.émes

U. S. Magstrate Jude



