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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JEHAN ZEB MIR,
Plaintiff,
V. Case No. 15-9097-JAR-JPO
JAY BROWN, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Jehan Zeb Mir, proceedimgo se filed this case in May 2015 against Kansas
Defendants Jay Brown and Westport Insuradeogporation (“Westport Defendants”), and
against California Defendants lungerich & Spackman, a Professional Law Corporation, Russell
lungerich, and Paul Spackman (“| & S Defendants?laintiff seeks monetary damages for
federal and California state-law claims. Tiatter is now before éhCourt on the Westport
Defendants’ Motion to Dismiss (2. 17) under Fed. R. Civ. P. b2(6), which the individual
| & S Defendants have joinédFor the reasons explained be|dhe Court grants the Westport
Defendants’ motion, grants inddual Defendants lungerichand Spackman’s motions to
dismiss, and orders Defendant | & S to showseaunhy the Court should ndirect the clerk to
enter default pursuant to ¢reR. Civ. P. 55(a).

l. Standard
To survive a motion to dismiss brought unded.AR. Civ. P. 12(b)(6), a complaint must

contain factual allegations that, when assumdgbttrue, “raise a righo relief above the

Docs. 28, 29. Defendants also asadeck of personal jurisdiction.

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/2:2015cv09097/106098/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/2:2015cv09097/106098/32/
https://dockets.justia.com/

speculative leveP’and must include “enough facts to statelaim for relief that is plausible on
its face.® Under this standard, “the complaint mgste the court reasaio believe that this
plaintiff has a reasonabli&elihood of mustering factuaupport for these claimg."The
plausibility standard does nquire a showing of probabilityhat “a defendant has acted

M

unlawfully,” but requires mor¢han “a sheer possibility’”“[M]ere ‘labels and conclusions,’ and
‘a formulaic recitation of the elements of a caakaction’ will not suffice a plaintiff must offer
specific factual allegations to support each cldinkinally, the court must accept the
nonmoving party’s factual allegations as trud aray not dismiss on tlggound that it appears
unlikely the allegations can be proven.

The Supreme Court has explained the analysista®-step procesd-or the purposes of
a motion to dismiss, the court “must take all thetfial allegations in the complaint as true, [but
is] ‘not bound to accept as true a legahclusion couched as a factual allegatiéh Thus, the
court must first determine if the allegations ardal and entitled to amssumption of truth, or
merely legal conclusions that are eatitled to an assumption of tritthSecond, the court must

determine whether the factual allegations, wassumed true, “plausibly give rise to an

entitlement to relief}® “A claim has facial plausibility wén the plaintiff pleads factual content

2Bell Atl. Corp. v. Twomblys50 U.S. 544, 555 (2007) (citing 5C #&Zles Alan Wright & Arthur R. Miller,
Federal Practice and Procedu&1216, at 235-36 (3d ed. 2004)).

%ld. at 570.
“Ridge at Red Hawk, L.L.C. v. Schnejd#93 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).
SAshcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556).

6Kan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1214 (10th Cir. 2011) (quoffivgombly 550 U.S. at
555).

“Igbal, 556 U.S. at 67&iting Twombly 550 U.S. at 555).
8d. (quotingTwombly 550 U.S. at 555).

°ld. at 678-79.

19d. at 679.



that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged:?

A district court can take judial notice of its own decisiorand records in a prior case
involving the same parties withocbnverting a motion to dismigise latter case into a motion
for summary judgmentt

Finally, because Plaintiff proceeds se some additional considerations frame the
Court’s analysis. The Court must construaimliff's pleadings libeally and apply a less
stringent standard than that which is applicable to attorielfmwever, the Court may not
provide additional factual allegans “to round out a plaintiff somplaint or construct a legal
theory on a plaintiff's behalf'* Additionally, apro selitigant is not excused from complying
with the rules of the court and is sebj to the consequences of noncomplidfce.

. Procedural History and Background

In 1985, Plaintiff, a physician, was termiedtfrom a California hospital for alleged
misconduct® In 1992, Plaintiff employed Defendant | & S, a California law firm, and
individual lawyers, Defendantangerich and Spackman, to remeshim in a lawsuit against
the hospital for lost income because of thahteation, which ended in a judgment adverse to

Plaintiff.t’

d. at 678 (citingTwombly 550 U.S. at 556).

12See Merswin v. Williams Cos., In864 F. App’x 438, 441 (10th Cir. 2010).
Bwhitney v. New Mexi¢d 13 F.3d 1170, 1173 (10th Cir. 1997).

Hd.

150gden v. San Juan Ctg2 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v. Pricel7 F.3d 1276, 1277
(10th Cir. 1994) (insisting thatro selitigants follow procedural rules and citing various cases dismipsimge
cases for failure to comply with the rules)).

18Doc. 1 at 6-7.
17d. at 7-8.



In 2001, Plaintiff filed a malpractice lawsuit @alifornia state coudgainst | & S and its
lawyers relating to the 1992 lawstfit.l & S’s malpractice carrier, Defendant Westport
Insurance Corporation (“Westport”), retainedce@®es, Martin, Stein & Richland, LLP (“Greines
Martin”) to defend | & Sin the malpractice actiolf. | & S counterclaimed for $58,000 in unpaid
legal fees, costs, and interétPlaintiff and | & S negotiated settlement that contemplated a
payment by | & S of $45,000 to settle the matgice suit, without mentioning the unpaid
attorney’s feed! |1 & S successfully moved to enforce the “Settlement Terms,” resolving the
malpractice case, which Plaintifbietends was error by the state cdartn March 2003, the
state court awarded | & S $85,147.0@Gitiorney’s fees plus intest and costs, which was
increased to $100,897.68.

Plaintiff appealed the s&icourt judgment in May 2003. The judgment was affirmed,
and Plaintiff was subsequently ordered to pay | & S an additional $76,909 in attorney’s fees for
the appeat? On November 5, 2004, | & S filed suit fisaudulent conveyance of a property that
Plaintiff sold in 2001, which was eventuallyttsed when Plaintiff agreed to pay | & S $35,000.

| & S continued to attempt to collect itmjudgment in state court for the next decade.
During this period, | & S carried a professioiability policy issued by Westportand | & S

filed a claim with Westport for Greines Martins’ attorney’s fees in connection with the ffatter.

¥d. at 11.
9d.

20d.

24d. at 12.
22d. at 13-14.
23d. at 15.
24d. at 16
29d. at 19.
29d. at 19-20.



In 2006, | & S attempted to execute on its juégitrand Plaintiff arguethat the amount of
interest was improperly calculatadd did not reflect credit for ¢hfunds received from Westport
in connection with th prior settlemert’

In 2013, | & S retained the law firm of&mwdzel, Robin, Bloom, Csato, LC (“FRBC”) to
assist in its collection effortdn March 2013, | & S filed in the Los Angeles County Superior
Court an Amended Application for Rendwesd Judgment in the amount of $438,594.16
(“Renewal of Judgment”). On March 18, 2013, B&ecorded a Notice of Involuntary Lien and
Amended Application for renewal of judgment imtlsame amount. Plaintiff moved to set aside
and vacate the Renewal of Judgment on tbargs that | & S and FRBC had, among other
things, improperly included in the judgmexttorney’s fees in the amount of $76,160 and
$30,160 that had already been paid by | & S’s professional-liability insurer, Westdary.

Brown is a Kansas attorney who provided leggvices to Westport in connection with a
subpoena duces tecum served on Westport’s officekay 2013. Plaintiff alleged that | & S,
Westport, and Brown engaged in “double dippiagd fraudulently concésd the fact of such
payments from Plaintiff and the cod?t.The California state court found for Plaintiff only on the
failure to credit the $45,000 settlement aedsed the judgment down to $408,610.60, but made
no findings that | & S acted fraudulenfy. The state court directed | & S and FRBC to enter a
new judgmentunc pro tuncé?

Plaintiff appealed the state-court judgmenthe California Court of Appeals. On

27d. at 21-23.
28d. at 24-25.
29d. at 26.
39d. at 29.
34d. at 30.



January 9, 2015, that court affirmed thdgment in the amount of $408,610.60 but found that
the trial court’s “use of theunc pro tungrocedure to be improper,” because it was used to
correct a mistake of the partiemt to correct clerical errorS.

While his appeal was pending, Plainfiféd a lawsuit on May 29, 2014, in the United
States District Court for th€entral District of Californig“the 2014 federal action”) against
FRBC, | & S, | & S’s former counsel, Greinbtartin, and | & S’s malpactice carrier, the
Westport DefendantS. Plaintiff asserted the followingauses of action stemming from the
defendants’ conduct in attemptitgobtain and enforce the Califoa state judgment: (1) racial
discrimination under 42 U.S.C. 8§88, (2) deprivation of rights by a person acting under color
of state law under 42 U.S.C. § 1983; (3) congypita violate civil rights under 88 1985 and
1986; (4) civil RICO claims under 18 U.S.C1864(c); and (5) variouSalifornia state law
claims3

Defendants Brown and Westport moved to disifiisBrown, a Kansas resident, argued
that the California court lacked personaigdiction over him pursuant to Fed. R. Civ. P.
12(b)(2), because he had no contacts wittsthte and no other bades jurisdiction existed®
On January 12, 2015, the court granted Brown’s§anand dismissed all claims against him
“without leave to amend,” holding th&trther amendment would be futilé”” Westport

successfully argued that dismissal was appatgunder Fed. R. Civ. P. 12(b)(6) because

32Mir v. lungerich & SpackmarNo. B250393, 2015 WL 389634, at *4 (Cal. Ct. App. Jan. 29, 2@%5),
modified on denial of reh’¢Feb. 10, 2015)eh’g deniedFeb. 18, 2015)eview deniedApr. 15, 2015).

33Mir v. Greines, Martin, Stein & RichlandNo. 2:14-cv-4132-CAS-(FFMX), 2015 WL 4139435 (C.D.Cal.
Jan. 12, 2015).

34d. at *17-23.
3d. at *1.

36|d. at *6-8.
371d. at *8-13.



Plaintiff failed to set forthdcts sufficient to state a claith.The court dismissed the Amended
Complaint and all of Plaintiff's federal clainagainst Westport “without leave to amend,” and
declined to exercise supplemental gdittion over Plaintiff's state law clainis.

On February 19, 2015, the California federatrilt court dismissi Plaintiff's federal
claims against the defendant law firms #meir members under RICO and 42 U.S.C. 8§88 1981,
1983, 1985, and 1986, without leave to am®nd@he claims were dismissed on two grounds: (1)
the claims were based on litigation actigtibat constituted First Amendment-protected
petitioning of the government and thus were barreddgrr-Penningtoimmunity;** and (2)
even if that were not the cagtaintiff failed tostate any clairf> The court declined to exercise
supplemental jurisdiction over dhtiff's state-law claim$?

Plaintiff appealed the judgmeat dismissal in the 2014 deral action to the Ninth
Circuit Court of Appeals on March 17, 2018/hile the appeal was pending, on May 29, 2015,
Plaintiff filed this lawsuit against only tHe& S Defendants and the Westport Defendaht
the proceedings before this Court, Plaintiff aisselaims against Defenaiis for (1) intentional
interference with contractualghts under 42 U.S.C. § 1981, (2}rxsic fraud; (3) civil RICO
violations pursuant to 18 U.S.€.1964(c); (4) conspiracy toolate civil rights pursuant to 42

U.S.C. 88 1985 and 1986; and (Sjeintional infliction ofemotional distress. Plaintiff alleges

38d. at *15-23.
39d. at *23.

40Mir v. Greines, Martin, Stei& Richland, No. 2:14-4132-CAS(FFMx), 2015 WL 12746231, at *6 (C.D.
Cal. Feb. 19, 2015).

4d. at *6-7. “TheNoerr-Penningtordoctrine ensures that those who petition the government for redress
of grievances remain immune from liability for statutorglations, notwithstanding the fact that their activity might
otherwise be proscribed by the statute involvéd.{quotingWhite v. Leg227 F.3d 1214, 1231 (9th Cir. 2000)).

42d. at *8-14.
43d. at *14-15.

4“Doc. 1.



that the | & S Defendants conspired with thestidert Defendants to jure Plaintiff by “double
dipping” in obtaining two sepat@attorney’s fee judgments against Plaintiff in 2005, 2006, and
2013.

On November 6, 2015, Magistrate Judge GeRushfelt stayed the case pending the
outcome of the appeal to the Ninth Cird3itOn January 18, 2017, the Ninth Circuit affirmed
the California district court’s judgemt dismissing Plaintiff’s clainf€. The court found the
district court properly determined that (1) thefendant law firms, as well as the individual
defendants associated with those firar® immune from liability under tidoerr-Pennington
doctrine; and (2) Plaintiff failed to allege fastgfficient to show thadlefendants’ state-court
litigation was objectively basele$s.The court also found the dist court properly dismissed
Plaintiff's federal claims against Westport becalusdailed to allege facts sufficient to state a
plausible claim for relief on hiRICO claim or claims allegingiolations of 8§ 1981, 1985, or
198648 The court upheld the district court’s dissal of all claims against Brown for lack of
personal jurisdictiod® The court found the districbart did not abuse its discretion in
dismissing Plaintiff's complaint without leawo amend, and denied without prejudice
defendants’ request to decld&kintiff a vexatious litigant?

After the Motion to Stay was filed, but beéoDefendants’ answemwere due, Plaintiff

filed an application for clerk’s entryf default against the | & S DefendantsWhile the stay

4Doc. 14.

4®Mir v. Greines, Martin, Stein & Richlan@76 F. App’x 699 (9th Cir. 2017).
47d. at 701 (citations omitted).

48|d. (citations omitted).

49d. (citations omitted).

50d. (citations omitted).

5Docs. 9, 10, 11.



was pending, but before the Court determinedtti@iNinth Circuit had ruled, Plaintiff filed a
Motion to Amend his Complaint seeking to aakldefendants Greines Martin and FRBC as well
as individual members of those firrits.

On January 30, 2018, Judge Rushfelt issueQraler to Show Cause, directing the
parties to show cause to ti@surt in writing the following: (1ywhy this Court’s order to stay
should not be lifted in light of thpossibility that the Ninth Circuit litigation had concluded; (2)
whether Plaintiff’'s pending motion for leave toemd should not be deni@dlight of findings
(with details as to date and time of any rulingts/ the Ninth Circuit Court of Appeals in similar
litigation between the parties; af) whether the claims in thease should not be dismissed as
a result of any dispositive finding(s) by the Ninth Circuit Court of Appeals in the litigation
before it>® The Westport Defendants responded lmyimg to dismiss Plaintiff's causes of
action under theories of ragdicata and collateral estop3él.

The Court entered an order lifting the stay in part; dewidtbut prejudice Plaintiff's
Applications for Entry of Default and Motionifeeave to Amend; granted the | & S Defendants
twenty-one days to answer or otherwise regporPlaintiff's Complaint; construed the Westport
Defendants’ response to the Order to Show CasseMotion to Dismiss for failure to state a
claim under Rule 12(b)(6), with corresponding response deadlines; and stayed all further
discovery until any motions to dismiss were resolved by this Cowefendants Russell

lungerich and Paul Spackman entered a limited appearance for the purposes of joining the

52Doc. 15.
53Doc. 16. The parties did not notify the Court that the Ninth Circuit had issued its opinion.
%Doc. 17.
*Doc. 27.



Westport Defendants’ Motion to Dismi%s.Plaintiff has respondedd requests entry of default
against Defendant | & 3.
[Il.  Discussion

A. ResJudicata

Defendants argue that Plaintdffederal claims are subjgotthe doctrinal bar of res
judicata because he already asserted the skimes unsuccessfully in the 2014 federal action,
which resulted in a final judgment on the meri@ttivas affirmed by thBlinth Circuit Court of
Appeals. The Court agrees.

1. Standards

“Because res judicata is an affirmatodefense, the burden of proof rests with the
defendant®® “[A] defendant may raise an affirmative defense by a motion to dismiss for the
failure to state a claint? The defense can be presented “on records from prior cases with the
same parties®® The court may “take judicial notice ptiblicly-filed recora in our court and
certain other courts concerning matters that deactly upon the dispdgn of the case at
hand.®! “Within the res judicata framework, thisurt applies federal law to determine the

effect of a previous federal judgment, eviehat judgment was issued in a case based on

56Docs. 28, 29.
5’Doc. 30. Plaintiff did not renew his request for leave to amend his Complaint.

58Columbian Fin. Corp. v. Bowmaf14 F. Supp. 3d 1113, 1132 (D. Kan. 2018) (ciiwgpsun v. Gen.
Mills Rests., InG.124 F.3d 1255, 1256 (10th Cir. 1993@yt. denied523 U.S. 1064 (1998)).

59Jiying Wei v. Univ. of Wyo. College of Health Sch. Pharmag9 F. App’x 735, 739 (10th Cir. 2019)
(quotingMiller v. Shell Oil Co, 345 F.2d 891, 893 (10th Cir. 1965)) (holding defendants could properly raise res
judicata defense in Rule 12(b)(6) motion).

89d. (citing Merswin v. Williams Cos., Inc364 F. App’x 438, 441 (10th Cir. 2010)).

51United States v. Ahidley86 F.3d 1184, 1192 n.5 (10th Cir. 2007) (citations omittet), denied552
U.S. 969 (2007).

10



diversity jurisdiction.®?

“The preclusive effect of a judgment isfided by claim preclusin and issue preclusion,
which are collectively referred to as ‘res judicaf®.”As relevant here, “[c]laim preclusion
generally refers to the effect of a prior judgrmienforeclosing successive litigation of the very
same claim, whether or not religiion of the claim raises thersa issues as the earlier sifit.”
“The principle underlying the rulef claim preclusion ishat a party who once has had a chance
to litigate a claim before an appropriatdtmal usually ought not kie another chance to do
s0.”% Claim preclusion requires three elements) 4 [final] judgment on the merits in an
earlier action; (2) identity of parties or priviesthe two suits; and (3) identity of the cause of
action in both suits® “In addition, even if these thredements are satisfied, there is an
exception to the application ofatin preclusion where the partysigting it did no have a ‘full
and fair opportunity to litigatethe claim in the prior actiorf”

“To determine what constitutes a ‘cause of action’ for preclusion purposes, this court has
adopted the ‘transactiohapproach’ found in thRestatement (Second) of Judgmé&ntg.™8
This approach, as adoptedtbye Tenth Circuit, states:

[A] final judgment extinguishes allghts of the plaintiff to remedies
against the defendant with respecttibor any part of the transaction,

or series of connectathnsactions, out of whicthe action arose. What
constitutes a “transaction” or a “series” is to be determined

62Hartsel Springs Ranch of Colo., Inc. v. Bluegreen C@®6 F.3d 982, 986 (10th Cir. 2002).
63Taylor v. Sturge|l553 U.S. 880, 892 (2008).
64New Hampshire v. Main®32 U.S. 742, 748 (2001).

55_enox MacLaren Surgical Corp. v. Medtronic, lr&47 F.3d 1221, 1239 (10th Cir. 2017) (quotStgne
v. Dep't of Aviation453 F.3d 1271, 1275 (10th Cir. 2006) (citation omitted)).

56]d. (quotingKing v. Union Oil Co. of Cal.117 F.3d 443, 445 (10th Cir. 1997)).
571d. (quotingMACTEC, Inc. v. Goreligkd27 F.3d 821, 831 (10th Cir. 2005)).
8MACTEG 427 F.3cht 832.

11



pragmatically considering whetheretlfiacts are relatein time, space,
origin, or motivation, and whethéney form a convenient trial urfg.

2. Application

In making its determination as to whether the res judicata factors are met, the Court will
examine the record from the 2014 federal actiotet@rmine whether Plaintiff’s federal claims
are barred with respect to each Defendant.

Westport, lungerich, and Spackman

The elements of claim preclusion are gasdtisfied with respect to Defendants
Westport, lungerich, and Spackman. The 20#ér@l action (1) ended in a judgment on the
merits of Plaintiff's federal claims in thaase; (2) included Westpoltngerich, and Spackman
as defendants; and (3) the suit was basedesame causes of action, specifically racial
discrimination under § 1981, conspiracy to atel civil rights under 88 1985 and 1986, and civil
RICO violations under 18.S.C. § 1964(c).

Plaintiff provides no reason to leve he lacked a full andifeopportunity to litigate his
claims, as the Ninth Circuit rejeszt Plaintiff's challenge to thdistrict court’'s decision not to
grant leave to further amend his compldihPlaintiff's argument that the California Court of
Appeal’s January 2015 decision sdrma# gives rise to “new claimishat Defendants refused to
abandon certain legal remedies in this casatlsowt merit. The Tenth Circuit has explained
that a plaintiff cannot “avoid supginenting his complaint with factisat are part of the same
transactionasserted in the complaint, in the hopdihging a new action arising out of the

same transaction on some later occasibniristead, “[u]nder the traactional test a new action

8%ing v. Union Qil of Cal.117 F.3d 443, 445 (10th Cir. 1997) (quotirmwvell Staats Mining Co., Inc. v.
Phila. Elec. Ca.878 F.2d 1271, 1274 (10th Cir. 1989)) (alteration in original).

"OMir v. Greines, Martin, Stein & Richlan@76 F. App’x 699, 701 (9th Cir. 2017).
"Hatch v. Boulder Town Coungid71 F.3d 1142, 1150 (10th Cir. 2006) (emphasis in original).

12



will be permitted only where it raiseew and independenlaims, not part of the previous
transaction, based on the new fac¢fs Plaintiff has not establisHeany new claims independent
of and lacking any transactional nexus witl ttaims adjudicated ithe 2014 federal action.
Even if Plaintiff has raised new and independ#aims, however, they still would be precluded,
as “the object of the first preeding was to establish the legalbf the contiuing conduct into
the future.” Here, the Court of Appeaéxpressly rejected Plaintiffargument that there is no
longer an enforceable judgméfit.

Accordingly, the Court finds that Plaintifffederal claims against Defendants lungerich,
Spackman, and Westport are barred by the dectrfirclaim preclusion and are appropriately
dismissed on this ground.

Brown

Plaintiff argues that because the claimaiagt Brown in the 2014 federal action were
dismissed for lack of personal jurisdiction, present claims are not precluded because there
was no final judgment on the meritsPifintiff's claims against Browf?. Brown argues that
because he is in privity with Westport, thieor adjudication on the merits against Westport
precludes the same federal claims being relitigated against Brown in these proceedings. The

Court agrees.

72|d. (citation omitted) (emphasis in original).
73d. at 1151 (citation omitted).

74Mir v. lungerich & SpackmariNo. B250393, 2015 WL 389634, at *4 (Cal. Ct. App. Jan. 29, 2@%5),
modified on denial of reh’gFeb. 10, 2015)eh’g deniedFeb. 18, 2015)eview deniedApr. 15, 2015).

5Seel8A Charles Alan Wright, Arthur R. Miller & Edward H. CoopEederal Practice and Procedure
§ 4432, at 52 (2d ed. 2002) (“A judgment dismissing an action for want of personatiimsdor example, may
be clearly final and preclusive on the jurisdiction issue kgtribt on the merits for purposes of claim preclusion.”).

13



Generally, claim preclusion reqas that the named partiestire first and second suits be
identical’® An exception to this rule applies whigrere is “privity” béween the defendants
bound by the first suit and the defendants named in the secort $hit. Tenth Circuit has
recognized “that no definition of privity can betamatically applied irall cases involving the
doctrine of res judicata® “At a minimum, privity requires ahowing that the parties in the two
actions are ‘really and substantially in interest the safie'Privity may . . . be established if
the party to the first suit represented theriests of the party to the second stfit.”

The Tenth Circuit has found privity invariety of corporateontexts, including a
corporation and its agef't. Here, Brown provided legal sere with respedb the underlying
proceedings for Westport at all times releva®laintiff's claims, as alleged throughout
Plaintiff's Complaint®? Indeed, Plaintiff alleges that 8wvn was acting as Westport’s agent and
that Brown was acting under the scope of hiplegment, “which was in furtherance of [sic]
business and interest of Westpdit. All of Plaintiff's claimsagainst Westport and Brown as
Westport’'s agent arise out of Westport's deéeokPlaintiff's 2001 lgal-malpractice claim

against Westport’s insureds, the | & S Defendaantd, the subsequent attempts to collect on the

"®Pelt v. Utah 539 F.3d 1271, 1281 (10th Cir. 2008).
d. at 1281.
8d. (internal quotation marks omitted).

“Lenox MacLaren Surgicalorp. v. MedTronic, In¢.762 F.3d 1114, 1119 (10th Cir. 2014) (quotiteit,
539 F.3d at 1281).

80Trapp v. Prg No. 05-4104-JAR, 2006 WL 1517769 (D. Kan. May 25, 2006) (quotirgatsky v.
Paramount Comm’ns Inc7 F.3d 1464, 1468 (10th Cir. 1993) (citation omitted)).

81See Lowell Staats Minir@o. v. Phila. Elec. Cp878 F.2d 1271, 1276 (10th Cir. 1988¢e also, e.g.,
Fox v. Maulding 112 F.3d 453, 459-60 (10th Cir. 1997) (corporation and its officers and direRtiof)son v.
Volkswagenwerk AG6 F.3d 1268, 1275 (10th Cir. 1995) (subsidiary and its “controlling” paf@int)e v. Jim
Walter Homes, In¢654 F.2d 688, 692 (10th Cir. 1981) (subsidiary assignee and its sister-subsidiparent).

8Doc. 1 at 11 10, 128, 129.
83d. q 11.

14



state-court judgment. Plaifftbrought identical claims agaihBrown and Westport in the 2014
federal action stemming from the same underlyiagsaction; the court dismissed the federal
claims against Westport with prejudice, asraigd by the Ninth Circuit. Because Brown and
Westport share an interest that was “really afustsuntially” the same, Brown is in privity with
Westport and the “same party” element of theralpreclusion test isiet. Accordingly, all
three elements are met, and Plaintiff's claagsinst Brown are aldmarred by res judicata.
| &S

This leaves Defendant | & S, the law firmihe Court takes judicialotice that on June 1,
2015, after the 2014 federal action was dismissadiyaile Plaintiff’'s gpeal to the Ninth
Circuit was pending, Plaintiff filg yet another federal lawsuitagst | & S and FRBC in the
Central District of California asging claims for violation of te Fair Debt Collection Practices
Act (“FDCPA”), intentional itterference with contractualgtits under § 198%jolation of
California’s FDCPA, yidicial estoppel and accounting, malicious prosecution, and intentional
infliction of emotional distres¥. The California District Courtyhich also presided over the
2014 federal action, granted FRBC and | & S’s motitmngdismiss with respect to Plaintiff's
federal claims as barred by the doctrinelafm preclusion and declined to exercise
supplemental jurisdiction overdhtiff's state-law claim$® The court also held, for the second
time, that it was clear that Plaintiff's fedecdéims could not be saved by amendment and thus
dismissed the federal claimsth prejudice to refiling® Plaintiff appealed this decision to the

Ninth Circuit, which affirmed dismissal ofetfederal claims on tHgasis of res judicat.

84Mir v. Frandzel, Robin, Bloom, Csato. | 8o. 2:15-cv-04101-CAS (FFMx), 2016 WL 4425715, *1-3
(C.D. Cal. Aug. 16, 2016).

89d. at *4-8.
88ld. at *8.
8Mir v. Frandzel, Robin, Bloom, Csato, | €99 F. App'x 752 (9th Cir. 2017).

15



Accordingly, Plaintiff's federal claims agat | & S have now been twice dismissed by
the California district court,ral the Ninth Circuit has affirmdabth judgments of dismissal.
However, while it appears thRtaintiff's present claims agast | & S are also subject to
dismissal on res judicata grounds, the Court cadisatiss the case in igntirety at this time.

As previously discussed, this Court lifted #tay and denied withoytrejudice Plaintiff's
applications for entry of default against th& & Defendants. Although its principals, lungerich
and Spackman, filedro semotions to join in the Westport Defendants’ motion to dismiss, they
did not enter an appearance on behalf of the law firm, a Profession&droration that has
failed to plead or otherwise defend the claimsmgjdt in this lawsuit. Accordingly, the Court
directs Defendant | & S to show cause to thaurt, in writing, why default should not be
entered against it in this matfaursuant to Fed. R. Civ. P. 55(a).

B. Supplemental Jurisdiction Over Remaining State-Law Claims

In addition to his federal claims, Plaifi@sserts claims for “extrinsic fraud” and
intentional infliction of emotinal distress, both based on Defartdacollection efforts. It
appears that Plaintiff bringseke claims under California stdéev. In the event the Court
dismisses Plaintiff's federal clas against | & S, it must alstecide whether to exercise
supplemental jurisdiction over Plaintiff's state law-claims—as the California district court
declined to do in the 2014 ferdd action—or to dismiss theséims without prejudice.

A district court may “decline to exercise slgapental jurisdiction” over state-law claims
if the court “has dismissed all claims over which it has original jurisdici®rhe Supreme
Court has advised that, absent another grounfibfteral subject matter jurisdiction, “when the

federal-law claims have dropped aitthe lawsuit in its early ages and only state-law claims

8828 U.S.C. § 1367(c)(4).

16



remain, the federal court should decline thereise of jurisdiction by dismissing the case
without prejudice.®® The Tenth Circuit counsels coutts“generally decline to exercise
supplemental jurisdiction when no federal claimshain because “[n]otions of comity and
federalism demand that a state court try its ¢tawsuits, absent compelling reasons to the
contrary.®® The Court defers its decision on whether to exercise suppiaimensdiction over
Plaintiff's state law claims until it has ruled oraRitiff’'s remaining claim against | & S.

IT ISTHEREFORE ORDERED BY THE COURT that the Westport Defendants’
Motion to Dismiss (Doc. 17), as joined by Defendalungerich and Spackman (Docs. 28, 29), is
GRANTED;

IT ISFURTHER ORDERED THAT Defendant lungerich & Spackman, a Professional
Law Corporation, is ordered to show cats¢his Court, in writing, on or befoid ay 30, 2019,
why default should not be enteradainst it pursuant t6ed. R. Civ. P. 55(a) for failure to plead
or otherwise respond; if Defenddn& S fails to respond and shovause, the Court will direct
the clerk to enter its default. &IClerk’s Office is directed to ma copy of this Orderto 1 & S
at the address providedtime service of Summons.

IT ISSO ORDERED.

Dated: May 16, 2019
S/ Julie A. Robinson

JULIEA. ROBINSON
CHIEF UNITED STATESDISTRICT JUDGE

89SeeCarnegie-Mellon Univ. v. Cohjl484 U.S. 343, 350 (198&jubbard v. Oklahoma ex rel. Oklahoma
Dep't of Human Servs759 F. App’x 693, 713 (10th Cir. 2018) (citations omitted).

%9Brooks v. Gaenzjé14 F.3d 1213, 122930 (10th Cir. 2010) (quoBad) v. Renner54 F.3d 664, 669
(10th Cir. 1995)).
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